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In the Circuit Court of the United States, Ninth Circutt and District 
of California. | 


THomas BALDWIN 


i In THE MATTER OF THE APPLICATION OF 
For a Writ oF Hapeas CoRPvs. 


eo 


To the Honorable. Lorenzo Sawyer, Judge of the Circuit Court of 
the Ninth Circuit and District of California : . 


: The petitioner, Thomas Baldwin, of the State of Califor- 
_3 1 nia, complaining, shows to the Court that he is unjustly 
: and unlawfully detained, imprisoned and restrained of his 
4 liberty by J. C. Franks, the United States Marshal for the Dis- 
trict of California, in the County Jail of the County of Sacramento, 
at the City of Sacramento, in the county and State aforesaid. 

That the said imprisonment, detention, confinement and restraint 
are illegal; and that the illegality thereof consists in this, to-wit : 


* hat your said petitioner was arrested and is now held by vir- 
2 tue of a warrant issued by B. N. Bugby, Commiss:oner of the 

a said Circuit Court of the United States, upon a complaint 

iw charging him with the crime of conspiracy, of which said complaint 

qo the following is a true and correct copy, to-wit: | 
UNITED StTaTES OF AMERICA, 

} District of California. ; se 


Be it remembered, that on this Sth day of March, a.p. 1886, 
4 before me, B. N. Bugbey, a Commissioner duly appointed by the 
4 Circuit Court of the United States of America for the District of 
California, to take acknowledgments of bail and affidavits, and also 
| to take depositions of witnesses in the said causes depending in the 
| Courts of the said United States, pursuant to the Acts of Congress, 
in that behalf personally appeared John Sing, who was by me duly 
’ sworn according to law, and he deposes and says that the crime of 
| conspiracy was committed by more than two persons, who conspired 
together for the purpose of depriving a class of persons, then 


. 3 being subjects of- the Emperor of China, to-wit, Chinese 
aliens belonging to said class, of the equal protection of the 
laws, and of equal privileges and immunities under the laws; that is 

to say: That heretofore, to-wit, on or about the 17th day of Febru- 


ary, A. D. 1886, within the jurisdiction of the United States aforesaid, 
and of this Honorable Court, to-wit, at the town of Nicolaus, in the 
County of Sutter, in the State of California, Charles Wessing, Edward 
Wessing, H. Wessing, Thomas Thornton, Alfred Wagner, Mathew 
Mutchler, David Redfield, Daniel McCarty, George Scott, Charles 
Engasser, Frank Valley, and one Elliot, whose Christian name is 
unknown to affiant, and Thomas Baldwin, Bird Wilson, William 
Hays, and one McElroy, whose Christian name is unknown, and 
divers other persons to said affiant unknown, did conspire together 
for the purpose of depriving the following persons, to-wit, Sing Lee, 
John Lee, Hee Look, Lun Mow, Chung Hung, Chun Gong, Lee 
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Yung, Gim Nun, Len Woom, Lum Gunng, Luey Luey, You 
4 Mouy, Fung Fat, Yuch Yow, Hen Ain, and Fuey Hang, be- 
longing to said class of Chinese aliens, being then and there 
subjects of the Emperor of China, of the equal protection of the 
laws and of equal privileges and immunities under the laws, for that 
said last named persons so belonging to the class of Chinese aliens 
did then and there reside at the town of Nicolaus, in said County of — 
Sutter, in said State of California, and were engaged in legitimate 
business and labor to earn a living, as they had a right to do, and 
they at that time had a right to reside at said town of Nicolaus, in 
said County of Sutter, in said State of California, and engage in 
legitimate business and labor to earn a living, under and by virtue 
of the treaties existing, and which did then exist, between the Gov- 
ernment of the United States and the Emperor of China, and the 
Constitution and laws of the United States; but, nevertheless, while 
said last named persons were then and there so residing and 
5 pursuing their legitimate business and labor for the purpose 
aforesaid, said conspirators, to-wit, Charles Wessing, Bdvard 
Wessing, H. Wessing, Thomas Thornton, Alfred Wagner, Mathew 
Mutchler, David Redfield, Daniel McCarty, George Scott, Charles 
Engasser, Frank Valley, and one Elliot, whose Christian name is 
unknown to affiant, and Thomas Baldwin, Bird Wilson, William 
Hays, and one McElroy, whose Christian name is unknown, and 
divers other persons to said affant unknown, did then and there, 
having conspired together, for purpose, unlawfully and with force 
and arms violently, and with intimidation, drive and expel said per- 
sons hereinbefore named, belonging to said class of Chinese and 
being subjects of the Emperor, from their residence at said town. of 
Nicolaus, in said County of Sutter and State of California, and did 
then and there deprive them, said Chinese aliens, who were then and 
there subjects of the Emperor of China, of the privilege of 
6 conducting their legitimate business and of the privilege of 
laboring to earn a living, and without any legal process the 
defendants placed said Chinese aliens, the subjects of the Emperor 
of China, under unlawful restraint and arrest, and so detained them . 
for several hours, and then and there by force and arms, and with 
violence and intimidation, placed them, said Chinese aliens, the 
subjects of the Emperor of China, upon a steamboat barge, then 
plying on the Feather river, and drove them from their residence and 
labor and from said county, whereby said defendants, said conspira- 
tors, deprived said Chinese aliens, the subjects of the Emperor of 
China, of the equal protection of the laws and of equal privileges 
and immunities under the laws, contrary to the form of the statutes 
of the United States of America in such cases made and provided, 
and against the peace and dignity of the United States. 
His 

= JOHN Lan SING. 
Sworn and subscribed to before me, this 8th day of March, 

A. D. 1886. 2 

[ SEAL. | B. N. BUGBY, 

Commissioner of the Circuit Court of the United States 

Jor the District of California. : 

Witness to the mark of John Sing, CHARLEY CHUNG. 
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That upon said complaint and warrant your said affiant has been 
held for examination, and committed to the custody of said J. C. 
Franks, as such United States Marshal, and that he is now in actual 
confinement in the said County Jail, at said City of Sacramento. 

And your petitioner claims and avers that the said Commissioner 
of the said Circuit Court had no jurisdiction or authority to issue 
the said warrant, or to commit your said petitioner to the custody of 
the said United States Marshal, for the said offense alleged in the 

said complaint, nor has the said Marshal any warrant or au- 
8 thority of law to confine your said petitioper or,restrain him 

of his liberty, as aforesaid; that the offs oh the said com- 
plaint, and for which the said warrant was issued, and for which your 
said petitioner is now being held in confinement, is one purely of 
State jurisdiction, and over which the Government of the United 
States and its tribunals have no jurisdiction whatsoever. That your 
petitioner is a citizen of the United States and of the State of Cali- 
fornia, and that said offense is alleged to have been committed in the 
County of Sutter and within the jurisdiction of said State; 

Wherefore, to be relieved of said unlawful detention and im- 

seep ees a your petitioner prays that a writ of habeas corpus, to 

e directed to the said J. C. Franks, may issue in this behalf, so that 
your petitioner may be forthwith brought before this Court to do, 
. submit to, and receive what the law may require. 


UNITED STATES OF AMERICA, m 
District of California. ' 


Thomas Baldwin, being duly sworn, deposes and says: That he 
is the petitioner named in the foregoing pctition subscribed by him; 
that he has read the same and knows the contents thereof, and. that 
the statements therein made are true, as he verily believes. 


THOMAS BALDWIN. 
a and sworn to before me, this 15th day of March, 


[ SEAL. ] B. N. BUGBEY, 
| U. S. Commissioner in and for the District of California. 


Endorsed : 
Let the writ issue in pursuance of the prayer of this petition, 


returnable forthwith. 
(Signed, ) LORENZO SAWYER, 


Circuit Judge, 
Filed, March 16, 1886. | 
es . L. S. B. Sawyer, Clerk. 


In the Circuit Court of the United States, District of California. 


In THE Matter or THomas BaLpwin, ; 
on: Mabeen Gorpan. t No. 3989. 


The President of the United States of America, to J. C. Franks, 
United States Marshal for the District of California, greeting: 
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You are hereby commanded that you have the body of Thomas 
Baldwin, by you imprisoned and detained, as it is said, together with 
the time and cause of such imprisonment and detention, .by whatso- 
ever name the said Thomas Baldwin shall be called or charged, be- 
fore the Honorable Lorenzo Sawyer, Judge of the Circuit Court of 
the United States, for the District of California, at the Court-room 
of said Court, in the City and- County of San Francisco, California, 

forthwith, to do and receive what shall then and there be con- 
11 sidered, concerning the said Thomas Baldwin. And have you 
then and there this writ. 


Witness, The Hon. MORRISON R. WAITE, 
Chief Justice of the Supreme Court of the United States, 
this 16th day of March, a. p. 1886. 


[ SEAL. | L. S. B. Sawyer, Clerk. 
By F. D. Moncton, Deputy Clerk. 


I, L. 8. B. Sawyer, Clerk of the Circuit Court of the United States 
for the District of California, do hereby certify the foregoing to be 
a copy of the writ of habeas corpus issued in the within entitled 
matter. 

Attest my hand and seal of said Circuit Court, this 16th day of 
March, a. D. 1886. 

[ SEAL. | L. S. B. Sawyer, Clerk. 
By F. D. Moncton, Deputy Clerk. 


Service of the original writ, of which the within is a certified 
copy, is hereby acknowledged, this 16th day of March, 1886. 


J. C. FRANKS, U. S. Marshal. 
Endorsed: 


Filed, on return, this 18th day of March, 1886. 
12 L. S. B. Sawyer, Clerk. 


Unirep States MarsHau’s OFFICE, 
District of California. 


In obedience to the within writ of habeas corpus, I, J. C. Franks, 
United States Marshal for the District of California, have here, and 
present here in Court, the body of the within named Thomas Bald- 
win, by me held as a prisoner, under a warrant issued for the said 
Thomas Baldwin, under the name of Frank Baldwin, by B. N. 
Bugby, Commissioner of the Circuit Court of the United States for 
the District of California, and to me addressed, directing me as 
Marshal, as aforesaid, to receive the said Thomas Baldwin, desig- 
nated in said warrant as Frank Baldwin, into my custody as Marshal, 
as aforesaid, and to hold him until discharged by due process of law, 
which said warrant of commitment is hereto attached and made part 

of this return, and which said warrant was issued upon the 

13. ~—srwritten and same complaint which is set forth in the petition 
of said Thomas Baldwin for the issuance of said writ of 
habeas corpus, and which said complaint is hereby referred to and 
made part of this return. That said Thomas Baldwin has been held 
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by me as Marshal, as aforesaid, and not otherwise, since the 13th 
day of March, 1886, under said warrant of commitment; and said 
Thomas Baldwin has never been ordered discharged from custody by 


any competent authority. 
J. C. FRANKS, JU. S. Marshal. 
San Francisco, March 18th, 1886. 


14 UNITED. STATES OF AMERICA, — ai 
District of California, City of Sacramento. 


The President of the United States, to the United States Marshal 
for the District of California, and to his Deputies or any or either 
of them, greeting : 


Whereas, Frank Baldwin has been arrested upon the oath of John 
Sing for having, on or about the 17th day of February, a. p. 1886, 
at the town of Nicolaus, County of Sutter, State of California, in 
the district aforesaid, committed the crime of conspiracy, and has 
not been examined by me, B. N. Bugby, a Commissioner of the Cir- 
cuit Court of the United States for said District of California, upon 
the aforesaid charge, and has been required to give bail in the sum 
of one thousand dollars for hjs appearance before me on the 15th 
day of March, 1886, at 1 o’clock Pp. m. of said day, for examination, 
which requisition he has failed to comply with said order. 

These are, therefore, to command you, in the name and by the 

. authority aforesaid, to receive the said Frank Baldwin into 
15 ~—_—syour custody, and safely keep the said Frank Baldwin to await 
further examination. 

Given under my hand and official seal, in the city and district 


aforesaid, 
B. N. BUGBEY, [ SEAL. ] 


Commissioner of the Circuit Court of the United States 
Jor the District of California. 


In the Circuit Court of the United States District of California. 


In THE Matter or THomMAS BaLpwin, 
on Mabeen' Ocean: t No. 3989. 


The President of the United States of America, to J. C. Franks, 
“ United States Marshal for the District of California, greet-. 
ing: 


You are hereby commanded, that you have the body of 

Thomas Baldwin, by you imprisoned and detained, as it is said, to- 
ether with the time and cause of such imprisonment and detention, - 
whatsoever name the said Thomas Baldwin shall be called or 
charged, before the Honorable Lorenzo Sawyer, Judge of the Circuit 
Court of the United States, for the District of California, at the 
Court-room of said Court, in the City and County of San Francisco, 
California, forthwith to do and receive what shall then and there be 
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considered, concerning the said Thomas Baldwin, and have you then 

and there this writ. 

: Witness, the Hon. MORRISON R. WAITE, 

Chief Justice of the Supreme Court of the United States, 
this 16th day of March, a. p. 1886. 


[ SEAL. ] L. 8S. B. Sawyer, Clerk. 
By F. D. Moncton, Deputy Clerk. 
Endorsed: 
Filed on return, this 18th day March, 1886. 
3 L. S. B. Sawyer, Clerk. 


In the Circuit Court of the United States, District of California. 


In THE MatTTerR oF THomas BaLpwiy, 
on Habeas Corpus. No. 3989. 


This matter having been regularly brought on for hearin 
17 before the Court and the Judges thereof, upon the issue joine 
herein, and the same having been duly heard and submitted, 
and due consideration therein had, and there being an opposition of 
opinion, and judgment having been ordered in pursuance of the 
opinion of the presiding Judge: it is, by the Court and the Judges, 
in pursuance of the opinion of the presiding Judge thereof, now 
here ordered and adjudged: That Thomas Baldwin, in whose behalf 
the writ of habeas corpus herein was sued out, was not, at the date 
of said petition, illegally restrained of his liberty, as alleged therein. 
It is therefore ordered. that he be remanded to the Mar- 
18 shal—the custody from which he has been taken—and that 
the writ be discharged. 
Entered this 31st day of March, 1886. 
L. S. B. Sawyer, Clerk. 
DISTRICT OF CALIFORNIA—8s. 


I hereby certify that the foregoing is a full, true and correct copy 
of an original order and judgment made and entered in the therein 
entitled matter. 


Witness my hand and the seal of said Circuit Court, this 3lst 
March, A. D. 1886. : 
[ SEAL. | L. S. B. Sawyer, Clerk. 
Endorsed : 
Filed, March 3lst, 1886. 


L. S. B. Sawyer, Clerk. 
United States of America—Circuit Court of the United States, Ninth 
Circutt, District of California. 
In THE Matrer oF THomas BaLpwi, 
on Habeas Corpus. } No. 3989. 


I, Lorenzo S. B. Sawyer, Cierk of the Circuit Court of 
19 the United States, of the Ninth Judicial Circuit, witiiin and 
for the District of California, do hereby certify that the fore- 


5 
going papers hereto annexed constitute tle judgment roll in the 
therein entitled matter. 3 

Witness my hand and the seal of said Circuit Court, this 31st 
day of March, a. D. 1886. 


[ SEAL. | L. S. B. Sawyer, Clerk. 
By F. D. Monoron, Deputy Clerk. 


Endorsed : 
Judgment Rol!. Filed March 31st, 1886. 
L. S. B. Sawyer, Clerk. 
By F. D. Moncton, Deputy Clerk. 


In the Circuit Court of the United States, Ninth Circuit, District of 
California. 

ns R espeain ao Certificate of Division of Opinion. 

. 20 This case was heard, on the petition for a writ of habeas 
corpus; the writ of habeus corpus issued thereon, and the 

return of the Marshal made to said writ; the facts stated in said 

. and return being taken as true for the purposes of the 

earing: 

The said petition, writ and return are hereby ordered to be in- 
corporated in, and made a part of this certificate of division, and of 
the record in this case, and are in the words and figures following, 
to-wii : 


In the Circuit Court of the United States, Ninth Circuit and District 
| of California. 


THomas BaLpwWIn, 


In THE MATTER OF THE APPLICATION OF 
for a Writ of Habeas Corpus. 


To the Honorable Lorenzo Sawyer, Judge of the Circuit Court of 
the Ninth Circuit and District of California : | 


The petitioner, Thomas Baldwin, of the State of Califor- 

21 nia, complaining, shows to the Court, that he is unjustly and 

unlawfully detained, imprisoned and restrained of his liberty 

by J. C. Franks, the United States Marshal for the District of Cali- 

fornia, in the County Jail of the County of Sacramento, at the City 
of Sacramento, in the county and State aforesaid. 

That the said imprisonment, detention, confinement and restraint 
are illegal, and that the illegality thereof consists in this, to-wit: 
that your said petitioner was arrested and is now held by virtue of 
@ warrant issued by B. N. Bugby, Commissioner of the said Circuit 

Court of the United States, upon a complaint charging him 
22 with the crime of conspiracy, of which said complaint the 
following is a true and correct copy, to-wit: 


-_ 
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Onirep Srates OF AMERICA, “. 
District of California. 
Be it remembereu, thai on this 8th daw ci March, a. D. 1886, 
before me, B. N. Bagby, a Commissioner daiy agromies by the 
Circuit Court of the United States of Americ» for the District of 
California, to take acknowledgments of bail and affidavite; and also 
to take depositions of witnesses in the said causes depending in the 
Courts of the said United States, pursuant to the Acts of Congress 
in that behalf, personally appeared John Sing, who was by me duly 
sworn according to law, and he deposes and says: That the crime of 
conspiracy was committed by more than two persons, who conspired 
= for the purpose of depriving a class of persons then being 
subjects of the Emperor of China, to-wit, Chinese aliens, Herp on 
to said class, of the equal protection of the laws, and of eq 
23 ~_—s privileges and immunities under the laws, that is to say: that 
heretofore, to-wit, or. or about the 17th day of February, a. D. 
1886, within the jurisdiction of the United States aforesaid, and of 
this Honorable Court, to-wit, at the town of Nicolaus, in the County 
of Sutter, in the State of California, Charles Wessing, LKdward Wes- 
sing, H. Wessing, Thomas Thornton, Alfred er, Mathew 
Mutchler, David Redfield, Daniel McCarty, George Scott, Charles 
Engasser, Frank Valley, and one Elliot, whose Christian name is 
unknown to affiant, and Thomas Baldwin, Bird Wilson, William 
Hays, and one McElroy, whose Christian name is unknown, and 
divers other persons, to said affiant unknown, did conspire together 
for the purpose of depriving the following persons, to-wit: Sing Lee, 
John Lee, Hee Look, Lun Mow, Ching Hung, Chan Gong, Lee 
Yung, Gim Nun, Len Woon, Lum Gunng, Luey Luey, You Mouy, 
Fung Fat, Yuch Yow, Hen Ain, and Fuey Hang, belonging to said 
class of Chinese aliens, being then and there subjects of the 
24 Emperor of China, of the equal protection of the laws, and 
of equal privileges and immunities under the laws, for that 
said last named persons, so belonging to the class of Chinese aliens, 
did then and there reside, at the town of Nicolaus, in said County 
of Satter, in said State of California, and were engaged in legitimate 
business and labor to earn a living, as they had a right to do; and 
ae | at that time had a right to reside at said town of Nicolaus, in 
said County of Sutter, in said State of California, and engage in 
legitimate business and labor to earn a living, under and by virtue 
of the treaties existing, and which did then exist, between the Gov- 
ernment of the United States and the Emperor of China, and the 
Constitution and laws of the United States; but nevertheless, while 
said last named persons were tben and therw so residing and pursu- 
ing their legitimate business and labor, for the = aforesaid, 
said conspirators, to-wit, Charles Wessing, Edward Wessing, 
25 § H. Wessing, Thomas Thornton, Alfred Wagner, Mathew 
Mutchler, David Redfield, Daniel McCarty, George Scott, 
Charles Engasser, Frank Valley, and one Elliot, whose Christian 
name is unknown to affiant, and Thomas Baldwin, Bird Wilson, Wil- 
liam Hays, and one McElroy, whose Christian name is unknown, and 
divers other persons to said affiant unknown, did then and there, 
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having conzpired togetber for purpose unlawfully, and with force 
and arms, violertly and with intimidatien drive and expel said per- 
gona, hureinbefore named, belonging to said elass of Chinese and 
being sujevts of the Emperor, from their residence at said town of 
Menlane. if seid Tlounty of Sutter and State of California, and did 
then and iuerc, depriv: ¢hom. suid Chinese aileus, wine belie 

then subjects of the Emperor of China of the priviiige uf 
26 conducting their legitimate business and of the privilege 

of laboring to earn a living, and without any ]eg.l process, 
the defendants placed said Chinese aliens, the subjects of the 
Emperor of China, under unlawful restraint and arrest, and so de- 
tained them for several hours, and then and there by force and arms, 
and with violence and intimidatio», placed them, said Chiaese 
aliens, the subjects of the Emperor of China, upon a steamboat 
barge, then plying on the Feather river, aud drove them from their 
residence and ban, and from said county, whereby said defend- 
ants. said conspirators, deprived said Chinese aliens, the subjec ts of 
the Emperor of China, of the equal protection of the laws, and of 
equal privileges and immunities under.the laws, contrary to the form 
of the statutes of the United States of America in such cases made 
and provided, and against the peace and dignity of the United States. 


Hie 
JOHN #4 SING 


Mark. 
Sworn and subscribed to before me, this 8th day of March, 
A. D. 1836. 
[ SEAL. | B. N. BUGBY, 


Commissioner of the Circuit Court of the United States 
27 for the District ef Califurnia. 


Witness to the mark of John Sing, CHARLEY CHUNG. 


That upon said complaint and warrant your said affiant has been 
held for examination, and committed to the custody of said J. C. 
Franks, as such United States Marshal, and that he is now in 
actual confinement in the said County Jail, at said City of Sacramento. 

And your petitioner claims and avers that the said Commissioner 
of the said Circuit Court had no jurisdiction or authority to issue 
the said warrant, or to commit your said petitioner to the custody of 
the said United States Marshal, for the said offense alleged in the 

sail complaint, nor has the said Marshal any warrant or au- 
28 thority of law to confine your said petitioner or restrain him 
of his liberty, as aforesaid ; that the offense charged in the said 
complaint, and for which the said warrant was issued, and for which 
our said petitioner is now being held in confinement, is one purely of 
State jurisdiction, and over which the Government of the United 
States and its tribunals have no jurisdiction whatsoever. That your 
titioner is a citizen of the United States and of the State of Cali- 
ornia, and that said offense is alleged to have been committed in the 
—— of Sutter and within the jurisdiction of said State; 
ore, to be relieved of said unlawfal detention and im- 
prisonment, your petitioner prays that a writ of habeas corpus, to 
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be directed to the said J. C. Franks, may issue in this behalf, so that 
your petitioner may be forthwith brought before this Court to do, 
submit to, and receive what the law may require. 


29 Unrirep STATES OF AMERICA, 
District of California. 


Thomas Baldwin, being duly sworn, deposes and says: That he 
is the petitioner named in the foregoing pctition subscribed by him; 
that he has read the same and knows the contents thereof, and that 
the statements therein made are true, as he verily believes. 


THOMAS BALDWIN. 


— and sworn to before me, this 15th day of March, 
1886. : 
[ SEAL. ] B. N. BUGBY, 
U. S. Commissioner in and for the District of California. 
Endorsed on said petition: 
Let the writ issue in pursuance of the prayer of this petition, 


returnable forthwith. 
(Signed, ) LORENZO SAWYER, 
Circut Judge, 


Filed March 16, 1886. 
L. S. B. Sawyer, Clerk. 
30 
In the Circuit Court of the United Sta'es, District of California. 


In tHE Matrer or Tuomas Bapwiy, . 
on Habeas Corpus. No. 3989. 


The President of the United States of America, to J. C. Franks, 
United States Marshal for the District of California, greeting: 


You are hereby commanded that you have the body of Thomas 
Baldwin, by you imprisoned and detained, as it is said, together with 
the time and cause of such imprisonment and detention, by whatso- 
ever name the said Thomas Baldwin shall be called or charged, be- 
fore the Honorable Lorenzo Sawyer, Judge of the Circuit Court of 
the United States, for the District of California, at the Court-room 
of said Court, in the City and County of San Francisco, California, 
forthwith, to do and receive what shall then and there be considered, 

concerning the said Thomas Baldwin. And have,you then 
31 and there this writ. 


Witness, The Hon. MORRISON R. WAITE, 
Chief Justice of the Supreme Court of the United States, 
this 16th day of March, a. p. 1886. 


L. S. B. Sawyer, Clerk. 
By F. D. Moxcron, Deputy Clerk. 


[SEAL. ] 


‘ 
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I, L. 8. B. Sawyer, Clerk of the Circuit Court of the United States 
for the District of California, do hereby certify the foregoing to be 
a copy of the writ of habeas corpus issued in the within ent'tled 


matter. 
Attest my hand and seal of said Circuit Court, this 16th day of 


March, a. Dp. 1886. 
(SEAL. ] L. 8. B. Sawyer, Clerk. 
By F. D. Moncron, Deputy Clerk. 


Service of the original writ, of which the within is a certified 
copy, is hereby acknowledged, this 16th day of March, 1886. 
J. C. FRANKS, U. S. Marshal. 
Endorsed : 


Filed, on return, this 18th day of March, 1886. 
32 L. S. B. Sawyer, Clerk. 


Unrrep States MarsHaz’s OFFICE, 
District of California. 


In obedience to the within writ of habeas corpus, I, J. C. Franks, 
United States Marshal for the District of California, have here, and 


present here in Court, the body of the within named Thomas Bald- 


win, by me held as a prisoner, under a warrant issued for the said 
Thomas Baldwin, under the name of Frank Baldwin, by B. N. 
Bagby, Commissioner of the Circuit Court of the United States for 
the District of California, and to me addressed, directing me as 
Marshal, as aforesaid, to receive the said Thomas Baldwin, desig- 
nated in said warrant as Frank Baldwin, into my custody as Marshal, 
as aforesaid, and to hold him until discharged by due process of law, 
which said warrant of commitment is hereto attached and made part 

of this return, and which said warrant was issued upon the 
33 written and same complaint which is set forth in the petition 

of said Thomas Baldwin for the issuance of said writ of 
habeas corpus, and which said complaint is hereby referred to and 
made part of this return. That said Thomas Baldwin has been held 
by me as Marshal, as aforesaid, and not otherwise, since the 13th 
day of March, 1886, under said warrant of commitment; and said 
Thomas Baldwin has never been ordered discharged from custody by 


any competent authority. 
J. C. FRANKS, U. S. Marshal. 
San Francisco, March 18th, 1886. 


Unirep States or AMERICA, 
District of California, City of Sacramento. 


The President of the United States, to the United States 


foae 


| 34 | Marshal for the District of California, and to his Deputies or 


any or either of them, greeting : 


_ Whereas, Frank Baldwin has been arrested upon the oath of John 
Sing for having, on or about the 17th day of February, a. pv. 1886, 


\ 
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at the town of Nicolaus, County of Sutter, State of California, in 
the district aforesaid, committed the crime of conspiracy, and has 
not been examined by me, B. N. Bugby, a Commissioner of the Cir- 
cuit Court of the United States for said District of California, upon 
the aforesaid charge, and has been required to give bail in the sum 
of one thousand dollars for his appearance before me on the 15th 
day of March, 1886, at 1 o’clock Pp. M. of said day, for examination, 
which requisition he has failed to comply with said order. 

These are, therefore, to command you, in the name and by the 
authority aforesaid, to receive the said Frank Baldwin into your 
custody, and safely keep the said Frank Baldwin to await further 
examination. . 

Given under my hand and official seal, in the city and district 


aforesaid, 
B. N. BUGBEY, [ SEAL. } 


Commissioner of the Circuit Court of the United States 
for the District of California. 


In the Circuit Court of the United States, District of California. 


In THE Matrer oF THomas BaLpwin, 
on Habeas Corpus. No. 3989. 


The President of the United States of America, to J. C. Franks, 
" United States Marshal for the District of California, greet- 
D ing: 
You are hereby commanded, that you have the body of 
Thomas Baldwin, by you imprisoned and detained, as it is said, to- 
omg with the time and cause of such imprisonment and detention, 
whatsoever name the said Thomas Baldwin shall be called or 
charged, before he Honorable Lorenzo Sawyer, Judge of the Circuit 
Court of the United States, for the District of California, at the 
Court-room of said Court, in the City and County of San Francisco, 
California, forthwith to do and receive what shall then and there be 
considered, concerning the said Thomas Baldwin, and have you then 
and there this writ. 
Witness, the Hon. MORRISON R. WAITE, 
36 Chief Justice of the Supreme Court of the United States, 
this 16th day of March, a. p. 1886. 


[ SEAL. ] L. S. B. Sawyer, Clerk. 
By F. D. Moxcron, Deputy Clerk. 
Endorsed : 


Filed on return, this 18th day March, 1886. 
L. S. B. Sawyer, Clerk. 


The said case having been heard on the said petition, writ and 
return, taken as true at the present term of the Court, and there 
being an opposition of opinion between the Judges, the petitioner 
was remanded to the custody of the Marshal, in pursuance of the 
opinion of the presiding Jadg 
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A copy of the judgment and order remanding said petitioner is 
hereby made a part of this certificate, and directed to be certified as 
a part of the record. 


37 Upon the hearing, there occurred the following questions, 
arising on the papers and said record : | 


1. Whether the acts alleged in said petition and writ, for which 
the petitioner is held in custody, constitute an offense within the 
meaning of the provisions of Section 5519 of the Revised Statutes 
of the United States, supposing said section to be constitutional and 
valid, so far as it embraces the Chinese subjects residing in the 
United States and State of California, against whom the conspiracy 
is alleged to have been formed ? 


2. Whether said section is constitutional and valid, so far as it 
embraces « conspiracy against subjects of the Chinese Empire resid- 
ing in the United States and State of California, to deprive them of 
rights, immunities or privileges granted to them under and in pur- 
suance of the several treaties between ,the United States and the 

Emperor of China? 


38 3. Whether, in view of the provisions of the Constitution 

of the United States, making the Constitution and laws and 
treaties made in pursuance thereof, the supreme law of the land; the 
provision empowering the President, with the advice and consent of 
the Senate, to make treaties and the provision authorizing Congress 
to pass all laws necessary and proper for carrying into effect the 
foregoing powers, and all other powers vested by the Constitution 
in the Government of the United States, or in any department or 
officer thereof; and in view of the provisions of the several treaties 
between the United States and the Emperor of China, securing cer- 
tain rights to Chinese subjects residing in the United States; the 
provisions of said Section 5519, so far as they embrace such Chinese 

subjects, making it an offense to conspire, directly or indi- 
39 rectly, to deprive such Chinese residents of the United States 

and of the State of California of any of the rights, immunities 
and privileges secured to them by virtue of said treaties and Con- 
stitution, is constitutional and valid ? 


4. Whether a conspiracy of two or more persons in the State of 
California, for the purpose of depriving Chinese residents, lawfully 
residing in California, in pursuance of the provisions of the sevoral 
treaties between the United States and the Emperor of China, of the 
right to live and pursne their lawful vocations at the town of Nico- 
laus, in said State, and in pursuance of such conspiracy actually, 
forcibly expelling such Chinese from said town, in the manner 
shown by the record is: 1. A violation of and an offense within the 
meaning of Section 5519 of the Revised Statutes of the United 

States. 2. Whether said section, so far as it applies to said 
40 state of facts and snch Chinese residents, and makes tho 
al ae an offense against the United States, is constitational 
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5. Whether Section 5519, so far as it embraces the prohibited 
acts performed against Chinese subjects, lawfully residing within 
the United State, and State of California, in pursuance of the pro- 
visions of the various treaties between the United States and China, 
is constitutional and valid ? 


6. Whether the acts set out and described in the record consti- 
tute an offense, within the meaning of Section 5519 of the Revised 
Statutes of the United States, and if so, whether said section is 
constitutional and valid as to such offense ? 


7. Where two or more persons, with or without disguise, 

41 go upon the premises of Chinese subjects, lawfully residing 

in the State of California, with intent to prevent and hinder 

their free exercise or enjoyment of any right secured to them by the 

several treaties between the United States and the Emperor of 

China, and, in pursuance of such conspiracy, forcibly prevent their 

exercise and enjoyment of such rights, and expel such Chinese sub- 
jects from the town in which they reside. 


Whether, (1), Such acts so performed constitate an offense 
within the meaning of the provisions of Section 5508 of the Re- 
vised Statutes of the United States? and, 


(2) If so, whether the provisions of said section, so making said 
acts an offense, are constitutional and valid ? 


(3) Whether such acts so performed constitute an offense, within 
the meaning of that'clause of Section 5336 of the Revised 
42 Statutes of the United States, which makes it an offense for 
two or more persons in any State to conspire, ‘‘ by force, to 
revent, hinder, or delay the execution of any law of the United 
States," or within the meaning of any other clause of said section ? 
and, 

(4) Whether said section, so far as applicable to the facts stated, 

is a constitutional and valid law of the United States ? | 


8. Whether said acts, set out in said record, constitute an of- 
fense within the meaning of said Section 5336? or'within the mean- 
ing of said Section 5508 ? 


9. Whether the acts set out in said petition, writ and return, 
and appearing in said record, constitute an offense inst the 
United States, under any constitutional and valid law of the United 

States ? 


43 Upon which several questions, and upon each of them, 
the opinions of the judges were opposed. 


Whereupon, on motion of Hall McAllister, Esq., of counsel for 
respondent, and upon request of Alfred Barstow, Esq., of counsel 
for petitioner, that the several points on which the disagreement has 
happened, may, during the term, be stated, under the direction of 
the Judges, and certified under the seal of the Court, to the Su- 
preme Court of the United States, to be finally ‘decided: It is 
ordered, that the foregoing statement of the record upon which the 
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case was heard, and of the facts and the points of law upon which 
the Judges differed, which is made under the direction of the 
Judges, be entered of record, and be certified uccordingly, at the 
— of said counsel, in pursuance of the law in such case made 
an 


provided. 
(Signed, ) LORENZO SAWYER, 
Circuit Judge. 
(Signed, ) SABIN, Dist. Judge. 
Endorsed: 
Filed and entered March 31, 1886. 
44 L. S. B. Sawyer, Clerk. 


Circuit Court, District of California. 


In re THomas BALpwIn, 
On Habeas Corpus. No. 3,968. 


March 31, 1886. 


CONSTITUTIONAL Law—SecTion 5,519, Revisep Statures.-—The constitutionality 
of section 5,519 of the revised statutes of the United States, so far as it embraces a 
conspiracy to deprive Chinese residents of any State, of the privileges and immunities 
secured to them by existing treaties, discussed, and a certificate of opposition of opinion 
between the judges granted. 


Before Sawyer, Circuit Judge, and Sabin, District Judge. 
A. L. Hart, for the petitioner. 
Hall McAllister and J. W. Armstrong, for the respondent. 


Sawyer, C.J.: The petitioner is in the custody of the marshal 

of this district, under a warrant issued by «» United States 

45 commissioner, upon a charge of conspiracy with a number of 

other persons named, to deprive certain Chinese residents of 

the town of Nicolaus, but not citizens of the United States, of their 

ight to reside, and pursue their lawful vocations in suid town, and 

of actually depriving them of such right, by forcibly expelling them 

from their homes and from the town in pursuance of said conspiracy, 

thereby depriving them of their rights and pnvileges under the 

laws, and of the equal protection of the laws, guaranteed to them 

under our treaty with China. The charge is, apparently, founded 

upon section 5,519 of the revised statutes of the United States, 
which, so far as applicable to this case, provides that: 


“‘If two or more persons in any state or territory conspire...... 
Sor the purpose of depriving, directly or indirectly, any person or class of 
persons of the equal protection of the laws, or of equal privileges or 
immunities under the laws, ...... each of such persons shall be pun- 
ished by a fine of not less than five hundred dollars, or more than 
five thousand dollars, or by imprisonment with or without bard 
labor, not less than six months, nor more than six years, or by both 
such fine and imprisonment.” : 
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It seems to me, that there can be no doubt, that the acts charged are 
within the provisions of this section, and if the provisions, so far as 
they embrace Chinese aliens—subjects of the Emperor of China— 
are constitutional and valid, that they constitute a very grave offense 
against the United States. So far as the provisions relate to the 
territories over which the United States have exclusive legislative 

ower, there can be littlo doubt that the act is valid. (National 

ank vs. Yankton, 101 U.S., 129, 133.) If invalid so far as the 
State is concerned, the provision as to the territories is easily sever- 
able, and it will be upheld so far to be valid. (Packet Co. vs. 
Keokuk, 95 Id., 80, 89; Presser vs. Illinois, 6 Sup. Ct. R., 583.) 
But in United States vs. Harris (106, U.S., 629), this provision was 
held to be unconstitutional and void, so far as it applies to citizens 
of the United States, within a State. If that decision is applicable 
to the facts of this case, of course it is controlling, and the petitioner 
is unlawfully held, and must be discharged. 

But the case of Harris depended solely upon the Fourteenth 
Ameudment, which was held to be aimed only at State action, and 
did not apply to unlawful combinations of individual citizens against 
other citizens, acting wholly without color of law, or authority of the 
State. On that ground, alone, it was held to be unconstitutional— 
the provisions authorizing > le see legislation to enforce the 
amendment, extending no further than to protect the rights expressly 
provided for in the amendment. In this case, however, the Chinese 
aliens, xgainst whom the conspiracy is aimed, do not rely upon the 
Fourteenth Amendment ajone, or at all, except so far us the right to 
enjoy all the privileges and immunities of citizens, and the equal 
protection of the laws, is implied from its provisions, recognizing 
the rights, by protecting them from hostile State legislution, upon 
the principles adopted in Ex parte Yarbrough (110 U. S., 652, 664, 
665,) and United States vs. Waddell (112 Id., 76, 80.) They 
rely, mainly, upon other express provisions of the Constitution. 
Article 6 of the National Constitution provides that, ‘‘ this constitu- 
tion and the laws of the United States, which shall be made in pursu- 
ance thereof; and all ¢/reaties made, or which shall be made, under the 
authority of the United States, shall be the supreme Jaw of the land, 
and the jw/yes in every State shall be bound thereby, anything in the 
constitution, or laws of any State to the contrary, notwithstanding.” 


Art. 1, Sec. 10: ‘That no State shall enter into any treaty, 
alliance, or confederation.” 


Art. 2, Sec. 2: That the President ‘‘ shall have power, by and with 
the advice and consent of the Senate, to make treaties, provided two- 
thirds of the Senators present concur,” and the last clause of Section 
8, Article 1, that Congress ‘‘ shall have power to make all laws which 
shall be necessary and proper for carrying into execution the fore- 
going powers, an all other powers vested by this constitution in the 
_ i= of the United States, or in any department or officer 
thereof.”’ 


Thus the States have surrendered the treaty-making power to the 
general government, and vested it exclusively in the President and 
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Senate, and when duly exercised by the President and Senate, the 
treaty resulting becomes the supreme law of the land, to which not 
only State laws, but State constitutions, are in express terms subor- 
dinated. Asto what subjects are within the treaty-making power, see 
Parrott’s Case (6 Saw., 368, 369), and the numerous cases there cited. 
It certainly, under the authorities there cited, embraces the entire 
: subject-matter of our treaties with China. The rights, privileges, 
¥ and immunities guaranteed are within the treaty-making power to 
y grant. They are created under, and are dependent upon the Con- 


stitution of the United States. And in United States vs. Reese, the 
| Supreme Court holds that, ‘‘rights and immunities created 
| 46 by, or dependent upon, the Constitution of the United 
| States, can be protected by Congress. ‘the form and manner 
: of protection may be such as Congress, in the legitimate exercise 
of legislative power, shall provide. This may be varied to 
meet the necessity of the particular right to be protected.” (92 
U. S., 217.) And in Yarbrough’s Case, the Supreme Court 
says: ‘*The power arises out of the circumstance that the 
function in which the party is engaged, or the risht which he ie 
about to exercise is dependent on the lawsaf the Unitet States. In both 
of these cases it is the duty of the government to see that he may 
exercise this right freely, and to protect him from violence while so doing, 
or on accuunt of so doing.” (110 U. S., 628; 112 Id., 8U). There is 
nothing in the suggestion of counsel that the Chinese, on this prin- 
ciples are better off than citizens. It is presumed that the State 
will protect its own citizens, while long experience shows, that it will 
not always protect foreigners against the prejudices and hatred of 
citizens. But whether the suggestion be true, or not, cannot afect 
! the question; for the State has not in this particular, surrendered 
the power of protecting its own citizens among themselves, to the 
) 


United States. It has, however, surrendered its power over the 
intercourse of its citizens with-fureign nations to the National Gov- 


ernment. The relations between the United States and foreign 
2 governments are matters of international and not mere State con- 
: q cern. The power to make treaties and to grant rights, within the 
” State, to aliens, under treaties, necessarily involves the power to 
, rotect those rights when granted, either against the acts of the 
( | States, or the citizens of the several States. Without this power 


of protecting the rights granted to aliens by treaty, against hostile, 
local prejudices, tiie power to grant such rights would be utterly 


de | futile, and nugatory. Every right must have its remedy or it is 

q yt no right. The power to grant, without the power to pro- 
th - tect, would be but in name without the substance. It is necessary 
O- | for the National Government to be empowered to execute its own 
ee laws, and especially its treaty stipulations with other nations. With- J 
ch out this power it would be impossible to avoid giving good cause 
e- for wars. Hence the power to protect the rights granted ander 4 
he | treaties, as correlative to the Oyenrs to grant, was fully vested in Con- 
er ; gress by the Constitution. If this puts the Chinaman, as is said, 


; iu a better position than the citizen, so be it. But the State has 
he | surrendered that power to the general government in the one case, 
while it Las not done so, in the other. It might as well be said that 
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the alien, Chinese or other nationality, is better off than the citizen, 
becanse the former can always sue a citizen in the national courts, 
while the latter cannot. There can be no doubt, that making the 


violation of any rights so secured uy the Constitution and treaties . 


‘© made under the authority of the United States” by a combination 
of individuals, a criminal offense against the nation and punishable 
as such, as is provided by Section 5,519, is a proper mode of 
protection. 

Such combinations to violate treaty rights are matters not merely 
of State, but international concern, and may well involve questions 
of peace and war. By article 5 of the treaty called the Burlingame 
treaty ‘the United States and the Emperor cordially recognize the 
inherent and inalienable right of man to change his home and alle- 
giance, and, also, the mutual advantage of the free migration and 
emigration of their citizens and subjects, respectively, from the one 


country to the other, for the purposes of curiosity, of trade, or as — 
permanent residents.” And article 6 further secures to Chinese resi- | 


dents ‘‘all privileges, immunities and exemptions enjoyed by the 
citizens and subjects of the most favored nation.” (16 Stats., 740.) 
The amended treaty of 1880 adds the still more comprehensive word 
‘‘rihts” to the words ‘‘ privileges, immunities and exemptions,” and 
expressly provides that ‘‘ Chinese laborers who are now in the United 
States shall be allowed to go and come of their own free will and 
accord.” And article 3 of the latter is as follows: 


‘‘TIf Chinese laborers, or Chinese of any other class, now/either 
manently or temporarily residing in the territory of the wegen 
tates, meet with ill-treatment af the hands of any other persons, the 
Government of the United States will exert all its power to devise 
measures for their protection, and to secure to them the same rights, 
privileges, immunities and exemptions as may be enjoyed by the 
citizens or subjects of the most favored nation, and to which they 
are entitled by treaty.” (22 Stats., 827.) 


Our treaty with Great Britain, still in force, will disclose what 
some of the rights so secured to the Chinese by these treaties are: 
It provides that ‘‘ the inhabitants of the two countries, respectively, 
shall have liberty freely and securely to come with their ships and 


- cargoes to all such places, ports and rivers in the territories afore- 


said [of the United States and Great Britain in Europe} to which 
other foreigners are permitted to come, to enter into the same, and 
to remain and reside in any parts of the savd territories, respectively.” 
(Public Treaties, 293, 299, +12.) 

Thus the United States Government has, by these treaties, made 
in pursuance of the Constitution and under the authority of the 
United States, imposed upon itself the express obligation ‘‘to exert 
all its power to devise means for their [Chinese residents] protec- 
tion,” and to secure them the ‘‘rignts, privileges, immunities and ex- 
emptions” to which they are entitled, where such Chinese residents 
‘‘meet with ill-treatment at the hands of any other persons,” as well as 
in consequence of unfriendly legislation by the States. This right 
is not limited to State action, as the Fourteenth Amendment was 
held to be limited, but it is expressly extended to individual acts. 
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Among those rights is the right to select a place for temporary 
47 — or permanent residence, and to reside and pursue their lawful 

vocations at the places so selected. As to what the privileges 
and immunities secured are, see Parrott’s Case, 6 Saw., 373, and 
cases cited; and People vs. Marx, 99 N. Y., 386. Proper means 
for protecting these rights, certainly, include the enacting of crimi- 
nal laws for enforcing, protecting, and securing the rights guaran- 
teed by the treaties made in pursuance of the provisions of the Con- 
stitution cited. 

These Chinese residents of Nicolaus, therefore, had rights aris- 
ing under, and dependent upon, the Constitution of the United 
States, and the treaties made in pursuance thereof, between the 
United States and the Emperor of China, which were violated by 
the acts charged, upon which the arrest was made, and rights, which 
it was competent for Congress to protect by legislation in a proper 
form, under the clause cited, which authorizes it ‘‘to make all laws 
which shall be necessary and proper for carrying into execution the 
foregoing powers acorn ome this Constitution in the Government of 
the United States or in any department thereof.” And it was its 
imperative duty to protect such rights. Thus the case of the Chinese 
residents of Nicolaus is clearly distingiishable from that of United 
States citizens arising under the Fourteenth Amendment, considered 
in the case of United States vs. Harris, supra, and rests upon other 
and further provisions of the national Constitution. Had Sectioa 
5519 been expressly limited in terms without including any other 
parties to a conspiracy for depriving, directly or indirectly, Cinese 
subjecis residing in the United States of the ‘‘equal protection of the 
laws,” or of “equal privileges and immunities under the laws,” guar- 
anteed to them by the treaties, there could, scarcely, be a dovbt, I 
think, of its constitutionality and validity. If, therefore, it be void, 
as to the Chinese subjects affected by the acts charged, as well as to 
similar acts ne upon citizens of the United States, it is only 
so, because Congress has attempted to accompiish too much in the 
same section, by the use of language too comprehensive, including 
persons to whom these powers did not extend, and by so doing has 
vitiated the whole. It is not because the language does not include 
them, or for want of constitutional power, but for want of proper 
form in the provision—because it is too .broad; simply because it 
has spread too large a net. But Chinese subjects residing in the 
United States, under the stipulations of our treaties with China, 
constitute a separate, distinct, independent class, with distinctly de- 
fined and easily recognized limits; and it is not readily perceived, 
why the class may not be easily segregated and the provisions of the 
statute held constitutional and valid, and be fully enforced as to that 
class, even though void as to other persons and classes, relying on 
other provisions of the Constitution, easily recognized, and without 
difficulty segregated. | 

Why should not the principle adopted in Packet Co. va. Keokuk, 
affirmed in Presser vs. Illinois, at the present term of the Supreme 
Court, apply ? The Chinese residents under the treaty, may be re- 

ded as a subject-matter entirely distinct from citizens of the 

nited States. The provisions of the sertion as to the States, and 
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as to the Territories, operate, certainly, upon distinct subjects-mat- 
ter, and the act, I take it, could, and would be held valid under the 
authorities cited, as to the Territories, even though void as to the 
States and their citizens. They are easily segregated, then why can- 
not the Chinese residents as one subject-matter be separated from 
citizens as another, upon similar principles ? 

The language of the Court in United States vs. Harris on this 

int should, doubtless, be considered with reference to the special 
acts of the case then in judgment. But still, it must be confessed, 
that it is very broad, and the rule laid down may be intended to 
cover any case that can be brought within the terms of the statute. 
If so, of course, the ruling is authoritative and controlling in this 
Court. But like Congress, in the language of Section 5519, may not 
the Court also have, inadvertently, used language broader than the 
exigencies of the case before it required ? 

t is proper to observe, that in the case of Reese, there was a 
defect in the statute, and also in the indictment, in the omission of 
one constitutional element, or ingredient necessary to constitute the 
offense. Under the Fifteenth Amendment then in question it was 
necessary that the discrimination should be ‘‘on account of race, 
color, or previous condition of servitude.” This essential clement wus 
omitted in the act, and in the indictment. and the Court could not 
perfect the statute or indictment by inserting it. It was with special 
reference to this omission, that the Court made the observations in 
respect to separating the constitutional from the unconstitutional 

art of a provision so manifestly indefinite, afterward repeated in 
Jnited States vs. Harris, with reference to the Thirteenth Amend- 
ment. To the provisions and facts then under discussion, the obser- 
vations seem to me to be more appropriate, than to the sections of 
the statutes, constitutional provisions, and the facts, as now pre- 

sented. It must be remembered that Section 5519 has, thus far, 
only been considered by the Supreme Court, with reference to the 
authority conferred upon Congress by the Thirteenth, Fourteenth, 
and Fifteenth Amendments relating to specific subjects-matter. It 
has never yet been considered with reference to the powers con- 
ferred by the more general and comprehensive clauses cited in this 
opinion from the Constitution, as originally adopted. The differ- 
ence between the cases is very obvious, and the result arising upon 
the different conditions may, and it seems to me should, be entirely 

different. 

The only difficulty I have is in satifactorily determining, whether 
the rule indicated in United States vs. Harris, or that in Packet Co. 
vs. Keokuk, supra, relating to the segregation of the constitu- 

48 tional from the unconstitutional parts of the section should be 
applied to the facts disclosed in the petition, writ, and retarn 

in this case. I can perceive no practical difficulty in applying the 
rule adopted in the latter case. If there is none, it should be ap- 
lied. The specific question is one of vast consequence to the entire 
hinese population of the United States, and of the utmost import- 
ance to the peace and good order of society throughout the entire 
Pacific Coast. It is of international consequence, involving the honor 
and good faith of the United States, and possibly the question of peace 
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or war. If this section of the statute is valid, as to Chinese subjects 
residing in the United States, and embraces the acts set out in the 
petition and return, then the acts of all the public meetings through- 
out the land looking to, avd providing for depriving Chinese sub- 
jects of the rights, privileges, immunities, und exemptions, se- 
cured to them by our treaties with China, by means, popularly 
known as ‘‘ boycotting,” or any other coercive means, no matter in 
what form, or through what channels applied, are criminal, and 
all those participating in them must be subject to the very severe 
enalties denounced by the statute. I can perceive no way of escap- 
ing this conclusion. The depriving of persons of any of the rights 
protected, by any means, either ‘‘ directly or indirectly,” is prohib- 
ited. Where one has a lawful right to do any given thing, it would 
seem that no body of other persons can, properly or lawfully, com- 
bine or conspire together to use coercive means, in any form, to pre- 
vent him from doing that thing. The two rights are inconsistent, 
aud cannot properly co-exist. It can make no difference in p:inciple 
whether the coercion is applied by direct force, or by combined and 
concerted action, to prevent him from exercising his right, by de- 
priving him of the means of procuring a jivelihood, and thereby in- 
ducing starvation, or even less serious consequences. 
If the statute in this particular is not valid, then there are no 
means now provided by Congress o! protecting Chinese subjects in 
the enjoyment of the rights secured to them by the treaties through 
the criminal laws of the country, unless the acts xre within the pro- 
visions of section 5508, or 5336, R. S., and if there is no statute cov- 
ering the case, then the Government has not yet fulfilled its treaty 
obligations under Article 3 of the treaty of 1580. I shall not stop 
to discuss Section 5508, and only remark that Section 5336 provides 
that: ‘‘ If two or more persons in any State or Territory conspire to 
overthrow, put down, or destroy by force the government of the 
United States, or to levy war against them, or to oppose by force 
the authority thereof; or by force to prevent, hinder, or vielay the execu- 
tion of any law of the United States; or by force to seize, take, or pos- 
sess any property of the United States, contrary to the authority 
thereof, each of them shall be punished by a fine of not less than 
five hundred dollars, and not more than five thousand dollars, or by 
imprisonment with or without hard labor, for a period of not less 
than six months, nor more than six years, or by both such fine and 
imprisonment.” 7 
A treaty, says the Constitution, is a part of ‘‘ the supreme law of 
the land.” It has been insisted, that the acts set forth in the peti- 
tion, constitute a conspiracy by force to prevent, hinder, or delay 
the execution of the treaty stipulations, or obstract their operation, 
which, it is said, is equivalent to obstructing its execution, and, 
therefore, of obstructing the execution of a law of the United States. 
If this be so, then the acts charged constitute an offense against the 
United States under this section, as well as under Section 5519. I 
am Officially informed that thirteen persons have just been indicted 
under this section in one of the districts of this circuit. But it seems 
to me that the acts are not so manifestly within the provisions of 
this section and Section 5508, as within Section 5519. 
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The specific questions now presented are questions of too vast 
consequence to be finally determined by a subordinate court. The 
peace and good order of the Pacific Coast, and the honor and good 
faith of the nation are involved, and require that the question 


should be at once presented to, and promptly decided by, the Su- 


preme Court of the United States. 

The Supreme Court, in United States vs. Harris, supra, says: 

‘* Proper respect for « co-ordinate branch of the Government re- 

uires the courts of the United States to give effect to the presump- 
tion that Congress will pass no act not within its constitutional 
powers. This presumption should prevail, unless lack of Constitu- 
tional authority to pass the act in question is clearly demonstrated.” 
Page 635. : 

f there be any doubt then as to the constitutional authority of 
Congress to pass Section 551./, in its present comprehensive form, 
so far as it embraces the specific facts disclosed in this case, which 
have not yet been considered by the Supreme Court, or as to the 
applicability of the observations of the Supreme Court, in relation 
to separating the constitutional from the unconstitutional parts of 
the Act, to the specilic facts now presented—the only point upon 
which I entertain any doubt—the doubt should be resolved, espec- 
ially in this court, in favor of the validity of the statute in this par- 
ticular, and the question be referred at once to the Supreme Court, 
to be authoritatively determined. 

As there is doubt in my mind upon the point suggested under 
the authorities as they now stand, I shall for the ‘present, and for 
the purposes of this case, rule against the petitioner, remand him 
to the custody of the Marshal, and dismiss the writ. 

I do not desire, however, to be considered as finally determining 

the question in such sense, that it will not be opened for 
49 reconsideration, should the question be again presented in 

other cases, before an authoritative decision can be had in the 
Supreme Court. 

My associate, though with doubt and hesitation, dissents from 
the rulings made, and a certificate of opposition of opinion will be 
made if either party desires it, and a writ of error to the Supreme 
Court allowed 

In view of the circumstances and of the doubts entertained, 
should a writ of error be taken, the prisoner will be allowed to go 
at large on his own recognizance, antil the decision on appeal. And 
in case the writ is pressed to an early hearing, it is suggested that 


the Revised Statutes, especially such as have already arisen, until an 
authoritative decision can be had. 

Let the writ be dismissed, and the prisoner remanded to the cus- 
tody of the Marshal. , 


Endorsed: 


Read in open Court March 31, 1886. 
L. 8S. B. Sawyer, Clerk. 


the there ea do not prosecute other similar cases arising under . 
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In the Supreme Court of the United States. 


Tuomas BaLDWIN 


In THE MATTER OF THE APPLICATION OF 
For a Writ oF HaBeas CORPUS. 


Know all men by these presents, that we Frank Ruhstaller 

50 and Peter Flaherty are held, and firmly bound unto the Mar- 
shal of the United States of America, for the District of Cali- 
fornia, in the sum of two hundred dollars, to be paid to said Mar- 
shal, or his successor. To which payment, well and truly to be 
made, we bind ourselves and each of us, jointly and severally, and 
our and each of our heirs, executors and administrators, firmly by 


these presents. 
Dated this 2d day of April, a. p. 1886. 


Whereas, the above named Thomas Baldwin has prosecuted a 

writ of error to the Supreme Court of the United States, to reverse 

the judgment rendered by the Circuit Court of the United 

61 States of America, for the District of California, in the mat- 

ter of the application of Thomas Baldwin for a Writ of 
Habeas Corpus. 

Now, therefore, the condition of this obligation is such, that if 
the above named Thomas Baldwin, plaintiff in error, shal] prosecute 
his said Writ of Error to effect, and answer all damages and costs, 
if he shall fail to make good his plea, then this obligation shall be 
void, otherwise to remain in full force and virtue. 


FRANK RUHSTALLER. 
PETER FLAHERTY. 


Unirep States oF AMERICA, | 


District of California. s ** 


Frank Ruhstaller, Peter Flaherty, being duly sworn, each for 
himself, deposes and says, that he is a householder in said district, 
and is worth the sum of two hundred dollars, in lawful money of 

the United States of America, exclasive of property exempt 
52 from execution, and over and above ali just debts and liabil- 
ities. 
FKANK RUHSTALLER. 
PETER FLAHERTY. 


Subscribed and sworn to before me, this second day of April, 


[ SEAL. ] B. N. BUGBEY, 
Commissioner, Circuit Court, United Statea, 
Jor the District of California. 
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Endorsed: 


The form of the within bond, and the sufficiency of the sureties 


thereon, is hereby approved. : 
April 5, 1886. 
(Signed, ) LORENZO SAWYER, 


Circuit Judge. 
Filed, April 5, 1886. 
L. S. B. Sawyer, Clerk. 


In the Circuit Court of the United States, for the District of California. 


IN THE MATTER OF THE APPLICATION OF THOMAS BALDWIN, No. 
For a Writ of Habeas Corpus. 3,989. 


I, L. S. B. Sawyer, Clerk of the Circuit Court of the United 
States, of the Ninth Judicial Circuit, in and for the District of Cali- 
fornia, do hereby certify that the foregoing fifty-two written and 
printed pages, sod wena from one to fifty-two, inclusive, are a full, 
true and correct copy of the record and of all proceedings in the 
above and therein entitled matter, and that the same together con- 
stitute the return to the annexed Writ of Error. 

_ Witness my hand and the seal of said Circuit Court, this 6th 
day of April, a. p. 1886. 
[ SEAL. ] L. S. B. Sawyer, Clerk. 


UNITED STATES OF AMERICA. —3s8. 


The President of the United States of America, to the Judges of the 
Circuit Court of the United States, of the Ninth Judicial Cir- 
cuit, in and for the District of California, greeting: 


Because in the record and proceedings, and also in the rendition 

of the judgment of a plea which is in the said Circuit Court, before 
ou between Thomas Baldwin, Plaintiff in Error, and J. C. Franks, 
arshal of the United States of America, for the District of Cali- 
fornia, Defendant in Error, a manifest error hath happened, to the 
great damage of the said plaintiff in error, as by his complaint 
ote and it being fit, that the error, if any there heth been, 
should be duly corrected, and full and speedy justice done to the 
parties aforesaid in this behalf, you are hereby commanded, if judg- 
ment be therein given, that then, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at the 
City of Washington, in the District of Columbia, on Tuesday, the 20th 
day of April, 1886, in the said Supreme Court, to be there and then 
held, that the record and proceedings aforesaid be inspected, the 
said Supreme Court may cause further to be done therein to correct 
that error, what of right and according to the law and custom of the 
United States should be done. 
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Witness, the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this 5th day of April, in the year 
of our Lord, one thousand eight hundred and eighty-six, and of the 
independence of the United States, the one hundred and tenth. 


[ SEAL. ] L. S. B. Sawyer, 
Clerk of the Circuit Court of the United States, 
for the District of California. 


The above writ of error is hereby allowed. 


LORENZO SAWYER, 
U. S. Circuit Judge, Ninth Judicial Circuit. 


The answer of the J ~~ of the Circuit Court of the United States, 
for the District of California: 


The record and all proceedings of the plaint, whereof mention is 
within made, with all things touching the same, we certify under 
the seal of our said Court, to the Supreme Court of the United 
States, within mentioned, at the day and place within contained in 
a certain schedule to the writ annexed, as within we are commanded. 


= By the Court. 
[ SEAL. | L. S. B. Sawyer, . Clerk. 


Endorsed: No. 3,989. United States Supreme Court. Thomas 
Baldwin, Plaintiff in Error, vs. J.C. Franks, U. 8. Marshal, etc., De- 
fendant in Error. Writ of Error. 


Service of a copy of the within Writ of Error, is hereby acknowl- 
edged. J.C. Franks. 7 


Filed, April 5, 1886. L. 8S. B. Sawyer, Clerk. 


UniItTep STATES OF AMERICA.—asa. 


To J. C. Franks, Marshal of the United States of America, for the 
District of California, greeting. 


You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States, to be held at the city of Wash- 
ington, in the District of Columbia, on the twentieth day of April, 
A. D., 1886, pursuant to a Writ of Error, filed in the Clerk's office 
of the Circuit Court of the United States of America, for the Dis- 
trict of California, wherein Thomas Baldwin is plaintiff in error, and 

ou are defendant in error, to show cause, if any there be, why the 
judgment in the said Writ of Error mentioned, should not be cor- 
—s and speedy justice should not be done to the parties in that 
ehalf. 

Witness the Honorable Lorenzo Sawyer, Judge of the Circuit 
Court of the United States, of the Ninth Judicial Circuit, District of 
California, this fifth day of April, A. D., 1886, and of the Independ- 
ence of the United States, the one hundred and tenth. 


[axat.) LORENZO SAWYER, 
U. 8. Circuit Judye, Ninth Judicial Cireuit. 
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Endorsed: No. 3989. In the Supreme Court of the United 
States. Thomas Baldwin, pl’ff in error, vs. J. C. Franks, U. S. 
Marshal, ete., def’t in error. 

Citation. 

Service of a copy of the within citation is hereby acknowledged. 

J.C. Franks. 


Filed April 5, 1886. LL. S. B. Sawyer, Clerk. 
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A. L. HART, 
Attorney for Plaintiff in Error. 
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Supreme Court of the United States. 


In Re THOMAS BALDWIN 


on Hapeas Corprs. f 


BRIEF OF PLAINTIFF.IN ERROR. 


STATEMENT OF FACTS, 


The plaintiff was arrested by the United States Mar- 
shal, upon a warrant issued by a United States Com- 
missioner, for the crime of conspiracy. The warrant 
was issued in pursuance of Section 5519 of the Revised 
Statutes of the United States and upun a complaint, of 
which the following is a copy : 


Unrrep STATES OF AMERICA, bas 

District of California. { ~ 
Be it remembered, that on the Sth day of March, 
A. UV). 1886, before me, B. N. Bugbey, a Commissioner 
duly appointed by the Circuit Court of the United 
States of America for the District of California, to take 
acknowledgments of bail and affidavits, and also to take 
depositions of witnesses in the civil causes depending 
in the Courts of the eaid United States pursuant to the 
Act of Congress, in that behalf personally appeared 
John Sing, who was by me duly sworn according to 
law, and he deposes and says, that the crime of conspi- 


a 


racy was committed by more than two persons, who 
conspired together for the purpose of depriving a class 
of persons, then being subjects of the Emperor of 
China, to wit: Chinese aliens belonging to said class, 
and of equal privileges and immunities under the laws, 
that is to say, on or about the 17th day of February, 
A. D. 1886, within the jurisdiction of the United States 
aforesaid and of this Honorable Court, tu wit: at the 
Town of Nicolaus, in the County of Satter, in the State 
of California, Charles Wessing, Edward Wessing, H. 
Wessing, Thomas Thornton, Alfred Wagner, Matthew 
Mutchler, David Redfield, Daniel McCarty, George 
Scott, Charles Engrasser, Frank Valley, and one Elliott, 
whose Christian name is unknown to affiant, and Thomas 
Baldwin, Bird Wilson, William Hays, and one McElroy, 
whose Christian name is unknown, and divers other per- 
sons, to said affiant unknown, did conspire together for 
the purpose of depriving the following persons, to wit: 
Sing Lee, John Sing, Hee Sook, Lun Mow, Ching Hung, 
Chun Gong, Lee Yung, Gin Nun, Len Woon, Sum Geung, 
Luey Suey, Yen Mong, Tung Fat, Yuck Yow, Hen Ain, 
and Fuey Hang, belonging to said class of Chinese aliens, 
being at the said time subjects of the Emperor of China, 
of the equal protection of the laws and of equal privi- 
leges and immunities under the laws, for that said last 
named persons, so belonging to the class of Chinese 
aliens, did then and there reside at-the Town of Nicolaus 
in said County of Sutter, in said State of California, and 
were engaged in legitimate business and labor to earn a 
living as they had a right to do, and they at that time had a 
right to reside at said Town of Nicolaus, in said County 
of Sutter, in said State of California, and engage in 
legitimate business and labor to earn a living, under 
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and by virtue of the treaties existing and which did then 
exist between the Government of the United States and 
the Emperor of China, and the Constitution and laws 
of the United States: bunt nevertheless, while said last 
named persons were then and there so residing and pur- 
suing their legitimate business and labor for the purpose 
aforesaid, said conspirators, to wit: Charles Wessing, 
Edward Wessing, H. Wessing, Thomas Thornton, Alfred 
Wagner, Matthew Mutchler, David Redfield, Daniel Me- 
Carty, George Scott, Charles Engrasser, Frank Valley; 
and one Elliott, whose Christian name is unknown to 
affiant, and Thomas Baldwin, Bird Wilson, William Hays, 
and one McElroy, whose Christian name is unknown, and 
divers other persons to said affiant unknown, did then and 
there, having conspired together for the purpose, un- 
lawfully, and with force and arms, violently and with 
intimidation, drive and expel said persons hereinbefore 
named belonging to said class of Chinese aliens, and 
being subjects of the Emperor of China, from their 
residence at said Town of Nicolaus, in said County of 
Sutter, and State of California, and did then and there 
deprive them, said Chinese aliens, who were then 
and there subjects of the Emperor of China, of the pri- 
vilege of conducting their legitimate business and of 
the privilege of laboring to earn a living. and without 
any legal process the defendants placed said Chinese 
aliens, the subjects of the Emperor of China, under un- 
lawful restraint and arrest and so detained them for 
several hours, and then and there by force and arms 
and with violence and intimidation placed them, said 
Chinese aliens, the subjects of the Emperor of China, 
upon a steamboat barge then plying on the Feather 
River and drove them from their residence and labor, 
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racy was committed by more than two persons, who 
conspired together for the purpose of depriving a class 
of persons, then being subjects of the Emperor of 
China, to wit: Chinese aliens belonging to said classe, 
and of equal privileges and immunities under the laws; 
that is to say, on or about the 17th day of February, 
A. D. 1886, within the jurisdiction of the United States 
aforesaid and of this Honorable Court, tu wit: at the 
Town of Nicolaus, in the County of Sutter, in the State 
of California, Charles Wessing, Edward Wessing, H. 
Wessing, Thomas Thornton, Alfred Wagner, Matthew 
Mutchler, David Redfield, Daniel McCarty, George 
Scott, Charles Engrasser, Frank Valley, and one Elliott, 
whose Christian name is unknown to affiant, and Thomas 
Baldwin, Bird Wilson, William Hays, and one McElroy, 
whose Christian name is unknown, and divers other per- 
sons, to said affiant unknown, did conspire together for 
the purpose of depriving the following persons, to wit: 
Sing Lee, John Sing, Hee Sook, Lun Mow, Ching Hung, 
Chun Gong, Lee Yung, Gin Nun, Len Woon, Sum Geung, 
Luey Suey, Yen Mong, Tung Fat, Yuck Yow, Hen Ain, 
and Fuey Hang, belonging to said class of Chinese aliens, 
being at the said time subjects of the Emperor of China, 
of the equal protection of the laws and of equal privi- 
leges and immunities under the laws, for that said last 
named persons, so belonging to the class of Chinese 
aliens, did then and there reside at the Town of Nicolaus 
in said County of Sutter, in said State of California, and 
were engaged in legitimate business and labor to earn a 
living as they had a right to do, and they at that time had a 
right to reside at said Town of Nicolaus, in said County 
of Sutter, in said State of California, and engage in 
legitimate business and labor to earn a living, under 
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and by virtue of the treaties existing and which did then 
exist between the Government of the United States and 
the Emperor of China, and the Constitation and laws 

: of the United States: but nevertheless, while said last 

named persons were then and there so residing and pur- 

suing their legitimate business and labor for the purpose 
aforesaid, said conspirators, to wit: Charles Weasing, 

Edward Wessing, H. Wessing, Thomas Thornton, Alfred 

Wagner, Matthew Mutchler, David Redfield, Daniel Mc- 

Carty, George Scott, Charles Engrasser, Frank Valley, 

and one Elliott, whose Christian name is unknown to 

affiant, and Thomas Baldwin, Bird Wilson, Willian Hays, 
and one McElroy, whose Christign name is unknown, and 
divers other persons to said affiant unknown, did then and 
there, having conspired together for the purpose, un- 


lawfully, and with force and arms, violently and with 
intimidation, drive and expel said persons hereinbefore 
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named belonging t~ said class of Chinese aliens, ani 
f | being subjects of the Emperor of China, from their 
residence at said Town of Nicolaus, in said County of 
Satter, and State of California, and did then and there 
deprive them, said Chinese aliens, who were then 
and there subjects of the Emperor of China, of the pri- 
vilege of conducting their legitimate business and of 
the privilege of laboring to earn a living, and without 
| any legal process the defendants placed said Chinese 
aliens, the subjects of the Emperor of China, under un. 
lawful restraint and arrest and so detained them for 


several hours, and then and there by force and arms 


and with violence and intimidation placed them, aaid 


Chinese aliens, the subjects of the Emperor of China, 
upon a steamboat barge then plying on the Feather 
River and drove them from their residence and labor. 
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of the provisions of the several treaties between the 
United States and the Emperor of China of the right to 
live at and pursue their lawful vocations at the Town of 
Nicolaus in said State, and in pursuance of said con- 
spiracy, actually, forcibly expelling such Chinese from 
said town in the manner shown by the record, a viola- } 
tion of, and an offense within the meaning of Section 
5519 of the Revised Statutes of the United States? Is 
said section, so far as it applies to said state of facts, 
and such Chinese residents, an offense against the 
United States, constitutional and valid ? 


Pe re 


5). Whether said Section 5519, so far as it embraces 
the prohibited acts performed against Chinese subjects 
lawfully residing within the United States in pursuance 
of the various treaties between the United States and 
China, is constitutional and valid? 


6. Whether the acts set out and described in the 
record constitute an offense within the meaning of Sec- 
tion 5519 of the Revised Statutes of the United States, 
and if so, whether said section ia cons‘itational and 
valid as to such offense / 


7. Where two or more persons, with or without dis 
guise, go upon the premises of Chinese subjects, law- 
fully residing in the State of California, with intent to 
prevent and hinder their free exercise or enjoyment of 
any right secured to them by the several treaties be- 
tweed the United States and the:-Emperor of China, and 
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in pursuance of such conspiracy, forcibly prevent their ( 
‘ 


exercise and enjoyment of such rights, and expel such 


Chinese subjects from the town in which they reside. 
1. Whether such acts so performed constitute an offense 
within the meaning of Section 5508 of the Revised 
Statutes of the United States! And 2. Whether the pro- 


[*} 
visions of said section so making said acts an offense, 
are constitutional and valid? 3. Whether such acts so 
performed constitute an offense within the meaning of 
that clause of Section 5336 of the Revised Statutes of 
the United States, which makes it an offense for two or 
more persons in any State to conspire “by force, to pre- 
vent, hinder or delay the execution of any law of the 
United States.” or within the meaning of any other 
clause of said section? And 4. Whether said section, 
so far as applicable to the facts stated, is a constitutional 
and valid law of the United States? 


8. Whether said acts set out in said record constitute 
an offense within the meaning of said Section 5336, or 
within the meaning of said Section 5508? 


9. Whether the acts set out in said petition, writ 
and return, and appearing in said record, constitute an 
Offense against the U'nited States under any constitu- 
tional and valid law of the United States? 

From the judgment of the said Circuit Court, dis-— 
inissing the said writ and remanding the prisoner to 
the custody of the Marshal, this writ of error is prose- 
cuted. 


ASSIGNMENTS OF ERROR. 


1. Section 5519 of the Revised Statotes of the United 
States provides: 


«Tf two or more persons, in any State or Territory. 
conspire * *® for the purpose of depriving, 
directly or indirectly, any reon or class of persons 
of the equal protection of the laws, or of ck gs 
leges or immunities under the laws, © ° ° each 
of such persons shall be punished by a fine of not less 
than tive hundred dollars, or more than five thousand 
dollars, or by imprisonment, with or without hard labor, 
not less than six months, nor more than six years, or by 
both anch fine and imprisonment.” 
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such conspiracy, was a violation off Section 5519 of the 
Revised Statutes of the United S ates, and an offense 
within the meaning of said section, jand that said section, ) 
so far as it applies to such a state “of facts and to such ‘i 
Chinese residents, is cpnatitatinnlll and valid; and the 
| said decision of the said Circuit Ofare is here assigned 
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L as error. 
{ 7. That the Cireuit Court in tht. cause decided that | 

a the violation by American citizens pf the rights of sub- | 
H jects of the Empire of China lid in this country, 4 
| was not subject to the exclusive regulation of the Legis- 4 


laturee of the States, but that re might constitu- 
it of such offenses 


tionally provide for the punishm 
committed by individual citizens, apd that offenses con- 


sisting of conspiracy to prevent a sgbject of the Chinese 4 
Empire from residing in a partidalar loeality in the j 
United States, or from pursuing anf occupation in a par. | 
ticular locality in the United Statés, were subjects of 
Congressional legislation and triahle and determinable 
by the Courts of the United States; and the said de- 


cision is here assigned as error. 


%. That the Cirenit Court in | eanse decided and 


adjudged that the right of the sulgjiects of the Empire 


of China, lawfully residing in the {!nited States, to re- 


side and pursue any occupation in the Town of Nicolaus, 


) State of California, was a treaty ri ht, for the violation 


of which by a citizen of the United'States, the Congress 


of the United States has the pewer,to provide a penalty 


and to confer Upon the Cirenit Gourt of the United 


States jurisdiction and power to efforce the same; and 


the said decision of the said Ciredfit Court is here as- 


signed as error. : 
» 


4% The Cirenit Court in this case decided and ad- 
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judged that Section 5519, when applied to offenses. 
committed against the rights of American citizens, is 
unconstitutional and invalid; but that the said section, 
when applied to cases involving similar violations of 
the rights of the subjects of China, is constitutional 
and valid; and the said decision of the said Circuit 
Court is here assigned as error. 

10. That the Cireuit Court decided and adjudge in 
this cause that the offense, for which the plaintiff was 
arrested, and which is set out in the petition and com- 
plaint herein, is not exclusively within the jurisdiction 
of the State and its Courts; but that the same is within 
the jurisdiction of the Government of the United States 
and its Courts; and the said decision of the said Cir- 
cenit Court is here assigned as error. 


ARGUMENT. 

Section 5519 of the Revised Statutes of the United 
States, under which the prosecution in this case was 
instituted against the plaintiff in error, is clearly uncon. 
stitutional and void, because it involves an exercise of the 
legislative power upon a subject which is not within the 
grant of power to Congress and the Federal Government. 
That it is violative of the Constitution when applied to 
the rights of citizens, is now definitel settled b the de 
cisions of this Court, and that Daccni eh dn Sl 
for the purpose of protecting the rights of aliens upon 
the subjects embraced within that section has not been 
conferred upon Congress by the Constitution, would 
seem to be clear and beyond question. 

That section of the statutes was evidently passed for 
the purpose of securing the rights guaranteed by the 
first section of the Fourteenth Article of Amendment 
of the Constitution. That «neh is true cannot be 
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doubted when the language of fhe said section of the 
Constitution and that of said sdetion of the statute are 
considered and compared. The former prohibits the 


State from making or enforcing “any law which shall 


abridge the privileges or immunities of citizens of the 
United States,” and from denying “to any person with- 

in its jurisdiction the equal protection of the laws;” 

while the latter makes it a penal offense for any two or 
more persons in any State or — to conspire “for 
the purpose of depriving, direetly or indirectly, any 
person or class of persons, of ‘the equal protection of 
the laws. or of equal privileges } lor immunities under the 
laws.” The plain object, and! the extent of the pur- 
pose, of that provision of the itatute. as clearly shown 
by its language, was, by the inffiction of severe penalties, 
to prevent the violation of those rights which were in- 
tended to be secured to all {persons of every color, 
nationality and class, by the profisions of the Fourteenth 
Amendinent; to prevent a violation of those rights, not 
by the States themselves, buj by the residents and 
citizens of the States. Congress had evidently miscon- 
ceived the extent of its power ander that amendment of 
the Constitution, and was unddrtaking by direct legisla- 
tion to prevent interference by individuals with the 
rights sought to be secured by the amendment. The 
purpose of the statute was to extend to all citizens and 
persons such protection as wold enable them to en Jey 
the equal protection of the lav, and to all citizens such 
protection as would enable thefn to enjoy all the privi- 


leges and immunities of citizerts of the United States. 


This Court, however, held that this provision of the 

statute was unconstitutional and void, as involving an 
. . ' 

attempted exercise by Congregs of powers reserved to 
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the States, in the case of United States v. Harris, 
16 Otto, 629: In that case, quoting from United 
Statea v. Cruakshank, this Court said: 

«The Fourteenth Amendment prohibits a State from 
depriving any person of life, liberty, or property with- 
out due —— of law, or from denying to any person 
the equal protection of the laws; but this provision does 
not add a en to the rights of one person as against 
another. It simply furnishes an additional guarantee 
against any encroachment by the States upon the funda- 
mental rights which belong to every citizen as a mem.- 
ber of society. The duty of protecting all its citizens 
in the enjoyment uf an equality of rights was originally 
assumed by the States, and it remains there. The only 
obligation resting upon the United States is to see that 
the States do not deny the right. -This the amendment 
guarantees, and no more. The power of the National 
(sovernment is limited to this guaranty.” 

The purpose of tha: amendment of the Constitution 
was neither to confer upon the National Government 
any additional powers, so far as the subjects of legisla. 

“ . 
tion are concerned, nor,deprive the States of the right 
to legislate upon such subjects as have hitherto been 
regulated by them. Its purpose, on the contrary, was to 
establish fundamental principles to control the States 
in their legislative, executive and judicial conduct, and 
to prevent them from ao legislating and enforcing their 
laws relating to subjects within their power, as to take 
from one person or class of persons rights and privileges 
which were granted to other persons ; in other words, to 
compel the States when acting within the limit of their 
powers to extend to all an equality of rights and of pro- 
tection. The purpose was not to obliterate, or in any 
manner to change or modify, the line dividing State 
and National jurisdiction, but it was to establish certain 
general principles which should limit the States in the 


exercise of their legislative, ¢xecutive and judicial pow- 
ers. This doctrine is fully sustained by this Court in 
the Civil Rights cases (109 UU. S. page 11) where it is 
sald: ‘ 

“It is State action of a particular character that is 
prohibited. Individual invagion of. individual rights is 
not the subject-matter of the amendment. It has a 
deeper and broader scope; i¢ nullities and makes void 
all State legislation and State action of every 
kind, which impairs the ptivileges and immunities 
of citizens of the United States, or which in- 


jures them in life, liberty.or property without due 


process of law, or which denies to any of them the 
equal protection of the law It not only does this, 
but, in order that the national will, thus deelared, may 
not be a mere brutum fulmep, the last section of the 
uinendment invests Congres’ with power to enforce 
it by appropriate legislation? To enforce what! To 
enforce the prohibition; to 4dopt appropriate legisla- 
tion for correeting the effeectjof such prohibited State 
laws and State acts, and thus to render them effectually 
null, void and innocuous. This is the legislative power 
conferred upon Congress, ang this is the whole of it. 
It dees not invest Congress with power to legislate upon 
subjects which are within thé domain of State legisla- 
tion; but to provide modes of relief against State legis- 
lation or State action, of the kind referred to. It does 
net authorize Congress to dreate a code of municipal 
law for the regulation of — rights; but to provide 
modes of redress against the? operation of State laws, 
and the action of State offictrs, executive or judicial, 
when these are subversive of the fundamental rights 
specified in the amendment. Positive rights and privi- 
leges are undoubtedly secured by the Fourteenth Amend- 
ment, but they are secured by Way of prohibition against 
State laws and State proceedings affecting those rights 
and privileges, and by power given to Congress to leg- 
islate for the purpose of carrying such prohibition into 
effect; and such lepislation ntust necessarily be predi- 
cated upon such supposed State laws or State proceed- 
ingrs, and be directed to the conrection of their operation 
and effeet.” ' 


’ 
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It is evident, therefore, that the effect of the Four- 
teenth Amendment was not to confer upon Congress 
any additional power to legislate upon subjects relating 
to individual offenses or the individual invasion of, or 
interference with, the rights of citizens or persons, and 
that if the power here asserted by the Government may 
be legitimately exercised by Congress, that power must 
be found in the Constitution as it existed prior to the 
adoption of that amendment. 

To the States have always been conceded some exclu- 
sive powers with which the Federal Government could 
never interfere, either through Congress, the treaty mak- 
ing power, its judiciary or its executive. Of these exclu- 
sive powers of the State, that of the regulation of its police, 
involving and embracing the maintenance of the order 
of persons residing within its boundaries, and the pro- 
tection of its public health, and of the lives and property 
of those residing within its borders, has been the most 
familiar. | 

« Whatever difference of opinion may exist as to the 
extent and boundaries of the police power, and however 
difficult it may be to render a satisfactory detinition of 
it, there seems to be no doubt that it does extend to the 
protection of the lives, health, and property of the citi- 
zens, and to the preservation of good order and the public 
morals. The Legislature cannot, by any contract, divest 
itself of the power to provide for these objects. They 
belong emphatically to that class of objects which de- 
mand the application of the maxim, ‘salua populi 
auprema lec; and they are to be attained and provided 
for by such appropriate means as the Legislative disere- 
tion may devise.” 


Beer Co. va. Maasachuaetta, 97 US. 33. 


+ The powers reserved to the several States will ex 
tend to all the objects which, in the ordinary course of 
affairs. coneern the lives, liberties, and properties of the 


£ 


peuple, and the internal onder: improvement, and pros- 
perity of the State.” 


New York v. Miln, sia etera, 130. 


The power to punish for conspiracies, riots, marder, 
assaults, arson, robbery, and theft, and such other crim- 
inal violation of individual rights as tend to disturb the 
good order and peace of a State ‘falls within this reserved 
power which the States hav¢ always exercised, and 
which they unquestionably may legitimately exercise in 
the regulation of their internal; police. A right in Con- 
gress to legislate upon such subjects for the protection 
of citizens of the several States, will not be asserted, and 
if it can be successfully claimed that Congress may so 
legislate for the protection of alien residents, the author 
ity for such a claim will not be found in any direct 
grant of power contained in thie Conatitation, but must 
be sought in some flexible rule to be asserted as an in- 
cident of the treaty making power; in other words, in 
the grant of power to the Federal (zovernment which 
specifies the subjects upon which Congress may legis- 
late, no distinction is made befWween instances in which 
citizens violate the rights of aliens, and instances in 
which they violate the rights off citizens, upon which it 
may be said that in the former muse there is an extension 
of legislative power over and beyond that which may be 
exercised in the latter case. The subjects upon which 
Congress may legislate are cleafly specified and enumer- 
ated in the Constitution; npor those subjects it may 
legislate generally without referpnee to the nature of the 
persons whose rights are to be protected; upon other 
subjects it may not legislate at all. If, therefore, Con- 
gress may not legislate against ‘conspiracies to prevent 


persons from the exereise of lawful ocenpations, or to 


? 


Oe 


prevent them from exercising any right secured to them 
by the laws of the State, made equal by the prohibitory 
clause of the Fourteenth A:aendment, the nature of the 
person, as being a citizen or an alien, cannot extend to 
that body a power not conferred by the Constitution; if 
it may so legislate, the nature of the person whose 
rights may be violated cannot limit the legislative pow- 
er of that body. The power of Congress must neces- 
sarily come from the Constitution, and that power can 
neither be limited nor extended by the treaty making 
power, nor by any other body deriving its authority from 
the same instrument. | 


It is asserted, however, that the authority here claimed 
on the part of the Federal Government. to deal with the 
subject of conspiracies against the rights of Chinese 
aliens, is derived from the treaty with China, and from 
Articles I] and VI of the Constitution of the United 
States. An examination, however, of the treaty and of 
these articles of the Constitution, and a consideration of 


the reault which would be produced by such a construe- 


tion, will serve to demonstrate the fallacy of that argu- 
ment. 
By the fifth article of the treaty with China, 


«The United States and the wee cordially recognize 


the inherent and inalienable right of man to change his 
home and allegiance, and also the mutual advantage of 
the free migration and emigration of their citizens and 
subjects, respectively, from the one country to the other 
for the purposes of curiosity, of trade, or as permanent 
residents.” | : 


That treaty also secures to Chinese residents all the 
rights, privileges, immunities and exemptions enjoyed 


by the citizens and subjects of the most favored nation. 
The amended, Treaty of 1880 provides that Chinese 
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laborers, who are now in the Unjted States, shall be al- . 

: ¢ - 
lowed to go and come of their own free will and aceord. 
Section 3 of the latter treaty provides: 

« If Chinese laborers, or Chipese of any other class, 
now either permanently or temporarily residing in the 
territory of the United States, meet with ill treatment 
at the hands of any other persans, the Government of 
the United States will exert all igs power to devise meas- 
ures fer their protection, and to secure to them the same 
rights, privileges, immunities apd exemptions as may 
he enjoyed by the citizens or subjects of the most fav- 
ored nation, and to which they are entitled by treaty.” 


2? Ntate, S27. ’ 


It will certainly not be claimed, that by this treaty 
with the Chinese Government, it was intended to change 
the nature and form of the American Government for 
the purposes and to the extent,of affording protection 
to Chinese residents; nor that it was intended by the 
article of the treaty above quoted to imply that the 
Federal Government, by direct legislative action, in- 
tended tu assume jurisdiction of every act vf ill treat- 
ment to a Chinese resident which might be perpetrated 
by any person within the lists of the States. A 
literal construction, however, of that article of the 
treaty, accompanied with a contession of the power in 
the Government of the United: States, wonld make it 
the duty of that Government, ander its solemn treaty 
obligations, to provide for the punishment of every per- 
son who might assail a Chinése resident, disturb his 
peace, or deprive him of his property, in any manner or 
form whatsoever; for such an:act would certainly be 
one of ill treatment. If the existence of treaty obliga- 
tions can, under any circumstances, be said to operate 
to extend the legislative powers of Congress, or the 


? 


aac ene 


C= | 


jurisdiction of the Federal Courts, then the existence 


of this clanse in the treaty, bringing the subject-matter 


within the powers of the Government of the United 
States, would unquestionably make it the duty of that 
(government to devise a system of municipal law, suffi- 
cient in its scope, to protect Chinese residents against 
all “ill treatment at the hands of any other persons,” 
whether citizens or aliens. It was not within the power 
of the President and Senate to thus obligate the Gov- 
ernment of the United States, and such a result was 
certainly not intended and understood by the contract- 
ing governments. 


In the construction of this stipulation in the treaty, 
care should be taken that the respective powers of the 
Federal and State Governments are not lost sight of. 
and the stipulation that “the Government of the United 
States will exert all its power to devise measures for 
their protection” should be read and construed in con- 
nection with the limited powers granted to that Gov- 
ernment by the Constitution. It certainly cannot be 
claimed that by the stipulations of the treaty, the United 
States intended to agree that it would exercise ite 
sovereignty in the passage of laws and the creation of 
Conrts for the special purpose of protecting Chinese 
residents against acts, the punishment of which is gen. 
erally provided for by State laws, enforced in State 
tribunals, and executed by State officers, such as 
assault, mayhem, conspiracy, marder and larceny; on 
the contrary it was intended by that Government, by 
its corrective power, vested in it by the Fourteenth 
Amendment and other provisions of the Constitution, 
to compel the States, in the protection of Chinese resi- 
dents, to pass and maintain an equal ayatem of laws and 
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to enforce them equally and justly. [t was not intended 
by that treaty to ereate the possibility of two systems 
of municipal law, the one passed by Congress and en- 
foreed in the Federal Courts attd applicable to Chinese 
alone; the other passed by the Legislatares of the States, 
enforeible in the State Coarts and applicable to citizens 
as well as aliens. It could not have been the intention 
of the treaty making power, or the understanding of the 
Chinese Government, that by the treaty any considerable 
portion of the domain of State legislation should be 
covered by Congressional power which had not existed 
before that treaty was entered into; nor could it have 
been intended, by that treaty, to vest in the States and 
the Grovernment a dual jurisdiction, so far as Chinese 
subjects are concerned, which was to be exereised by 
beth governments, while but a single jurisdiction, exer- 
eised by the States al Me, shi rala evntinue to exist 
for the protection of the rights of citizens and other 


residents. 


[If the power of Congressivnal legislation may thas be 
extended by the President and the Senate, in the exeeu- 
tion of treaties, over subjects not enumerated in the 
grant of power to the Federal Government, no reason 
ean be urged why the treaties of this Government may 
not be so extended in their stipulations as to embrace 
every subject of ordinary municipal legislation whieh 
has hitherte been conceded to the States. If the powers 
of Congress thus to legislate with a view to the protee- 
tion of the treaty rights of aliens may be extended in 
this manner, there is certainly nothing to be foand in 
the Constitution which limits the treaty making power 
in this respect. The power to make treaties is con- 
ferred in general terms apon the President by Article 
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Il of the Constitution, and that power is only limited 
to the making of treaties “by and with the advice and 
consent of the Senate.” 


It must be conceded that, in the absence of treaty 
stipulations, conspiracy formed and executed by two or 
more persons against some other person, would not be a 
subject falling within the legislative power of Congress. 
If, therefore, the President, by and with the advice and 
consent of the Senate, may so stipulate as to deprive the 
States of the exclusive power to legislate npon the 
subject of conspiracies against individual rights, why is 
it not equally competent for the same power, by its 
stipulations with foreign governments, to deprive the 
States of the exclusive right to #6 legislate concerning 
the rights of alien residents as to protect the public 
health, morals, peace, and order of the States¢ Why, 
in other words, may not the same power, as in the case 
of the treaty with China, make its stipulations so broad 
as to cover every species of offense which may be perpe- 
trated by the citizens of this Government against alien 
residents? If such may be done, if the powers of Con. 
gress may thus be extended, it no longer remains true 
that the Government of the United States is so con. 
structed as that certain subjects of legislation are exela- 
sively within the limits of State regulation, for, conced. 
ing such to be true, every subject of State legislation 
may, at the option of the Federal Government and with. 
out the consent of the States, be brought within the 
limits of Congressional power in so faras the same eon. 
cerns the rights and interests of alien residents. 

In the very nature of things, it must be held that ne 


department of the general Government can stipulate 
away the legislative control which the States possess 
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ity of protection, and any law failing in this principle of 
equality is subjected to the supervisory and correétive 
power given to the Federal Government by the Four- 
teenth Article of Amendment, and by virtue of that 
amendment must be held nugatory and void. The pro- 
tection thus extended to the Chinese resident, according 
to the theory of our Constitution, must be held to be 
ample, becanse it is all the protection which is extended 
to American citizens. In theory, at least, all protection 
is extended to an American citizen which is consistent 
with the nature of our Government, and that which is 
sufficient to protect one of our own subjects ought to 
satisfy an alien. [t certainly cannot be true that the 
Chinese Government will demand from us, in the pro- 
tection of its subjects residing here, » material varianee 
from our ordinary methods of administering justice to 
our own subjeets, or a change in the distribution of the 
powers of government which will materially interfere 
with the exereise by the States of such powers as have 
hitherto been coneeded to them. 

In the ease of New Orleans v. Armaa et al., 9 Petera, 
238, this Court said: 

“The inhabitants of Louisiana enjoy all the advantages 
of American citizens, in common with their brethren in 
their sister States, when their titles are decided by the 
tribunals of the State.” 

So in this case, the Chinese. subjects residing in this 
country enjoy all the rights of citizens and other aliens, 
and those rights are protected in the tribunals and by 
the laws which protect and enforce the rights of citizens, 
and by none others. 

Any doctrine other than that here advocated must 
necessarily result in an inequality of protection as he- 


tween citizens and aliens. and hence must prodnee a Viola- 
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tion of the spirit of the Fourteenth Article of Amend- 
ment. No doubt can be entertained but that it was the 
purpose of the Fourteenth Amendment to introduce as a 
fundamental principle, which should control the policy 
of the whole system of our laws, both State and 
National, that equality of protection which is forbidden 
to be violated by the States; and while that amendment 
is prohibitory to the States alone, its principles must be 
taken as constituting the basis of all legislation, and ob. 
ligatory upon all the departments of the general as well 
as the State Government. The general Government 
would certainly refuse to violate such a principle which, 
by its Constitution, it enjoins upon the States. 

If the doctrine contended for by the other side can be 
successfully maintained, it must result that, if citizens 
conspire to deprive a Chinese alien of the right to par- 
sue a particular occupation, ‘hey may be prosecnted at 
the will of the Chinese resident in the State or Federal 
Courts: while it will not be contended that if Chinese 
residents conspire to prevent a citizen from pursuing a. 
particniar occupation they could be prosecuted in any 
Court other than those of the States. Thia would not bean 
equality of protection within the meaning of the Four- 
teenth Article of Amendment. It has heen suggested, 
however, that this same difficulty exists in matters of a 
civil nature arising between citizens and aliens, but a 
moment’s reflection will suffice to show that such is pot 
the case. In matters of a civil nature jurisdiction ex. 
ists in the Federal Courts because « party is an alien, 
and there is a matuality of rights; either party to the 
controversy, whether he be the citizen or the alien, may 
prosecute the action in those Courts. 


Inthe case under consideration that mutuality does 


rn ae 


CDE le Rs REIT etl chia eee 
ge age qeeper apogee e—weee, aes 

’ “ - 7 
i 


OLE ENON CTS AAO AEN vere anit 
st soi Mie taeeniah> benched SemainianaNimmeapedens be seunintayre on gehen sla . —— 
4 se. S a _. 
ipa re 
yams | whe 


[ 26 | 
not exist; if the defendant’s position is sustained, the 
rights of a Chinese resident receive protection against 
criminal violations by the laws of Congress and of the 
States, and by prosecution in the State or Federal Courts 
at his option, while the same rights in an American 
citizen receive protection against similar violations, 
even though they be perpetrated by Chinese residents, 
only by the laws of the States, and by prosecntions in 
the State Courts. No argument would seem necessary 
to establish that such a state of things was never con- 
templated by the Constitution, and that, if Congress has 
the power to provide against conspiracies framed and 
executed against the rights of aliens, it has the same 
power over the same subject-matter for the protection 
of the rights of citizens secured to them by the Federal 

onstitution. 

it is argued, however, that the power uf Congress to 
protect persons residing in this country under the se- 
curity afforded by the treaty with China, is conferred by 
the last subdivision of Section 8, Article I, of the Con- 
stitution of the United States. That section provides 
that the Congress shall have power “to make all laws 
which shall be necessary and proper for carrying into 
execution the foregoing powers, and all other powers 
vested by this Constitution in the Government of the 
United States, or in any department or officer thereof.” 


This general clause of the Constitution, it is said by 
Mr. Story: 


“Neither enlarges any power specitically granted, nor 
is ita grant of any new power to Congress; but it 
is merely a declaration for the removal of all uncertainty 
that the means of carrying intu execution those other- 
wise granted are included in the grant.” 


Story on the Conatitution, Vol. 11, See. 1243. 
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Nor is any force added to the argument by the sevond 
subdivision of Article VI of the Constitution which 
provides: 

« This Constitution, and the laws of the United States 
which shall be made in pursuance thereof, and all treaties 
made, or which shall be made, under the authority of 
the United States, shall be the —- law of the land; 
and the judges in every State s vall be bound thereby, 
anything in the Constitution and laws of any State to 
the contrary notwithstanding.” 

An Act of Congress to become a law of the United 
States must be made in pursuance of the Constitution; 
and « treaty, to become a part of the supreme law, must 
be in subordination to the Constitution, and ita stipula- 
lations must be authorized by that instrument. 


While it is true, in a general sense, that the rights of 
Chinese to that equal protection of the law, which is 
afforded by the Fourteenth Amendment to all persons 
arise primarily out of the treaty obligations of the Govern- 
ment, it is equally true that the rights of all other persons, 
including citizens, arise primarily in the Constitution, 
which, like the treaty, ia part of the supreme law of the 
land. If, therefore, Congress, in the execution of the 
power conferred upon it, may provide for the punish. 
nent of unofficial and individual violations by citizens 
of this right to an equality of protection, because it is 
secured by treaties, made under the authority of the 
Constitution, it must be equally trae that Congress many 
also provide fur the punishment of like violations of the 
same right secured to citizens by the Constitution. The 
Constitution is, in every sense, the supreme law of the 
land. and a violation of a right secured by it, calls as 
loudly for the exercise of the powers of the general 
Government as any violation which could be made, by 
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BRIEF FOR RESPONDENT. 
% STATEMENT OF THE Case. 


The petitioner is in the custody of the U nited States 
Marshal for the District of California, under a war- 
rant issued by a United States Commissioner, upon a 


2 STATEMENT OF THE CASE. 
complaint charging him, Thomas Baldwin, and a num- 
ber of other persons therein named, with a conspiracy 
to deprive certain Chinese residents of the towh of 
Nicolaus, in the County of Sutter, State of California, 
who are not citizens of the United States, of their 
right to reside and pursue their lawful avocations in 
said town. Aforesaid complaint further charges that 
said Thomas Baldwin and his associates, having so 
conspired, and with the intent to drive these Chinese 
aliens from the County of Sutter, entered upon their 
homes, seized them forcibly, placed them on board 
a barge in Feather river, and expelled them from said 
county. Said complaint further charges that the pith 
and point of this conspiracy was to drive and expel 
these Chinese aliens from the County of Sutter, and 
deprive them of their right of residence which they 
had then acquired in the Town of Nicolaus, and de- 
prive them of their right to there labor and to there 
earn a livelihood, and finally, to deprive them of all 
the rights guaranteed to them under the treaty be- 
tween the United States and the Emperor of China, 
and thus deteat the operation of said treaty. 


Thomas Baldwin sued out a writ of Aabeas corpus 
from the Circuit Court of the United States for the 
District of California, claiming that the complaint 
charged no offense cognizable under the laws of the 
United States; and alter argument upon said writ, 
the Circuit Judge, Mr. Justice Sawyer, dismissed the 
writ and remanded the petitioner to the custody of the 
Marshal, but Mr. Justice Sabin, the District Judge, 
who heard the argument upon the return of said writ 
with the Circuit Judge, dissented from the views of 


tatiana 
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the Circuit Judge, and thereupon there was a certifi- 
cate of opposition of opinion between the said two 
Judges upon the following questions, namely: 


1. Whether the acts alleged in said petition and 
writ, for which the petitioner is held in custody, con- 
stitute an offense within the meainng of the provisions 
of Section 5519 of the Revised Statutes of the United 
States, supposiny said section to be constitutional and 
valid, so far as it embraces the Chinese subjects = re- 
siding in the United States and State of California, 
ag:.inst whom the conspiracy is alleged to have been 
formed ? (Record, folio 37). — 


2. Whether said section is constitutional and valid, 
so far as it embraces a conspiracy against subjects of 
the Chinese Empire residing in the United States and 
State of California, to deprive them of rights, im- 
munities or privileges granted to them under and in 
pursuance of the several treaties between the United 
States and the Emperor of China? (Record, folio 37). 


3. Whether, in view of the provisions of the Con. 
stitution of the United States, making the Constitution 
and laws and treaties made in pursuance thereof, the 
supreme law of the land; the provision empowering 
the President, with the advice and consent of the 
Senate. to make treaties, and the provision autho- 
riziny Congress to pass all laws necessary and proper 
for carrving into effect the foregoing powers, and all 
other powers vested by the constitution in the Gov- 
ernment of the United States, or in any department 
or officer thereof; and in view of the provisions of the 
several treatics between the United States and the 


4 STATEMENT OF THE CASE. 


Emperor of China, securing certain rights to Chinese 
subjects residing in the United States; the provisions 
of said Section 5519, so far as they embrace such 
Chinese subjects, making it an offense to conspire, di- 
rectly or indirectly, to deprive such Chinese residents 
of the United States and of the State of California of 
any of the rights, immunities and privileges secured 
to them by virtue of said treaties and Constitution is 
constitutional and valid? (Record, folios 38, 39). 
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4. Whether the conspiracy of two or more persons 
in the State of California, for the purpose of depriving 
Chinese residents, lawfully residing in California, in 
pursuance of the provisions of the several treaties be- 
tween the United States and the Emperor of China, 
of the right to live and pursue their lawful vocations 
at the town of Nicolaus, in said State, and in pursu- 
ance of such conspiracy, actually forcibly expelling Bs 
such Chinese from said town, in the manner shown by 
the record is: 1. A violation of and an offense with- 
in the meaning of Section 5519 of the Revised Stat- 
utes of the United States. 2. Whether said section, 
so far as it applies to said state of facts and such Chi- 
nese residents and makes the acts stated an offense | 
ayainst the United States, is constitutional and valid? 

(Record, folios 39, 40). | 


5. Whether Section 5519, so far as it embraces the | 
prohibited acts performed ayainst Chinese subjects, 
lawfully residing within the United Stated and State t 
of California, in pursuance of the provisions of the va- 
rious treaties between the United States and China ts 
constitutional and valid? (Record, folio 40). 


STATEMENT OF THE CASE. 5 


6. Whether the Acts set out and described in the 
record constitute an offense, within the meaning of 
Section 5519 of the Revised Statutes of the United 
States, and if so, whether said section is constitutional 
and valid as to such offense ? (Record, folio 40.) 


7. Where two or more persons, with or without 
disguise, go upon the premises of Chinese subjects, 
lawfully residing in the State of California, with in- 
tent to prevent and hinder their free exercise or en- 
joyment of any right secured to them by the several 
treaties between the United States and the Emperor 
of China, and in pursuance of such conspiracy, forcibly 
prevent their exercise and enjoyment of such rights, 
and expel such Chinese subjects from the town in 
which they reside. 


Whether, (1) Such acts so performed constitute 
an offense within the meaning of the provisions of 
Section 5508 of the Revised Statutes of the United 
Ssates ? and 

(2) If so, whether the provisions of said Section, 
so making said acts an offense, are constitutional and 
valid ? 

(3) Whether such acts so performed constitute an 
offense within the meaniny of that clause of Section 
5336 of the Revised Statutes of the United States, 
which makes it an offense for two or more persons in 
any State to conspire, “ by force, to prevent, hinder or 
“ delay the execution of any law of the United States,” 
or within the meaning of any other clause of said sec- 
tion ? and 
(4) Whether said section, so far as applicable to 
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the facts stated, is a constitutional and valid law of the 
United States? (Record, folios 41, 42.) 

8. Whether said acts, set out in said record, con- 
Stitute an offense within the meaning of said Section 
5336? or within the meaning of said Section 5508? 
(Record, tolio 42). : 

9. Whether the acts set out in said petition, writ 
and return, and appearing in said record, constitute an 
offense against the United States, under any constitu- 
tional and valid law of the United States? (Record 
folio 42). 


Rights of Chinese Aliens under the Treaties 
between the United States and the Emperor of 
China. 


The States have surrendered the treaty-making 
power to the general government, and vested it in the 
President and Senate; and when duly exercised by the 
President and Senate, the treaty resulting ts the su- 
preme law of the land, to which, not only State laws, 
but State Constitutions, are, in express terms, subor- 
dinated. 

It is the declared will of the people of the United 
States, that every treaty made by the authority of the 
United States shall be superior to the Constitution 
and laws of any individual state, and their will alone 
is to decide. 


Ware, Adm r of Fones vs. Hylton, 3 Dallas, 237. 


“ It is the declared duty of the State Judges to de- 
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“ termine any constitution, or laws of any State, con- 
“ trary to that treaty (or any other) made under the 
“ authority of the United States, null and void. Na- 
“tional or Federal Judges are bound by duty and oath 
“to the same conduct.” 


In Chirac vs. Chirac, 2 Wheat., 259, it was held by 
this Court, that a treaty with France gave to the citi- 
zens of that country the right to purchase and hold 
Jand in the United States, and that it removed the in- 
capacity of alienage and placed the parties in precisely 
the same situation as if they tiad been citizens of this 
country. 

The same doctrine was reaffirmed, touching this 
treaty, in Carneal vs. Banks, to Wheat., 189; and 
with respect tothe British treaty of 1794, in //ughes 
vs. Edwards, 9 Wheat., 489. 


A treaty stipulation may be effectual to protect the 
land of an alien from forfeiture by escheat under the 


laws of a State. Orr vs. Hodgson, 4 Wheat., 453. 


Flauenstein vs. Lynham, 100 U.S., 488. “It re- 
‘** mains to consider the effect of the treaty thus con- 
“strued upon the rights of the parties. hat the 
‘laws of the State, irrespective of the treaty, would 
‘put the fund into her coffers, is no objection to the 
‘ripht or the remedy claimed by the plaintiffs in 
“error, ‘The efficacy of the treaty is declared and 
“ guaranteed by the Constitution of the United States,” 


And in the same case, 100 U. S., 490; this Court 
say: “It must always be borne in mind that the consti- 
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a tution, laws, and treaties of the United States are as 
“much a part of the law of every State as its own 
“local laws and constitution. This is a fundamental 
'“* principle in our system of complex national polity. 
| “ See; also, Shanks vs. Dupont, 3 Pet., 242; Foster & 
'“ Elam vs. Neilson, 2 Id.,.253; The Cherokee Tobacco, 
'“ tt Wall. 616; Mr. Pinkney’s Speech, 3 Elliott's 
'“ Constitutional Debates, 231; Zhe People, etc., vs. 
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“ Gerke CG Clark, 5 Cal., 381. We have no doubt 
“that this treaty is within the treaty making power 
‘conferred by the Constitution. And it is our duty 
“to give it full effect.” 


Our treaty relations with China extend over a 
period of more than forty years. 
On July 3, 1844,a “treaty of peace, amity and 


' commerce ” was negotiated by Caleb Cushing, on be- 


half of the United States. (Public Treaties, p. 116). 


By it, the citizens of this country were granted the 
right “ to frequent ” and “ reside with their families, and 
trade” at the five ports of Kwang-chow, Amoy, Fu- 
chow, Ningpo, and Shanghai. 


On June 18, 1858, William B. Read negotiated 
another treaty, in which the government of China 
agreed to defend the citizens of the United States in 
China, “from all insult or injury of any kind.” (Pxé- 
lic Treaties, p. 129, 131). 


To this there was a supplement, on November 8th 
of the same year. 


On July 28, 1868, a treaty was negotiated by Wil- 
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liam H. Seward, containing sundry articles in addition 
to the last one. 


By article V. of this treaty, “The United States of 
‘“ America and the Emperor of China cordially recog- 
“nize the inherent and inalienable right of man to 
“change his home and allegiance, and also the mutual 
‘‘ advantage of the free migration and emigration of 
‘‘ their citizens and subjects respectively from the one 
“country to the other, for purposes of curiosity, of 
“ trade, or as fermanent residents.” 

The high contracting parties, therefore, join in 
reprobating any other than an entirely voluntary emi- 
gration for these purposes. 


Article VI provides: “ Citizens of the United 
“ States visiting or residing in China shall enjoy the 
‘“ same privileges, immunities or exemptions in respect 
‘‘ to travel or residence as may there be enjoyed by 
‘ the citizens or subjects of the most favored nation; 
“ and reciprocally, Chinese subjects visiting or residiny 
‘‘in the United States shall enjoy the same privileges, 
‘and immunities and exemptions in respect to travel or 
“ residence as may there be enjoyed by the citizens or 
** subjects of the most favored nation.” (Public Treaties, 


p. 148). 


On November 17, 1880, another treaty concerning 
‘“ immigration ” was negotiated. (22 U. S. Stat, 826). 


Article I of this treaty gave the United States the 
right to “ regulate, limit or suspend “ but not to “ ab- 
solutely prohibit,” the coming toor residence of Chi- 
nese laborers in the United States, whenever it was 
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thoaght that their residence here was contrary to “ the 
interests of the country,” or endangered ‘‘the good 
order ” thereof. 


Article II provided, that Chinese and Chinese la- 
borers then in the United States “ shall be allowed to 
‘go and come of their own free will and accord, and 
* shall be accorded all the rights, privileges, immuni- 
‘“ ties and exemptions, which are accorded to the citi- 
‘‘ zens and subjects of the most favored nation.” (22 


U. S. Statutes, p. 827). 


Under the concession contained in this treaty, Con- 
gress passed the Restriction Act of May 6, 1882, 
(22 U. S. Stat., 58), suspending the coming of Chi- 
nese Jaborers to this country, for the term of ten years 
from the expiration of ninety days after the date 
thereof. 

The significance of the stipulation in the foregoing 
treaties with China, to the effect that the Chinese in 
this country shall be entitled to all the privileges and 
immunities that are “ accorded to the citizens and 
subjects of the most favored nation ” will be better 
understood by a reference to our treaty stipulations 
with Great Britain on that subject. 


By Article I of the treaty of ‘commerce ” with that 
country, of July 3, 1815 (Public Treaties, ~. 293); 
renewed and continued in force by article 4 of the 
treaty of October 20, 1818; and further indefinitely 
continued by Article 1 of the treaty of August 6, 
1827, itis provided: ‘* The inhabitants of the two 
‘ countries, respectively, shall have liberty freely and 
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“securely to come with their ships and cargoes to all 
‘ such places, ports and rivers, in the territories afore- 
“said” (of the United States and Great Britain in 
Europe), ‘ to whicn other foreigners are permitted to 
‘‘ come, to enter into the same, and to remain and re- 
“ side in any parts of the said territories respectively.” 
(Public Treaties, 293). 


From this brief statement of the treaties bearing on 
the subject, it will be observed that any attempt to 
compel or constrain any Chinese resident of this 
country to remove from or to any particular place, or 
to refrain from following any lawful occupation, cr 
doiny any lawful work that he may find to do, is not 
only morally wrony, but contrary to the law of the 
land. 


The words “ privileges and immunities ” used in 
the constitution in relation to rights of citizens of the 
different States, have been fully considered by the 
Supreme Court of the United States, and generally 
defined; and there can be no doubt that the defini- 
tions given are equally applicable to the same words 
as used in the treaty with China. 


Corfield vs. Coryell, 4 \Nash. Cir. Ct., 380, 381. 
“ The inquiry is, what are the privileges and immuni- 
“ ties of citizens in the several States? We feel no 
‘ hesitation in confining these expressions to those 
“ privileges and immunities which are, in their nature, 
* fundamental, which belong, of right, to the citizens 
“of all free yovernments; and which have, at all 
“ times, been enjoyed by the citizens of the several 
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“ States which compose this union, from the time of 
‘their becoming free, independent and sovereign. 
“ What these fundamental principles are, it would, per- 
“ haps, be more tedious than difficult to enumerate. 
“ They may, however, be all comprehended under the 
“ following general heads: protection by the govern- 
“ment; the enjoyment of life and liberty, with the 
‘ right to acquire and possess property of every kind, 
“ and to pursue and obtain happiness and safety; sub- 
“ject, nevertheless, to such restraints as the govern- 
* ment may justly prescribe for the general good of 
“the whole. The right of a citizen of one State to 
‘“ pass through, or to reside in any other State, for 
‘purposes of trade, agriculture, professional pursuits, 
‘or otherwise; to claim the benefit of the writ of 
“ habeas corpus; to institute and maintain actions of 
“any kind in the Courts of the State; to take, hold 
‘and dispose of property, either real or personal ; and 
‘an exemption from higher taxes or impositions than 
“ are paid by the other citizens of the State, may be 
‘mentioned as some of the particular privileges and 
‘immunities of citizens, which are clearly embraced 
“by the general description of privileges deemed 
“to be fundamental; to which may be added the 
“elective franchise as regulated and established by 
“ the laws or constitution of the State in which it is to 
“ be exercised.” 


These doctrines thus enunciated by Mr. Justice 
Washington, were approved by this Court in Ward 
vs. Maryland, 12 Wall., 430; also, in Slaughter House 
Cases, 16 Wall.. 76. 
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See also: | 
Fflolden vs. Foy, 17 Wall. 242, 243. 
U. S. vs. 437 Gallons Whisky, 93 U. S.. 196, 
198. 


The rights of Chinese aliens under the treaties be- 
tween the United States and the Emperor of China, 
are elaborately discussed and upheld, both by reason 
and authority in the opinions of Mr. Justice Sawyer 
and Mr. Justice Hoffman in Parrott's Chinese Case, 
6 Sawyer, 351 to 389. 


The provisions of the Revised Statutes of the 
United States which apply to this case. 


We submit that there are three sections of the Re- 
vised Statutes of the United States, under each of 
which the offense charged in the complaint may be 
brought. These Sections are: 5508, 5519, and 5336. 
The complaint is manifestly based upon Section 5519. 
but we submit that its alleyations satisfy the pro- 
visions both of Section 5508 and Section 5336. 


Revised Statutes of the United States, See. 5508: 
‘ If two or more persons conspire to injure, oppress, 
‘ threaten or intimidate any citizen in the free exer- 
‘cise or enjoyment of any right or privilege secured 
“to him by the Constitution or laws of the United 
“ States, or because of his having so exercised the 
“same; or if twoor more persons go in disguise on 
the highway, or on the premises of another, with 
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intent to prevent or hinder the free exercise or en- 
joyment of any right or privilege so secured, they 
shall be fined not more than five thousand dollars, 
and imprisoned not more than ten years; and shall, 
moreover, be thereafter ineligible to any office, or 
place of honor, profit, or trust created by the Constt- 
tution or laws of the United States.” 


Revised Statutes of the United States, Sec. 5519: 

“If two or more persons in any state or territory con- 
spire, or go in disguise on the highway or on the 
premises of another, for the purpose of depriving, 
either directly or indirectly, any person or class of 
persons of the equal protection of the laws, or of 
equal privileges and immunities under the laws; or 
for the purpose of preventing or hindering the con- 
stituted authorities of any State or Territory from 
giviny or securing to all persons within such State or 
Territory the equal protection of the laws; each of 
such persons shall be punished by a fine of not less 
than five hundred nor more than five thousand dol- 
lars, or by imprisonment with or without hard labor, 
not less than six months nor more than six years, or 
by both such fine and imprisonment.” 


Revised Statutes of the United States, Sec. 5336. 
Iftwo or more persons in any State or Territory, 
conspire to overthrow, put down, or to destroy by 
force the government of the United States, or to 
levy war against them, or to oppose by force the 
authority thereof; or by force to prevent, hinder, 
or delay the execution of any law of the United 
States; or by force to seize, take, or possess any 
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‘‘ property of the United States contrary to the au- 
‘“ thority thereof; each of them shall be punished by a 
“ fine of not less than five hundred dollars, and not more 
“ than five thousand dollars ; or by imprisonment, with 
“or without hard labor, for a period not less than six 
“ months, nor more than six years, or by both such fine 
‘and imprisonment.” 


The complaint in this case satishes the following 
portion of aforesaid section 5508: “ If two or more 
‘“ persons conspire to injure, éppress, threaten or in- 
“ timidate any citizen in the free exercise or enjoyment 
* of any right or privilege secured to him by the Con- 
‘* stitution or laws of the United States, or because of 
“ his having so exercised the same, or if two or more 
“persons go * * * onthe premises of another, 
“ with intent to prevent or hinder his free exercise or 
“ enjoyment of any right or privilege so secured, they 


© shall be fined,” etc. 


The complaint does not follow the language of the 
Statute by charging that Thomas Baldwin and his co- 
conspirators went on the premises of the Chinese 
aliens in question, but it uses language which sub- 
stantially involves that charye, for it alleges: “ That 
“ the crime of conspiracy was committed by more than 
“ two persons, who conspired together for the purpose 
“ of depriving a class of persons then being subjects of 
“ the Emperor of China, to-wit, Chinese aliens, belony- 
“ ing to said class, of the equal protection of the laws, 
‘and of equal privileges and immunities under the 
“ laws, that is to say : ‘ That heretofore, to-wit, on or 
‘about the 17th day of February, a. p., 1886, within 


16 PROVISIONS OF THE REVISED STATUTES. 


“ the jurisdiction of the United States aforesaid, and 
“of this Honorable Court, to-wit, at the town of Ni- 
“ colaus, in the County of Sutter, in the State of Cali- iN 
“fornia, Charles Wessing, Edward Wessing, H. Wes- | 
“sing, Thomas Thornton, Alfred Wagner, Mathew 
‘“ Mutchler, David Redfield, Daniel McCarty, George 
* Scott, Charles Engasser, Frank Valley,and one Elliot, | 
“whose christian name is unknown to affiant and | 
“ Thomas Baldwin, Bird Wilson, William Hays and | 
“one McElroy, whose christian name is unknown, | 
“ and divers other persons, to said affiant unknown, 
“ did conspire together for the purpose of depriving 
“ the following persons, to-wit: Sing Lee, John Lee, 
“ Hee Look, Lun Mow, Ching Hung, Chun Gong, 
“Lee Yung, Gim Nun, Len Woon, Lum Gunng, 
‘“ Luey Luey, You Mouy, Fung Fat, Yuck Yow, Hen 
* Ain, and Fuey Hang, belonying to said class of Chi- 
‘“ nese aliens, being then and there subjects of the 
“ Emperor of China, of the equal protection of the laws, ) 
“and of equal privileges and immunities under the | 
‘ laws, for that said last named persons, so belonging 
i ‘to the class of Chinese aliens, did then and there 
| “ reside at the town of Nicolaus, in said County of | 
‘ Sutter, in said State of California, and were engaged 
“ in legitimate business and labor to earn a living, as i 
‘ they had a right to do; and they at that time had 
‘a right to reside at said town of Nicolaus, in said 
‘County of Sutter, in said State of California, and 
. ‘engage in legitimate business and labor to earn a 
i “ living, under and by virtue of the treaties existing, 
| ‘and which did then exist, between the Government 
“of the United States and the Emperor of China, 
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“ and the Constitution and laws of the United States; 
“but nevertheless, while said last named persons 
“ were then and there so residing and pursuing their 
legitimate business and labor, for the purpose afore- 
“said, said conspirators, to-wit: Charles Wessing, 
“ Edward Wessiny, H. Wessing, Thomas Thornton, 
“ Alfred Wagner, Mathew Mutchler, David Redfield, 
* Daniel McCarty, George Scott, Charles Engasser, 
“ Frank Valley, and one Elliot, whose christian name 
“is unknown to affiant, and ihomas Baldwin, Bird 
* Wilson, William Hays, aud one McElroy, whose 
“ christian name is unknown, and divers other persons 
“to said afhant unknown, did then and _ there, hav- 
‘ing conspired together for purpose unlawfully, and 
“with force and arms, violently and with intimida- 
“tion, drive and expel said persons, hereinbefore 
‘ named, belonging to said class of Chinese and be- 
“ing subjects of the Emperor, from their residence at 
‘‘ said town of Nicolaus, in said county of Sutter, and 
“ State of Califormia, and did then and there deprive 
“them, said Chinese aliens, who were then subjects 
“of the Emperor of China, of the privilege of con- 
“ ducting their legitimate business and of the privi- 
“lege of laboring to earn a living, and without any 
“legal process, the defendants placed said Chinese 
“ aliens, the subjects of the Emperor of China, under 
“ unlawful restraint and arrest, and so detained them 
“ for several hours, and then and there by force and 
“arms, and with violence and intimidation, placed 
“them, said Chinese aliens, the subjects of the Em- 
“ peror of China, upon a steamboat barge, then plying 
on the Feather river, and drove them from their res- 
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“ idence and labor, and from said county, whereby said 
“ defendants, said conspirators, deprived said Chinese 
“ aliens, the subjeets of the Emperor of China, of the 
‘‘ equal protection of the laws, and of equal privileges 
“and immunities under the laws, contrary to the 
“ form of the Statutes of the United States of America 
“in such cases made and provided, and against the 
“ peace and dignity of the United States.” (Record, 
folios 22 to 26.) 


This Section, 5508, has been pronounced constitu- 
tional by this Court in ex parte Yarbrough, 11o U. S. 
651; U. S. vs. Waddell, 112 U. S., 76. 


If this complaint, therefore, satisfies the require- 
ments of said Section 5508, there is an end of ap- 
pellant’s case. 


Seclion 53370: 


As to said Section, 5336, Mr. Justice Deady, in a 
recent charge to the United States Grand Jury, in the 
United States District Court for the District of Ore- 
gon, said: 


‘ Lawless and irresponsible associations of persons 
“ are forming all over the country, claiming the right 
‘to impose their opinions upon others, and to dictate 
“for whom they shall work, whom they shall hire, 
‘from whom they shall buy and to whom they shall 
“ sell, and for what price or compensation. In these 
‘associations the most audacious and unscrupulous 
‘ naturally come to the front, and for the time being 
“control their conduct. Freedom, law and order, are 
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so far subverted, and a tyranny is set up in our 
midst most gross and galling. Nothing like it has 
afflicted the world since the middle ages, when the 
lawless barons and their brutal followers desolated 
Europe with their private wars and predatory raids, 
until the husbandman was driven from his ravaged 
held, and the artizan from his pillaged shop, and 
the fair land became a waste. * * * Lately, 
this spirit has been manifesting itself in Oregon, by 
assaulting, robbing and driving out the helpless 


‘ Chinese, who are engaged among us at lawful labor 


for an honest living. The excuse given for this 
conduct is that the Chinese are takiny the bread out 
of the mouths of their assailants by working 
fur less wages and living cheaper than the latter 
can. In other words, they complain of the tn- 
dustry and economy of the Chinese as being be- 
yond their competition. As we all know, this 
statement must be taken with much allowance. 
True, the Chinaman is industrious and econom- | 
ical, and he has the advantage of being tem- 
perate and faithful to his engagements ; but he de- 
mands and yets better wages here than white- 
men in any other part of the world, and, save in the 
matter of whisky and tobacco, he lives as well and 
is as well clad as the bulk of common laborers any- 
where. * * * The Chinese now in this country 
are here under the sanction of a solemn treaty with 
the United States, and any attempt on the part of 
individuals, acting singly or in numbers, to expel 
them by any threat, menace, violence or ill usage, is 
not only wrong but unlawful. * * * It is com- 
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“ monly known that during the past few weeks, gangs 
‘of masked men have, in the night time entered the 
“houses and camps of peaceful Chinese residents 
“engaged in useful labor at various points in this 
“ vicinity, and by serious intimidation and threats of 
‘personal violence, have compelled them to leave 
“ their homes and work and come to Portland. There 
‘“is no doubt but that this brutal and inhuman con- 
‘duct is a gross violation of the rights guaranteed to 
“these people by the national government through — 
‘ the treaties aforesaid, nor is there any doubt of the 
“ power of Congress to provide for the punishment of 
“any person who injures, annoys, or disturbs any sub- 
“ject of a foreign yovernment, resident in any part 
‘of the United States, contrary to the treaty stipula- 
“tions with such government. The powers of the 
“ national yovernment, though limited in number and 
“ subject, are supreme in their sphere. A treaty with 
‘a foreign power is the supreme law of the land; 
“and Congress may provide a punishment for its in- 
“ fraction or the deprivation of, or injury to a right 
“secured by it, as in the case of an ordinary law. 
“ Without this power, the national government would 
“ be unable to keep faith with other nations. In all 
‘ our external relations the individual States are un- 
“known. The government of the Union, or United 
“ States, stands for all, and in this respect may enforce 
obedience to its authority by the prosecution and 
“ punishment of individuals who act contrary thereto. 


oe 


“ The next question is, has Congress passed any 
“law for the punishment of persons who, contrary to 
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“the treaty stipulations, molest the subjects of for- 
“ eign powers resident in this country. * * * 


“ Section §336 of the Revised Statutes, which is 
“also carved out of Section 2 of the Act of April 
“20, 1871, (17 Statutes, 13) to enforce the Four- 
“teenth Amendment ‘and for other purposes,’ pro- 
“vides that” (here the Judge quotes section 5336, and 
italicizes the following language of that Section): 
“ or by force to prevent, hinder, or delay the execution 
“ of any law of the United States. * cil ke 
“ This Section has nothing te do with the Fourteenth 
“ Amendment, and there is’ no doubt of its consti- 
“ tutionality. It was copied into the Act of 1871, 
“ aforesaid, from the Act of July 31, 1861, (12 Stat- 
“utes, 284), to ‘ define and punish certain conspiracies ' 
“against the United States, of a seditious or treas- 
“onable character. And the only question now is, 
“ does it include the acts or conduct under consider- 
“ation ? Speaking only for this occasion, and reserv- 
“ing my final judgment until | may hear the matter 
“ fully argued, [ think it does. The attempt to drive 
“the Chinese out of the country or to maltreat or 
“ intimidate them with a view of constraining them to 
“ depart is prima facie an attempt to prevent and hin- 
“ der the execution, operation, or fulfillment of a law 
“of the United States, namely, the treaties with 
“China of 1868 and 1880. And a conspiracy or 
“apreement of two or more persons to engage 
“in such conduct, may for that reason be well 
“ characterized as a seditious and treasonable con- 
‘ spiracy against the authority and laws of the United 
“ States. A mere assault, or even robbery, comimitted 
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“ on a Chinaman, without any ulterior purpose, other 
‘‘ than a desire to vex and annoy, or to steal, may not 
“ bea violation of this section .Prima facie, such con- 
“duct is not intended to prevent the execution or 
* operation of the law of the United States giving the 


“ Chinese the right to reside here indefinitely, but iS 
‘when, as I have said, the purpose of the conduct ts tt 
“ to expel the Chinese from the country, either by di- Ag 


‘rect deportation, or such intimidation or violence as 
‘is likely to constrain them to go, I instruct you, that 
“the case comes within that clause in the Section 
‘which makes it a crime ‘ dy force to prevent, hinder 
“ ‘or delay the execution of any law of the United 
“ * States.’ Some cases will be submitted to you by 
‘the District Attorney, of persons charged with mob- 
‘* bing and driving Chinese in this vicinity, who have 
“been held to answer therefor before you. Take 
“ these cases and examine them carefully, and if you 
“find that any of the parties have maltreated, men- 
‘ aced, or intimidated Chinese for the purpose, or with 
“ the intent, to compel or constrain them to leave the 
‘‘ country, or to remove from any place therein, it will 
‘be your duty to present them to the Court for trial.” i. 


The language of the complaint brings this case 
within the provisions of said Section, 5336, and ¢he 
intent of the conspiracy, and of all the overt acts com- 
mitted by Baldwin and his associates, in the execu- 
tion of said conspiracy, is distinctly charged to be, 
to drive these Chinese aliens from their homes and 
occupations, and to defeat the operation of the treaty 
between the United States and China. 


io Saas 5 
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This case is not obnoxious to the several cases in 
which this Court has decided that certain provisions 
of the United States Statutes were merely intended 
to prohibit State action, and had no reference to the 
conduct of individuals. 

The language of said Section 5336, is distinctly 
pointed at individual acts of misconduct: “ If two 
“or more persons, in any State or Territory, con- 
“spire to overthrow,’ etc. 


Neither is this case within the operation of those 
decisions of this Court which hold that the complaint 
is insufficient in failing to show that the crime charged 
is violative of some federal right possessed by the in- 
jured party. Here the allegations of the complaint are 
clear and distinct, that the whole object of the conspi- 
racy charged, and of all the overt acts committed in 
pursuance thereof, was to drive and expel the Chinese 
aliens in question from their homes, from the County 
of Sutter, from their right of residence in the Town 
of Nicolaus, from their right of labor in said town 
where they then lived, from their right to there earn a 
livelihood at their respective lawful vocations as 
theretofare. 


The distinction which runs through the cases deci- 
ded by this Court is, that the complaint to bring th: 
offense within federal jurisdiction must clearly show, 
not merely that the offenders have committed a crime, 
but that the crime has been committed with the mani- 
fest intent of defeating a federal right possessed by 
the injured party; that where the State interferes 
with rights of individuals, guaranteed to them by the 
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Constitution or laws or treaties of the United States, | 
that then such State action comes within the prohibi- 
tion of the Acts of Congress, provided Congress has 
taken appropriate action in the premises. And so, 
also, where Congress has made it an offense to violate 
certain rights of individuals, that where such indi- 
vidual rights are violated, and such rights are federal 
in their character, that is, rights guaranteed to the 
injured individuals by the Constitution, or laws, or 
treaties of the United States, that then they constitute 
federal offenses within the appropriate action of Con- 
gress, and within the jurisdiction of the Federal 
tribunals. 
These doctrines are cleatly stated in: 

United States vs. Reese, 92 U. S., 217. 

United States vs. Cruickshank, 92 U.S., 548. 

U.S. vs. Harris, 106 U. S., 636 to 640. . 

Yarbrough's Case, 110 U. S., 657 to 666. 

U.S. vs. Waddell, 112 U.S., 79. 


Section 5519. 


As to Section 5519, upon which the complaint ap-{ 
pears to have been specially based, there can be no 7 
doubt that the acts charged are within the provisions — 
of this section. But it is contended, that this section, — 
5519, has been held unconstitutional by this Court in 
U.S. vs. Harris, 106 U.S., 629. The Harris case 
was entirely unlike this. The indictment there 
charged the defendants with conspiring to deprive cit- 
zens of the United States, and of the State of Ten- 
nessee, of the equal protection of the laws of the State ; 
while the complaint in this case charges Baldwin and 
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his associates with conspiring for the purpose of de- 
priving Chinese aliens, subjects of the Emperor of 
China, of a right secured by the treaty of the United 
States with China. In the Harris case, the Govern- 
ment relied upon Sec. 2, Art. 4, and the 13th, 14th 
and 15th Amendments of the United States Constitu- 
tion, as authorizing the enactment of this section, 
5519. But not soin this case; here it is conceded 
that unless there is a grant of power to Congress to | 
pass the Act in question, to be found in the Constitu- 
tion, the power does not exist. The provisions 
of the United States Constitution "which confer the 
power upon Congress are the following : 


Sec. 2, Art. 2, of the United States Constitution, 
defining the powers of the President, provides: “ He 
‘‘shall have power, by and with the advice and con- 
‘sent of the Senate, to make treaties, provided two- 
“thirds of the senators present concur.” 


Sec. 2, Art. 3, of the United States Constitution 
provides: “ The judicial power shall cxtend to all 
“cases, in law and equity, arising under this Constitu- 
‘tion, the laws of the United States, and treaties 
“made, or which shall be made, under their authority.” 


Sec. 8, Art. 1, of the United States Constitution 


confers power upon Congress “to regulate commerce 
“with foreign nations,” which ts incidental to the 


treaty-making power. 

Sec. 10, Art. 1, of the United States Constitution 
provides: “ No state shall enter into any treaty, alli- 
* ance or confederation.” 

Sec. 8, Art. 1, of the United States Constitution, 
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Constitution or laws or treaties of the United States, 
that then such State action comes within the prohibi- 
tion of the Acts of Congress, provided Congress has 
taken appropriate action in the premises. And so, 
also, where Congress has made it an offense to violate 
certain rights of individuals, that where such indi- 
vidual rights are violated, and such rights are federal 
in their character, that is, rights guaranteed to the 
injured individuals by the Constitution, or laws, or 
treaties of the United States, that then they constitute 
federal offenses within the appropriate action of Con- 
gress, and within the jurisdiction of the Federal 
tribunals. 
These doctrines are cleatly stated in: 

United States vs. Reese, 92 U.S., 217. 
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U.S. vs. Harris, 106 U. S., 636 to 640. 
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As to Section 5519, upon which the complaint ap-§ 
pears to have been specially based, there can be no 7 
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of this section. But it is contended, that this section, — 
5519, has been held unconstitutional by this Court in a 
U.S. vs. Harris, 106 U.S., 629. The Harris case 
was entirely unlike this. The indictment there 
charged the defendants with conspiring to deprive cit- 
zens of the United States, and of the State of Ten- 
nessee, of the equal protection of the laws of the State ; 
while the complaint in this case charges Baldwin and 
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his associates with conspiring for the purpose of de- 
priving Chinese aliens, subjects of the Emperor of 
China, of a right secured by the treaty of the United 
States with China. In the Harris case, the Govern- 
ment relied upon Sec. 2, Art. 4, and the 13th, 14th 
and 15th Amendments of the United States Constitu- 
tion, as authorizing the enactment of this section, 
5519. But not so in this case; here it is conceded 
that unless there is a grant of power to Congress to 
pass the Act in question, to be found in the Constitu-— 
tion, the power does not exist. The provisions 
of the United States Constitution” which confer the 
power upon Congress are the following : 


Sec. 2, Art. 2, of the United States Constitution, | 
defining the powers of the President, provides: “He 
‘shall have power, by and with the advice and con- 


‘sent of the Senate, to make treaties, provided two- 
“thirds of the senators present concur.” 


Sec. 2, Art. 3, of the United States Constitution 
provides: ‘‘ The judicial power shall éxtend to all 
“cases, in law and equity, arising under this Constitu- 
‘tion, the laws of the United States, and treaties 
“made, or which shall be made, under their authority.” 


Sec. 8, Art. 1, of the United States Constitution 
confers power upon Congress “to regulate commerce 
“with foreign nations,” which is incidental to the 


treaty-making power. 

Sec. 10, Art. 1, of the United States Constitution 
provides: “ No state shall enter into any treaty, alli- 
* ance or confederation.” 

Sec. 8, Art. 1, of the United States Constitution, 
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which defines the power of Congress, provides that | 
Congress shall have power “to define and punish 
“ piracies and felonies committed on the high seas, and | 
“ offenses against the law of nations ;” and the con- — , 
cluding paragraph of that section reads: “to make all 
“ laws which shall be necessary and proper for carry- 
‘ing into execution the foregoing powers, and all 
‘other powers vested by this Constitution in the 
“ Government of the United States, or in any depart- 
“ment or officer thereof.” 


Article 6, of the United States Constitution, pro- 
vides : “ This Constitution and the laws of the United 
‘‘ States which shall be made in pursuance thereof; 
‘and all treaties made, or which shall be made, under 
“the authority of the United States, shall be the su- 
‘ preme law of the land.” 


The power to make treaties is an attribute of sov- 
erignty possessed by all nations, to be exercised in | 
their intercourse with each other, and it is only lm- 
ited by the law of nations. This sovereign power was | 
relinquished by the several States and granted to the } 
Government of the United States by the Constitution, * 
and the judicial power of its courts was extended to 
all cases in law and equity arising under treaties made 
by the Government. [he treaty-makiny power is as 
broad as the necessities of national intercourse, and 
Chancellor Kent, in his Commentaries, says : 


* The department of the government that is en- 
“ trusted by the Constitution with the treaty-making 
‘* power, is competent to bind the national faith in its 
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“ discretion; for the power to make treaties of peace 
“ must be co-extensive with all the exigencies of the 
‘nation, and necessarily involves in it that portion of 
“the national sovereignity which has the exclusive 
‘direction of diplomatic negotiations and contracts 
: “with foreign powers. All treaties made by that 
“power become of absolute efficacy, because they 
‘* are the supreme law of the land.” + Kent's Com., p. 
166). 


Considering and construing all the provisions of the 
United States Constitution, which ‘We have quoted zx 
pari materia, it results, that Congress had power to 
enact a law denouncing a penalty against persons who 
conspire to deprive aliens of aright of residence. That 
right is guaranteed by treaty, and by Section §519 of 
the Revised Statutes of the United States, which pro- 
vides for the punishment of such offenders. 


We have seen from Section 8, Art. 1, of the United 
States Constitution, that Congress has power “ to de- 
‘“fine and punish * * * offenses against the 
“laws of nations.” A treaty is a law of nations, a 
public law of the United States, and a violation of the 
treaty is an offense against the law of nations. 


To illustrate this point, I quote from 4 Kent's Com., 
p. 182, Lecture 1X. 


‘ Offenses against the Law of Nations. 


“The violation of a treaty of peace, or other na- 
“tional compact, is a violation of the law of nations, 
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‘for it is a breach of public faith. Nor is it to be | 
‘understood that the law of nations is a code of mere 
* elementary speculation, without any efficient sanction. 
“Tt has a real and propitious influence on the fortunes 
‘of the human race. It is a code of present, active, 
“ durable and binding obligation. As its great funda- 
‘mental principles are founded in the maxims of eter- 
“nal truth, in the immutable law of moral obligation, 
“and in the suggestions of an enlightened public in- 
“terest, they maintain a steady influence, notwithstand- 
“ing the occasional violence by which that influence 
“may be disturbed. The law of nations is placed un- 
“ der the protection of public opinion. It is enforced by 
* the censures of the press, and by the moral influen- 
“ces of those great masters of public law, who are 
“consulted by all nations as oracles of wisdom, and j 
‘who have attained, by the mere force of written rea- } 
‘son, the majestic character, and almost the 
‘authority, of universal law givers, controlling | 
“by their writings the conduct of rulers, and lay- 4 
‘ing down precepts for the government of mankind 
‘“ No nation can violate public law, without being subs 
“jected to the penal consequence of reproach a d 
‘disgrace, and without incurring the hazard of pun-¥ 
‘ ishment, to be inflicted in open and solemn war by © 
‘the injured party. Zhe law of nations ts likewtse . 
‘enforced by the sanctions of municipal law. . |t is, } 
* says Blackstone, ‘adopted in its ful! extent by the 
“*common law of England; and whenever any 
‘** question arises which is properly the subject of its 
* * jurisdiction, it is held to be a part of the law of the 
‘** land.” 
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The circumstance that the offense named was com- 
mitted within the territory of the State of California 
does not deprive the Federal Court of jurisdiction, 
nor Congress of the power “to define and punish” 
the offense. 


U. S. vs. Holliday, 3 Wall, 407. 

U.S. vs. 43 Gallons Whisky, 93 U. S., 188. 
Ex parte Yarbrough, 110, U. S., 651. 

U.S. vs. Waddell, 112 U.S., 76. 


As to the scope of the treaty:thaking power, we 
. refer to 


Flolmes vs. Fennison, 14 Pet., 561. 
Hlauenstein vs. Lynham, 100 U. S., 483. 


The Government of the United States, and not the 
State of California is responsible for the damages 
sustained by the Chinese aliens in question. 


Chy Lung vs. Freeman, 92 U. S., 275. 


The question in this case could not have been in- 
volved in U. S. vs. Harris. In that case, the law al- 
leged to have been violated was a law of the State; 
but here the law alleged to have been violated is a law 
of the United States ;—a treaty, which is the supreme 
law of the land. Upon well settled principles, the 
Harris case must be limited as authority to the point 
necessarily decided. 
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The true rule is stated in Cohens vs. Virginia, 6 | 
Wheat., 399, where Chief Justice Marshall said: 


“ It is a maxim not to be disregarded, that general 
‘‘ expressions, in every opinion, are to be taken in : 
“connection with the case in which those expressions 
“ are used. If they go beyond the case, they may be 
“ respected, but ought not to control the judgment in a 
“ subsequent suit when the very point is presented for 
* decision. The reason of this maxim is obvious. 
* The question actually before the Court is investi- 
‘* gated with care, and considered in its full extent. 
“ Other principles which may serve to illustrate it, 
* are considered in their relation to the case decided, but - 
“ their possible bearing on all other cases is seldom 


completely investiyated.” 


The same doctrine is re-asserted in Carroll vs. Car- 
roll, 16 Howard, 287. 


So far as anything appears to the contrary, in the 
Harris Case, the conspirators and the persons con- | 
spired against were white citizens of the State of Ten- 
nessee. Therefore, the Court said: “A law under } 
“ which two or more free white private citizens could 
‘ be punished for conspiring, or going in disguise, for 
‘the purpose of depriving another free white citizen 
“of a right accorded by the /aw of the State to all 
“classes of persons—as, for instance, the right to 
‘make a contract, bring a suit, or give evidence— 
“clearly cannot be authorized by the amendment 
“which simply prohibits ‘slavery, and inveluntary 
“ servitude.” 

U.S. vs. Harris, 106 U. S., 641. 
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When this Court said, in the Harris Case: ‘“ Those 
‘‘ provisions of the law” (referring to Section 5519), 
“ which are broader than ts warranted by the Article 
‘of the Constitution by which they are supposed to 
“be authorized, cannot be sustained,” (106, U. S., 
641); it went further than was necessary to a decision 
of the case then in hand, and what the Court then said 
ought to be regarded as obtter dictum. 


The maxim. uéfzle per inutile non vitiatur is of fre- 
quent application to the construction of statutes, or as 
it may otherwise be expressed, a statute may be con- 
stitutional for one purpose and unconstitutional for 
another. The principle for which we contend is well 
expressed in the concluding portion of the decision of 
this Court in Packet Company vs. Keokuk, 95 U.S.., 
89: 

“ The ordinance of Keokuk has imposed no charge 
‘upon these plaintiffs, which it was beyond the power 
“of the City to impose. To the extent to which 
‘“ they are affected by it, there is no valid objection to 
‘it. Statutes that are constitutional, in part only, 
* will be upheld so far asthey are not in conflict with 
“ the Constitution, provided the allowed and prohibited 
“ parts are severable. We think a severance is pos- 
‘sible in this case. /¢ may be conceded the ordinance 
“25 loo broad, and that some of us provisions are un- 
‘ warranted. When those provisions are attempted to 
* be enforced, a different question may be presented.” 


There is no difficulty in applying Section 5519 of 
the Revised Statutes to conspirators who conspire to 
deprive Chinese aliens, subjects of the Emperor of 
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China, or aliens of other nationalities, who are in the 
United States, under treaty sanction, or the protection 
of the laws and treaties of the United States, while 
the section may be regarded as invalid for the purpose 
of punishing conspirators to deprive citizens of rights 
secured by State law. 

It is evident, from the context of the several provi- 
sions of the Revised Statutes of the United States de- 
fining conspiracies, that Congress had in view conspir- 
acies to deprive persons of rights secured by the 
Constitution, laws and treaties of the United States, 
and not rights secured by the laws of the States. The 
States have exclusive jurisdiction to define and punish 
offenses ayainst their own laws, but the Government of 
the United States has jurisdiction to punish offenses 
against its laws, and not the laws of the States, and it 
should be presumed that Congress, in the enactment 
of Section 5519, only intended to denounce a punish- 
ment against conspiracies, to deprive classes of persons, 
or persons, of the privileges and immunities under the 4 
laws of the United States. | i 


The principle that a Statute may be regarded as 
constitutional for one purpose and not for another, or 4 
in other words, constitutional in part and unconstitu- 
tional in part, is decided in the following cases : 


Tiernan vs. Rinker, 102 U.S., 123. 
People vs. Hiill, 7 Cal., 104. 

State of Oregon vs. Wiley, 4 Oregon, 187. 
Mundy vs. Monroe, 1 Mich., 68. 
Cargillvs. Power, 1 Mich., 369. 

Baker vs. Braman, 6 Hill, 47. 
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Cooley in his work on Constitutional Limitations (4th 
ed.), 178, (top paging 215), says: 


‘“ The constiutional and unconstitutional provisions 
may even be contained in the same _ section, 
and yet be perfectly distinct and separable, so that 
the first may stand though the last fall. The point 
is not ‘whether they are contained in the same sec- 
tion; for the distribution into sections is purely 
artificial ; but whether they are essentially and insep- 
erably connected in substance. If, when the uncon- 
stitutional portion is stricken out, that which remains 
is complete in itself, and capable of being executed 
in accordance with the apparent legislative intent, 
wholly independent of that which was rejected, it must 
be sustained. The difficulty is in determining 
whether the good and bad parts of i.e statute are 


capable of being separated within the meaning of 
this rule. J// a statute attempts to accomplish two or 
more objects, and ts void as to one, tt may still be in 
every respect complete and valid as to the other. 


In the same work (4th ed.), 180, (top paging 218), 
Cooley says : 

“A legislative act may be entirely valid as to 
“some classes of cases, and clearly void as to others. 
* A general law for the punishment of offenses, which 
* should endeavor to reach, by its retroactive opera- 
“tion, acts before committed, as well as to prescribe a 
‘rule of conduct for the citizen in the future, would 
‘be void so far as it was retrospective. But such in- 
‘validity would not affect the operation of the law in 
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‘regard to the cases which were within the legislative 
‘control. A law might be void as violating the obli- 
‘‘ gation of existing contracts, but valid as to all con- 
‘tracts which should be entered into subsequent to 
‘its passage, and which therefore would have no legal 
“force except such as the law itself would allow. In 
‘any such case the unconstitutional law must operate 
‘as far as it can, and it will not be held invalid on the 
“objection of a party whose interests are not affected 
“by it in a manner which the constitution forbids.” 


Hatt McALLIsTER, 
Counsel for Respondent. 
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RICHARD VITERBO VS. SAMUEL FRIEDLANDER. 


1 Petition. Filed October 2nd, 1884. 


Ty the hon. the circuit court of the United States for the fifth circuit 
‘and eastern district of Louisiana: 


The petition of Richard Viterbo, a citizen of the French Republic, 
respectfully represents that your petitioner, on the 29th & 27th of 
October, 1883, leased from Samuel Friedlander, a citizen of the State 
of Louisiana, a certain sugar plantation in the parish of St. Charles, 
known as the Friedlander plantation, with the growing cane crop 
then standing, for the period of five years, to end. Dec’r 15th, 1883, 
at the rate of five thousand dollars per annum, represented by five 
promissory notes, numbered from 1 to 5, and payable respectively 
on the 1st December, 1883, 1884, 1885, 1886, & 1887, bearing 8% 
interest per annum from maturity, the first of which notes has been 

aid. 

. Your petitioner further represents that during the high water of 
1884 the levees in the neighborhood of said leased plantation pro-. 
tecting the same from overflow gave way without any fault of your 
petitioner, and the water of the Mississippi river completely covered 
said plantation to the depth of several feet, and entirely destroyed 
the sugar cane, filled the draining ditches, and did other damage 
to said plantation, which it is unnecessary to enumerate, so that it 
ceased to be fit for the purpose for which it was leased. 

That petitioner’s only motive in leasing said sugar plantation and 
growing crop of sugar cane was to raise and produce sugar. 

That petitioner is only the lessee and not bound to replace 
2 the property with its growing crop of sugar cane in the same 
condition it would have been had the crevasse not occurred ; 

that said property was destroyed without the fault of petitioner. 

That on the 29th of July, 1884, your petitioner, through the un- 
dersigned attorney, notified the lessor to replace the two hundred 
and fifty acres of cane leased to him, but said lessor, through his at- 
torneys, Mess. Braughn, Buck & Dinkelspiel, “ denied and repudi- 
ated in toto the obligation imputed to him of replacing either plant 
or stubble cane.” 

That the refusal of said lessor “to maintain the thing in a con- 
dition such as to serve for the use for which it is hired” annulled 
the lease. cae 

Your petitioner avers that in its present condition the property 
leased has been totally destroyed as a sugar plantation. 

Wherefore petitioner prays that Samuel Friedlander be cited 
hereto, and, after due proceedings, that the lease entered into between 
petitioner and said Friedlander be annulled and set aside, and that 
said Friedlander be condemned to return to petitioner his four rent 
notes of five thousand dollars each, due respectively 1st of December, 
1884, 1885, 1886, and 1887, and that he be condemned to pay all 
costs, and petitioner prays for general relief, &c. 

(Signed) CH’S LOUQUE, Aft’y. 
4 ALBERT VOORHIES. 


Citation issued 2nd October, 1884. 
1—1089 
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UNITED States OF AMERICA, Eastern District of Louisiana: 


3 Circuit Court of the United States, Fifth Circuit and Eastern 
District of La. 


RICHARD VITERBO 
vs. No. 10667. 
SAMUEL FRIEDLANDER. 


The President of the United States of America to Samuel Friedlander, 
Greeting : 


You are hereby summoned to comply with the demand contained 
in the petition, of which a copy accompanies this citation, or to de- 
liver your answer to the same in the office of of the clerk of the cir- 
cuit court of the United States, fifth circuit and eastern district of 
Louisiana, in the city of New Orleans, in ten days after the service 
hereof, which delay is increased one day for every ten miles your 
place of residence is distant from New Orleans, the place where the 
court is held. : 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at the city of New 
Orleans, this 2d day of October, A. D. one thousand eight hundred 
and eighty-four, and of the Independence of the United States of 
America the 109th year. 

Teste : [SEAL. | (Signed) EK. R. HUNT, Clerk. 


Marshal’s Return. 


Received Oct. 2, 1884, by the U.S. marshal, and on the 3 day of 
Oct., 1884, I served a true copy of the within citation and accompany- 
ing petition on 8. Friedlander, defendant herein, by handing the 
same to him in person in the city of New Orleans. 

(Sig.) J. R. G. PITKIN, 
U.S. Marshal, FE. D. of La. 
DAN ROSE, 
D’y U.S. Marshal. 


4 Peremptory Exception. Filed October 17th, 1884. 


RICHARD VITERBO 
vs. No. 10667. 
SAMUEL FRIEDLANDER. 


To the Hon. the judges of the U.S. circuit court for the fifth circuit 
and eastern dist. of Louisiana. 


And now in this hon. court, through undersigned counsel, comes 
the defendant, and for peremptory exception to plaintiff’s suit pleads 
that the petition herein discloses no cause of action. 

And he prays that this exception be maintained and plaintiff’s 
suit dismissed with costs, and for general relief, ete. 


(Signed) BRAUGHN, BUCK & DINKELSPIEL, Ai?’ys. 
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Supplemental Petition. Filed October 27th, 1884. 


To the hon. judges of the circuit court of the United States for the 
eastern district of the State of Louisiana. 


The supplemental petition of Richard Viterbo, a citizen of the Re- 
public of France, respectfully represents : 


That on the 27th & 29th days of October, 1883, as per annexed 
acts made a part hereof, your petitioner leased from Samuel Fried- 
lander, of said parish, a sugar plantation, situate in the parish of St. 

Charles, in this State, known as the “ Friedlander plantation,” 
D for a period of five years, to end 15th December 1888, at the 
rate of five thousand dollars per annum, represented by five 
promissory notes, puyable respectively on the 1st day of Deagmber 
1883, 1884, 1885, 1886, and 1887, with eight per cent. per annum 
interest from maturity, the first of which notes has been duly paid. 

That said Friedlander leased unto petitioner the standing crops: 
of cane as it then stood, all of which the latter bound himself to 
plant as seed cane on said plantation, and also to leave on said plan- 
tution, for the sole use and benefit of said lessor, at the termination 
of this lease, December 15th, 1888, eighty-five acres of seed cane (such 
as is usually called first year’s stubble), and also not less than two 
hundred acres of stubble from what is called plant cane, which shall 
be properly protected in the ground. And said lessee bound him- 
self to deliver said plantation at the expiration of this lease with 
the ditches in good draining condition, not allowing the filling up 
of said ditches during the last year of this lease any more thau 
ditches usually fill up in one year on a well-managed sugar planta- 
tion ip good cultivation. And said lessee also bound himself to re- 
turn, at the expiration of said lease, thirty loads of cured hay in the 
stable, and ene hundred and eighty-five measured cords of fire-wood 
piled in ranks around the sugar house, in satisfaction of an equal 
number thereof on the premises at the date of the lease. 

Petitioner avers that in the spring and summer of the present 
year (1884) there was an extraordinary rise of the river Mississippi, 
such a rise as was wholly unforeseen and could not have been fore- 
seen. That owing to rapid changes in the bed of the said river, 
and from divers other causes as were not contemplated at the date 
of the said contract of lease, such an extraordinary and unfore- 

seen rise has taken place in the Mississippi river increasing 
6 manifold the difficulties of protecting the river plantations 

‘against crevasses and overflows. That this was more espe- | 
cially the ease at and in the vicinity of the said Friedlander planta- 
tion. |That without any fault, negligence, or carelessness on the 
part of petitioner, and strictly by extrordinary vis major, the levees 
at the Davis plantation were, on the 9th of March, 1884, overwhelmed 
by the extraordinary flood and a crevasse occured which flooded 
the Friedlander plantation. That energetic efforts were made by all 
parties concerned and by the State and by petitioner to close the 
crevasse, but without success. That the waters of the Mississippi 
river completely covered said plantation to the depth of several feet 


4 RICHARD VITERBO VS. SAMUEL FRIEDLANDER. 
and entirely destroyed the sugar cane crop then growing, filled and 
levelled the ditches and canals of said plantation, and swept away 
the cord wood and fences and also much or all of the aforesaid hay. 
That at present the waters have receded and the said plantation 
appears as a wreck, and indeed, in its present condition, has ceased 
to be fit for the purposes for which it was leased ; and finally that, 
as a sugar-plantation, situated as it is on said river, it is practically 
destroyed. 

That to put said lessor in default petitioner, on‘ the 29th July, 
1884, notified said lessor to replace the two hundred and fifty acres 
of cane on said plantation, and to have said plantation restored to 
its previous condition as regards the ditches and canals, but said lessor 
has peremptorily refused to comply with said demand. That neti- 
tioneyis entitled to the dissolution of said lease and to recover from 
said lessor the sum of five thousand dollars, amount of the first rent 
note which he paid over to said lessor, and also the amount invested 

by him under the said contract of lease in order to make the 
7 contemplated improvements which were necessary for the 

successful cultivation of said sugar plantation, to wit: The 
sum of fourteen thousand dollars invested in canals, ditches, and 
other permanent improvements to the land itself and enhancing its 
value correspondingly. That by said lease petitioner bound him- 
self to plant as seed cane on said plantation all of the growing crops 
of 1885 then standing in the field, which condition petitioner ful- 
filled, and so has petitioner complied with all the other stipulations 
of said lease. 

Wherefore petitioner prays for leave to file this his supplemental 
petition; that the same be served upon said Samuel Friedlander, 
with citation, in due course; that judgment be rendered in favor of 
petitioner against said Samuel Friedlander, as prayed for in the 
original petition; that, furthermore, petitioner recover of said Fried- 
lander the sum of nineteen thousand dollars, with legal interest. 

Prays for general relief. And, as in duty bound, ete. 


_ (Signed) CH’S LOUQUE, | : 
(Signed) ALBERT VOORHIES, Ait’ys. 
Order. 


Let this supplemental petition be filed as prayed for. 
New Orleans, October 27th, 1884. 
(Signed) DON A. PARDEE, Judge. 


Exception Submitted. 
Extract from the Minute-Book, Special Term, 1884. 


8 NEW ORLEANS, THURSDAY, October 30th, 1884. 
Court met pursuant to adjournment. 
Present: Hon. Don A. Pardee, circuit judge. 


R. VITERBO 
vs. No. 10667. 
S. FRIEDLANDER. 


. This cause came on to be heard on the exception filed by defend- 


ca 
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ant, and was argued by the counsel for the parties, respectively, and 
sul mitted ; and the court took time to consider. 


Plea Overruled and 10 Days allowed to Answer. 
Extract from the Minute-Book of Saturday, November 8th, ’84. 


Court met pursuant to adjournment. 
Present: Hon. Don A. Pardee, circuit judge. 


RIcHARD VITERBO 
v8. No. 10667. 


SAMUEL FRIEDLANDER. 


This cause came on to be heard on the peremptory exception of 
no cause of.action filed by defendant, and was argued by counsel. 

On consideration whereof it is. ordered that the plea be overruled 
and that defendant be allowed ten days from this date to file his 


_ answer herein, counsel for plaintiff agreeing thereto in open court. 


Supplemental Petition. Filed November 15th, 1884. 


9 To the hon’l justices of the circuit court of the United States 
for the eastern district of Louisiana. 
The supplemental petition of Richard Viterbo respectfully rep- 
resents : 


That he reiterates the allegations contained in his original peti- 
tion, and more especially that he has leased from the defendant the 
said Friedlander plantation. 

That by the unpreceedented rise of the Mississippi river this 
spring and summer, an event that could not be foreseen, and by the 
consequent happening of the Davis crevasse on the 9th day of March, 
1884, and without any fault on the part of petitioner, said sugar 
plantation was flooded and destroyed as a sugar plantation. 

That the same is covered by a heavy deposit of sand, leaving no 
trace of the canals, ditches, fences, cane, and other crops ; that the 
said property is wholly unfit for the use which the parties entered 
in the said contract-of lease, a copy of which lease is annexed as a 
part hereof. 

That the petitioner is entitled to have the dissolution of said lease 
decreed, and to have said Samuel Friedlander to take back said 
property and return to him the four rent notes, of each five thou- 
sand dollars, not yet matured, and to pay over to the plaintiff or 
reimburse him the sum of four thousand dollars paid by him to said _~ 
Friedlander, being amount of the first rent note. 

That since the aforesaid destruction of the object leased plaintiff 
did not owe any rent, but is entitled to the repetition of said pay- 
ment of four thousand dollars. Petitioner further avers that he 
holds said plantation, mules, ete., subject to the order of said defend- 
ant. That the same are costly to keep, and all expense incurred 
by petitioner for their preservation. should be paid to him by 
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the defendant hereof, S. Friedlander. That said expense 
10 amounts to the sum of, first, 50 cts. a day for each of the 
thirty-six mules and one dollar a day for the keeper thereof ; 
and, second, the sumof ten dollars a day to watch the building con- 
struction and improvement thereon, and prevent spoliation thereof; 
making the sum of per-dav expenses which thould be reimbursed 
to your petitioner for every day that said plantation has remained 
in. petitioner’s charge, from the 9th day of March, 1884, until the 
possession of the same is resumed by the said Friedlander. 
Wherefore petitioner prays leave to file this supplemental peti- 
tion ; that defendant be duly eited to answer hereto ; that judgment 
be rendered as prayed for in his original petition, and that said 
Friedlander be furthermore condemned to pay petitioner, first, four 
thousand dollars, with legal interest from the 9th of March, 1884, 
and, second, the sum of nineteen dollars per day for every day from 
said 9th of March, 1884, until possession be resumed of said planta- 
tion, mules, ete., by said Friedlander. 
And petitioner prays for cost of court, and general relief, as in duty 


bound. 
(Signed) CH’S LOUQUE, 
(Signed) ALBERT VOORHIKES, 
Att’ys for Petitioner. 


Order. 


Let this supplemental petition be filed, as prayed for. 
New Orleans, November 15th, 1884. 


(Signed) DON A. PARDEE, Judge. 
Exception to Originaland Supplemental Petitions. Filed November 24th, 
- 1884. 

To the honorable the judges of the circuit court of the United 
11 States for the fifth circuit and eastern district of Louisiana: 


RICHARD VITERBO 
US. No. 10667. 
SAMUEL FRIEDLANDER. 


And now again appears the defendant, S. Friendlander, through 
undersigned counsel, and reserving the benefit of the exception 
hereinbefore taken to plaintiff’s original petition for further excep- 
tion to the plaintiff’s petition and supplemental petitions filed re- 
spectively on the 27th of Oct. and the 15th of Dec., 1884, shows: 

Ist. That said petitioner’s original and two supplemental petitions 
taken and construed with reference to the certified copy of the con- 
tract of lease annexed and now filed as part hereof disclose no cause 
of action. 

2nd. That even if it should be held that on the face thereof said 
petitions disclose a right or cause of action to demand the nullity 
and rescission of the contract of lease, no cause or right of action is 
shown for recovery of the pretended disbursements by plaintiff on 
the Friedlander. 
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3rd. In the same event no right or cause of action is shown in 
said petition to demand return of the rent paid or of any pertion 
thereof. } 
4th. The allegations of said petitions are vague and indefinite 
and insufficient on the pretended demand for damages or expense 
of keeping and maintaining said plantation, and such demand can- 
not be entertained unless it is alleged (and proved) that a tender 
has been made of the plantation, together with tender of fulfilment 
and compliance of and with each and every obligation of 
12 the lease. 
5th. The said petition and supplemental petitions contain 
contradictory demands and such loose, vague, and indefinite allega- 
tions that this appearer cannot safely plead or answer thereto. 
Wherefore he prays that these exceptions be sustained ; that this 
suit be dismissed accordingly, in whole or in part, to the extent that 
the exceptions may to the court seem well taken; and in any event 
that plaintiff be ordered to amend his petition or petitions where- 
in the same are contradictory, vague, and uncertain, or in default 
thereof that plaintiff’s suit be dismissed with costs; and he prays 
for general relief, etc. 
(Signed) BRAUGHN, BUCK AND DINKELSPIEL, 
Att’ys. 


Answer and Documents, etc. Filed December 1st, 1884. 


To the hon. the judges of the circuit court of the United States for 
the fifth circuit and eastern district of Louisiana: 


R. ViITERBO 
v8. No. 10667. 
SAMUEL FRIEDI.ANDER. 


And now, in this honorable court, through undersigned counsel, 
comes the defendant, and reserving the benefit of the exception 
hereinbefore filed to plaintiff’s original petition, for answer thereto 
denies generally and specially each and every allegation therein 

contained, except as may be herein admitted. 
13 And respondent, further answering, admits the execution 
of the contract of lease evidenced by two certain notarial 
acts made and signed before W.O. Hart, N. P., on the 27th and 29th 
days of October, 1883, respectively, and this respondent annexes cer- 
tified copies of said acts to his answer and files them as part 
thereof. : . 

And, further answering, respondent admits that he was informed 
and believes that during certain portions in the earlier part of the 
year, when the waters of the Mississippi river were at their usual 
spring rise or flood, the levee or levees along its banks intended to 
protect the country from overflow within a few miles of the leased 
property gave away, inundating the country to a greater or less ex- 
tent, in regard to which respondent has no accurate knowledge or 
information. 

Further answering, he avers that if, as alleged in plaintiff’s pet - 
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tion, said plantation. was overflowed or covered with water, it was 
only to a very moderate depth from what is called backwater, and 
which toa great extent could have been provided and guarded 
against if proper and early precautionary measures had been applied, 
which it was the duty of said :essee to do. 

And respondent specially denies that said overflow damaged the 
said plantation so as to make it unfit for the purpose for which it 
was leased, and he, respondent, avers that said overflow caused. no’ 
other damage than such as, under the terms of the lease and the 
law of the land, said lessee was bound to repair or sustain the con- 
sequences thereof. : 

And respondent further specially avers that no part of the leased 
property was either totally destroyed or so injured as to make it 

unfit for the use intended ; that the alleged loss or destruction 
14 of sugar-cane is not a destruction of leased property, but a 

destruction of the property of lessee, the loss of which he 
alone under his contract, as well as under the law of the State, must 
bear, and said destruction and loss of “ sugar-cane,” nor the filling 
of drainage ditches, either or both together, make a lawful cause for 
the annulment and rescission of the contract of lease. 

And respondent further avers that an “ overflow” of the Missis- 
sippi river ora “ crevasse” is not an unforeseen event in the meaning 
of the law, and all the consequences of the happening thereof must 
be left on those directly affected without recourse at law or in equity. 

And, answering further specially to the allegation in plaintiff’s 
petition that he made demand on the lessee “ to replace the two hun- 
dred and fifty acres of cane leased,” etc, this respondent specially 
denies, Ist, that he ever leased to plaintiff “two hundred and fifty 
acres of cane,” or any cane whatever; and, 2d, he denies that he 
ever refused “ to maintain the thing in a condition such as to serve 
for the use for which it is hired,’ and in connection with the Ist 
point above stated, that he, respondent, did not lease to plaintiff any 
sugar-cane, respondent, quoting from the contract itself, avers that 
he, We lessor, “did give unto said lessee all of the growing cane crop 
of 1883 now standing in the field, which the lessee expressly binds 
himself to plant as seed cane on said plantation, and to reimburse 
said iessor for said cane crop, said lessee binds himself to leave on 
sald plantation, for the sole use and benefit of said lessor at the ter- 
mination of this lease, December 15th, 1888, eighty-five acres of full 
standard seed cane, such as is usually called first year’s stubble, 
which has been thoroughly cultivated, cut at the proper time for 

sowing seed, and carefully wind rowed, especially for seed; 
15 and, in addition thereto, said lessee shall also leave on said 

plantion for said lessor not less than two hundred acres of 
stubble, from what is called plant cane, which shall be properly 
planted in the ground.” Now, respondent shows that he had fully 
complied with this stipulation in the contract of lease; that the 
lessee received the amount of cane specified and planted from same, 
and his, lessee’s, growing crop was in the ground when said alleged 
overflow occurred. 
And now, again referring to the demand aforesaid, respondent 


® 
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FRIEDLANDER. 


avers that for the reasons herein stated he declined and refused to 
replace said —, holding that he was not under obligation either by the 
terms of his contract or the effect of the law governing the relations 
of the parties herein. , 

And respondent makes copy of letter dated June 4th (delivered 
to defendant, 8. Friedlander, July 28th) annexed as document “ B” 
a part of this answer. 

And respondent, referring to his denial that he ever refused to 
perform any of his obligations under his lease, makes and files as 
part of this answer and as document “C” letter dated , signed 
by Braughn, Buck, and Dinkelspiel, att’ys, being the letter in which 
the alleged refusal as set forth in plaintiff’s petition was made. 

And respondent specially avers that, as shown by said letter “ C,” 
written by his said attorneys, which he anthorized and approved, he 
was at all times and is now ready and willing to do and perform 
all just and lawful duties and obligations in regard to the maintain- 
ance of the leased property. That no notice other than that in 
said letter of June 4th was given, although the lessee has, under the 
provisions of articles 2693 and 2694, R. C. C., a perfect and easy 
remedy to compel the lessor to make such repairs as he may be 

~ bound to make under the law or the contract of the parties. 
16 And respondent is informed and verily believes and so al- 
leges that plaintiff’s suit 1s without merit in law or in equity ; 
that it is not true in any sense that the “ Friedlander plantation,” 
the property leased, has been rendered unfit for use as a sugar plan- 
tation; that if any damage or filling up to draining ditches was 
done it was no greater than is usual.in the course of a season, and 
their repair and maintainance in proper condition is an obligation 
expressly assumed by the lessee; and even if it were not and if it 
were the duty of the lessor, this respondent, said lessee, should have 
made specific demand for such repairs, and in no event would the 
failure of the lessor to make said repairs constitute a ground for an- 
nulment of said lease. ; 

Wherefore, and for such other reasons as will be shown to this 
hon. court at the trial of this cause, respondent respectfully prays 
that plaintiff’s suit be dismissed at his costs; and he prays for gen- 
eral and equitable relief, and as in duty bound, ete. 


(Signed) BRAUGHN, BUCK & DINKELSPIEL, Att’ys. 


(4) Documents filed with answer. (1.) No. 10667. Copy of lease. 
Sam’! Friedlander to R. Viterbo. October 27th, 1883. 


SraTE oF Louistana, Parish of Orleans: 


Be it known that on this twenty-seventh day of October, in the 
vear of our Lord one thousand cight hundred and eighty-three, 
and of the Independence of the United States of America the one 
hundredth and eighth, before me, William Octave Hart, a notary 

public, duly commissioned and qualified, in and for this 
17, ~_—s parish and State, and in presence of the witnesses herein- 
after named and undersigned, personally came and appeared 
— Friedlander, a resident of this city, who declared that he 
—1089 ? 
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does by these presents, for the time and on the conditions herein- 
after set forth, lease, let, and hire unto Richard Viterbo, of Paris, 
France, but now residing in this State, here present accepting same, 
acknowledging delivery and possession thereof, the following-de- 
scribed property, to wit: 

A sugar plantation, situated in the parish of St. Charles, in this 
State, known as “Friedlander’s plantation,” and adjoining the 
“ Edmee plantation” in the same parish, and now belonging to the 
present lessee, and with said plantation (which embraces all the land 
in said parish owned by said lessor), and also leased all the build- 
ings, outhouses, fences, and other appurtenances thereof, consisting 
of one sugar house, with purgeries and large cane shed contain- 
ing boilers, engine, mill, cane carrier, open sugar kettles, six 
cypress juice boxes, thirty cypress sugar boilers, one railroad 
sugar car, and two lime boxes, and on the outside one rain-water 
cistern; and around said sugar house are nine frame double cabins, 
and the other buildings on said plantation are one frame black- 
smith shop, four frame cypress double cabins, eight frame fine 
double cabins, one large frame “hospital,” one large frame cypress 
corn-erib, one large frame cypress stable, one manager’s residence 
or dwelling, one trame cypress storehouse, one brick pigeon house, 
and other small buildings around said dwelling, such as chicken 
houses, overseer’s horse stable, etc., all of wood; which said buildings, 
fences, outhouses, etc., are to be returned to the lessor at the expira- 
tion of this lease in equally as good condition and order as they 

now are, and any improvements, repairs, or alterations of 
18 any kind whatever that may be made to said buildings 

or appurtenances shall be at the sole expense of the lessee, 
and at the expiration hereof shall revert to and become the property 
of the lessor without compensation or payment. 

And the said lessor further declared that he does hereby give 
unto said lessee all of the growing cane crop of 1883 now standing 
in the field, which the said lessee expressly binds himself to plant 
as seed cane on said plantation; and to reimburse said lessor for 
said cane crop said lessee binds himself to leave on said plantation 
for the sole use and benefit of said lessor, at the termination of this 
lease, December 15th, 1888, eighty-five acres of full-standed. seed 
cane (such as is usually called first-year’s stubble), which has been 
thoroughly cultivated, cut at the proper time for saving seed, and 
carefully windrowed, especially for seed; and, in addition thereto, 
said lessee shall also leave on said plantation for said lessor not less 
than two hundred acres of stubble from what is called plant cane, 
which shall be properly protected in the ground. 

Should said lessee not have cut and hauled, or otherwise taken 
away, his crop of the year 1888 before the expiration of this lease, 
Dec. 15th, 1888, he is then to have the right and privilege until 
December 31st, 1888, of cutting and removing whatever of said crop 
belonging to him remain on said plantation; but said lessee must, 
on or before December 15th, 1888, deliver possession of said planta- 
tion to said lessor, his representatives, heirs, or assigns, and other- 
wise comply with all the conditions of this contract. | 
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And said lessee binds himself to deliver said plantation at the 
expiration of this lease, with the ditches in a good draining condi- 
tion, sufficiently so for the proper cultivation of as much land 

as muy have been under cultivation by said lessee during 
19 his fourth year’s occupancy of said plantation ; and the fore- 

going clause means that said lessee shall not neglect nor allow 
the filling up of said ditches during the last year of this lease any 
more than ditches usually fill up in one year on a well-managed 
sugar plantation in good cultivation. | 

And the said lessor further declared that he leaves with said lessee, 
to be used in the culture of sugar cane on said plantation, thirty- 
four mules, the possession of which is hereby acknowledged, and 
which both parties hereto have appraised at the sum of thirty-seven 
hundred dollars, which mules, or an equal number thereof, shall be 
delivered to said lessor with said plantation at the expiration of said 
lease; and if the mules so delivered should be of less value than 
$3,700.00 then the difference to be made good to the lessor, either 
in money or mules, the valuation to be fixed by the parties hereto 
if they are able to agree; otherwise, by a third party, selected by 
them, whose decision shall be final and binding: Provided, That in 
lieu of delivering any mules the lessee is to have the privilege of 
paying to the lessor the sum of $3,700.00 in cash on said December 
os 1888, in full settlement of the obligations set forth in this para- 
graph. ; 

And said lessor further leaves with said lessee the following arti- 
cles for use on said plantation, the possession of which is hereby ac- 
knowledged, and which are valued in block at the sum of five hun- 
dred dollars, to wit: 8 big cane carts; 5 small carts; one water cart; 
2 No. 1 plows; 17 No. 2 plows; 12 No. 3 plows; 1 No. 4 plow; 4 
No. 2 harrows; 4 No. 3 harrows; 1 No. 4 harrow; 3 flukes; 2 stub- 
ble diggers ; 2 scrapers; 125 single trees; 6 fifth chains; 23 pairs 
traces; 50 pairs hames; 30 mule collars; 30 cart bridles; 12 cart 

saddles; 12 cart breechings; 30 hoes; 30 grubbing hoes; 24 
20 spades; 14 shovels; 9 axes; 50 cane knives; 15 scythes; 12 

bush hooks; 4 hooks for pulling seed cane in windrow; 1 
corn shovel; 4 hooks for spreading bagasse; 6 iron buckets; 3 
Wheelbarrows; 15 padlocks; 1 scale; 2 short handle shovels; 2 
grindstones; 3 iron pitchforks; sundry blacksmith tools; small 
lot of cypress lumber; small lot of oak lumber; 4,000 shingles; 2 
barrels of coal; 4 small lanterns; 1 cross-cut saw; and 4 pounds of 
nails; and at the expiration of this lease, in lieu of returning the 
foregoing articles to the lessor, the lessee promises to pay in cash 
the sum of $500 on said December 15th, 1888. . 

And said lessor also leaves with the said lessee, as the latter hereby 
acknowledges, thirty loads of cured hay in the stable and one hun- 
dred and eighty-five measured cords of fire-wood, piled in ranks 
around the sugar house; and said lessee binds himself to return to 
said lessor at the expiration hereof an. equal amount of cured hay 
in the stable and an equal amount of fire-wood piled in ranks 
around the sugar house. 

It is well understood that no cypress timber nor fire-wood is to be 
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cut from said plantation during the term of this lease, except such 
as is necessary for the use of the plantation. 

And the said lessor and lessee severally declared that the term of 
the lease herein made shall be considered as commencing on Sep- 
tember 27th, 1883, and as ending on December 15th, 1888. 

This lease, in addition to the obligations herein assumed by the 
lessee as above set forth, is made and accepted for and in consideration 
of the price and sum of twenty-five thousand dollars ($25,000.00), pay- 
able by said lessee as hereinafter set forth,and torepresent said amount 

said lessee has furnished five certain promissory notes drawn 
21 by him to the order of said Samuel Friedlander, all dated said 

September 27th, 1883, each for the like sum of five thou- 
sand dollars, numbered from 1 to 5, and payable respectively on 
the first days of December, 1883, 1884, 1885, 1886, and 1887 at the 
Citizens’ Bank of Louisiana, and stipulating to bear eight per cent. 
per annum interest from maturity until final payment, and said 
notes read that they are in advance for rent of said Friedlander’s 
plantation for the respective years of 1884, 1885, 1856, 1587, and 
1888, which said notes, after having been paraphed “ne varietur” 
by me, notary, for identity herewith, were delivered to the said lessor, 
as he hereby acknowledges. 

And in the event that any of said notes should not be punctually 
paid at maturity, the whole amount of this lease, represented by the 
unpaid notes, whether matured or unmatured, shall immediately 
become due and exigible; and in case of suit for the recovery of 
said notes or any of them the said lessee binds himself to pay as 
attorney’s fees five per cent. on the amount sued for. 

And said lessee further binds himself to put nothing on said 
plantation that will forfeit the insurance effected by said lessor on 
the sugar house herein leased ; and he further binds himself not to 
make any sub-lease of said plantation nor of any part thereof, without 
the consent of the lessor, who reserves to himself the right of an- 
nulling this lease without previous notice, should the lessee at any 
time fail to pay the rent as stipulated, or otherwise violate tlhfis 
contract. 

Thus done and passed in the presence of Justus Vairin and 
Ernest Cuculler, competent witnesses, both of this city, who hereto 
sign with said parties and with me, the notary. 

Original signed. 

SAMWL FRIEDLANDER. 
: R. VITERBO. 
JUSTUS VAIRIN. 
ERNEST CUCULLER. 
A true copy. 
[SEAL. ] (Sig.) W. O. HART, 
: Not. Pub, 
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«(22 No. 10667, October 29th, 1883. Copy Modification of Lease, S. 
Friedlander to R. Viterbo. 


STATE OF Louisiana, Parish of Orleans: 


Be it known that on this twenty-ninth day of October, in the year 
of our Lord one thousand eight hundred and eighty-three, before 
me, William Octave Hart, a notary public, duly commissioned and 
sworn, In and for the parish and State, personally came and ap- 
peared Samuel Friedlander, a resident of this city, who declared 
that by act, before the undersigned notary, dated October 27th, 1883, 
he leased unto R. Viterbo a certain plantation situated in the par- 
ish of St. Charles, in this State, for the term running from Septem- 
ber 27th, 1883, to December 15th, 1888, under certain stipulations 
set forth in said act. 

That one of the conditions of said lease was that the lessor should 
make no sub-lease of said plantation, nor of any part thereof, with- 
out the consent of the lessor. | 

And the said appearer declared that he does by these presents 
consent to the elimination of said prohibition from said lease, to the 
extent of allowing the lessee the privilege of making contracts for 
the cultivation on the tenant principle of portions of soid planta- 
tion, provided that, nothing herein shall be considered as waiving 
or limiting the other of obligations of said lessee. 

Thus done and passed in the presence of William S. Ingram and 
Justus Vairin, witnesses, both of this city, who hereto sign with said 

arty and me, the notary. 


23 Original signed) SAML. FRIEDLANDER. 


[SEAL. ] W. S. INGRAM. 
JUSTUS VAIRIN. 
W. O. HART, 
Not. Pub. 


A true copy. “sn wane 
Not. Pub. 


Document B. (3.) 
New OR:LEANS, June 4th, 1884. 


S. Friedlander, Esq., New Orleans. 


Str: You are hereby notified that as soon as the water from the 
Davis crevasse shall have withdrawn you are expected to, first, put 
back the plantation leased by you to Mr. Viterbo in the same condi- 
tion it was when you leased it. 


Second. Replace the eighty acres of plant cane, more or less, and 
the stubble, making in all two hundred and fifty acres of cane. 

You will understand that if the lease is not annulled by the 
crevas-« Mr. Viterbo did not bind himself to pay the damages occa- 
sioned thereby. 
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As landlord, you must deliver to him and keep him in possession 
. of the property leased. 
24 Remaining respectfully, | 
(Signed) CH’S LOUQUE, 
Att’y-at-Law. 


Served on person July 29th, 1884. 
(Signed) CH’S LOUQUE. 
Document C. (4.) 
Copy. 
New Or:EAns, July 30th, 1884. 
Chas. Louque, Esq. 


Dear Sir: Your communication to S. Friedlander, dated June 
4th, delivered July 28th, on behalf of a lessee of a certain planta- 
tion, etc., has been referred to us for consideration and answer. 

We are instructed to say, on behalf of Mr. Friedlander, that with- 
out now admitting anything as to the extent or damage or destruc- 
tion caused by the “ crevasse,” that he denies and repudiates in toto 
the obligation imputed to him of replacing either “plant” or 
“stubble” cane. | 

As to your general demand “to put back the plantation in the 
same condition,” ete., we can only say that while we can conceive 
damages which the landlord may be bound to repair, the vagueness 
of your demand makes it impossible for us to do more than say, if 
a more specific demand is made, that it will receive all due and 
proper consideration. 

Yours, ete., 


(Signed) BBAUGHN, BUCK & DINKELSPIEL. 
25 3 Rule. 


Extract from the Minute-Book, November Term, 1884. 


NEw ORLEANS, Monpay, December 1st, 1884. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


RIcHARD VITERBO 


vs. \ No. 10667. 
SAMUEL FRIEDLANDER. 


On motion of Braughn, Buck & Dinkelspiel, attorneys for the de- 
fendant, and on suggesting to the court that it is apparent from the 
pleadings, the petition, and answer on file in this cause that the mnat- 
ters at issue between the parties fall within the equity powers and 
jurisdiction of this cause, and that the defendant is desirous to avail 
himself thereof, and have the cause tried as a case in equity, it is 
ordered that the plaintiff herein do show cause on Saturday, Decem- 
ber 6th, 1884, at 11 a. m., why this cause should not be docketed on 
the chancery docket of this court and tried as a cause in equity. 


« 
a tee ae, Ve eaiiyg vot we 


oo 


Ligne be Wess 


ee a ae al? 
ay Pets 


CR a a AE ce eT RES, MER Aes ae me me 
ad Foe TL Bae, RP SONG) tA TSAR ORY Te RCs, Se eee 
: 


RICHARD VITERBO VS. SAMUEL FRIEDLANDER. ~ 


Order to Docket on Equity Side of the Court. 
Extract from the Minute-Book, November Term, 1884. 


New ORLEANS, SATURDAY, December 6th, 1884. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


RICHARD VITERBO 
v8. No. 10667. 
SAMUEL FRIEDLANDER. 


26 This cause came on to be heard on the rule of the defend- 

ant to transfer said cause to the equity side of the court, and 
was argued by counsel for the respective parties; whereupon and on 
consideration of the premises it was ordered and decreed that the 
rule be made absolute, and accordingly that said cause be docketed 
on the chancery docket of this court and tried as a cause in equity. 


Supplemental Bill and Order. Filed December 17th, 1884. 


To the hon. justices of the circuit court of the United States for the 
eastern district of Louisiana. 


The amended and supplemental bill of Richard Viterbo, a citizen 
of France, against Samuel Friedlander, a citizen of Louisiana, United 
States, sets forth: 


1st. That your orator filed this suit on the law side of the court; 
that peremptory exceptions of no cause of action were interposed by 
defendant; but, after hearing the same, were overruled, and said 
defendant ordered to answer to the petition filed in the premises, 
with which order defendant complied by filing answer accordingly ; 
that subsequently said defendant moved to have said cause trans- 
ferred to the equity side of this court, and, after hearing, it was so 
ordered by the court. 

2. That your orator, reiterating the allegations of said petition, 
avers more particularly that said Samuel Friedlander did, in the 
month of , 1883, lease unto your orator the sugar plantation 
known as the Friedlander plantation, situate on the Mississippi 

river, right bank, in the parish of St. Charles, for a term of 

27 five years, ending 15th December, 1888, at the yearly rental 

of five thousand dollars, payable in advance, as will more 

— appear by reference to said contract of lease annexed as a part 
ereof. 

3. That your orator furnished the defendant his five promissory — 
notes accordingly; and in the month of January, 1884, he paid 
the first note due in advance for the rent of the year 1884. 

4. That said estate was leased asa sugar plantation the same 
being at the time in a good state of cultivation with canals, ditches, 
drains, fences, and other appurtenances, as stated in said contract of 
lease. Your orator, binding himself to cultivate the same as a sugar 
plantation, to plant all the cane on said estate asa canecrop in 1884, 
to keep the said plantation in a proper state of cultivation, and on the 
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termination of said lease to deliver said sugar plantation to said 

Samuel Friedlander in a good condition as to canals, ditches, drains, 
e o e 2 . ow @) e 

etc., with cane at the termination of said lease, Dec. 15th, 1888, 1n 


the following proportion, to wit: Eighty-five acres of full stand seed 


cane (such as is usually called first year’s stubble), and also not less 
than two hundred acres of stubble from what is called plant cane, 
which shall properly be protected in the ground. 

5. That. your orator has complied with all his obligations under 
said lease, and has invested a heavy hapital in improving said 
plantation, deepening and widening said canals and ditches, increas- 
ing the drainage facilities, and has actually planted all the plant 
cane left on said estate under the contract of lease, and has cultivated 
all the stubble on the premises which could be advantag-ousiy be 
cultivated until prevented by the overflow through what is known 
as the Davis crevasse. 

6. That in the spring and summer of the year 1884 there was 

an extraordinary and unprecedented rise of the Mississippi 
28 river from its tributaries down to the Balize, a rise that could 

not have been foreseen ; that from several causes, about which 
there are diversities of opinion, bit owing to recent and rapid 
changes in the bed of said river and possibly from other causes of a 
recent occurrence unknown to vour orator, an unforeseen and disas- 
trous rise has thus taken place in said river, as above stated, increas- 
ing manifold the difficulties of protecting the river plantations 
against crevasses and overflows; that said Friedlander plantation, 
which had not been subject to annual overflows, and which, as 
petitioner is informed and _ believes and so charges, has never been 
overflowed, nevertheless was inundated by water flowing through 
the Davis crevasse, a short distance from said Friedlander planta- 
tion, as above stated ; that no fault or negligence is imputable to 
your orator in the premises; but, on the contrary, your orator acted 
with extreme care and diligence to prevent such occurrence and has 
conscientiously and faithfully discharged his duties in that respect as 
lessee. 

7. That the river waters completely covered said plantation to the 
depth of several feet, entirely destroyed the cane crop standing in 
the ground and the fencing, levelled all the canals and ditches, and 
changed the very face of said plantation, so much so that it is 
destroyed as a sugar plantation, and rendered unfit for the purpose 
for which it was leased. 

8. That said overflow took place in March, 1884, and said plan- 
tation remained under water for several months, and when the 

raters subsided 1t was found that immense deposits of sand or allu- 
vial soil had been deposited on it, at certain places several. feet deep, 
and obliterating the very appearance of a sugar plantation. 

9. That as a consequence the said contract of lease was dissolved 

of right from said date of — March, 1884, and the mutual 
29 rights and obligations of both lessor and lessee did then and 
there terminate; and your orator has simply continued to 
take charge of said plantation, to preserve the same, and deliver it 
over to defendant the moment the latter signifies his readiness to 
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take delivery thereof and return to your orator the remaining rent 
notes to be cancelled and otherwise indemnify him in the prem- 
1ses. 

10. But your orator does not claim the right to retain said plan- 
tation until said Friedlander does make such restitution and indem- 
nity, but is ready to deliver over said estate without any condition 
precedent, trusting that said restitution and indemnity will follow 
in due course. And your orator again tenders said plantation to 
said Friedlander without condition, as above set forth. 

11. That, however, in a spirit of compromise your orator was will- 
ing to allow said Friedlander to continue said lease on reinstating 
said plantation as a sugar plantation, and for that purpose made a 
formal demand upon him to have the canal, and ditches reinstated 
and cane supplied in place of the crop destroyed ; but said lessor 
refused to accept to accept the proffered adjustment. 

12. That your orator fears that during the pendency of this suit 
said Samuel Friedlander may part with or transfer the four afore-— 
said promissory notes given for rent under said contract or lease, or 
institute or cause to be institated suit thereon against your orator 
for the purpose of harassing him and thereby multiply suits in the 
premises, to your orator’s great annoyance and injury. 

To the end, therefore, that said defendant, Samuel Friedlander 
may, if he can, show cause why your orator should not have the re- 
lief herein, and in his original bill or petition prayed: May it please 

your honors to grant to your oratur not only, the most gracious 
30 writ of injunction of the United States of America issuing out 

of and under the seal of this hon. court, to be directed to the 
said Samuel Friedlander, to restrain him from transferring or dispos- 
ing of said rent promissory notes, and from proceeding at law against 
your orator touching any of the matters in question, but also the 
writ of subpoena of the United States, to be directed to the said Samuel 
Friedlander, commanding him at a certain time and under a certain 
penalty therein to be specified personally to appear before this hon. 
court, and then and there full, true, and perfect answer make to all 
and singular the premises, and further to stand to, perform, and abide 
such further order, direction, and decree therein as to this hon. court 
shall seem meet. 

(Signed) CH’S LOUQUE, 

(Signed) ALBERT VOORHIES,. 

Solicitors. 


Order. 


Let, as within prayed, defendant show cause on Saturday, Dec. . 
20th, 1884, at 11 o’clock a. m., why a writ of injunction should not 
issue, and meanwhile let the defendant be enjoined from further 
proceedings herein. ) 

New Orleans, 17th Dec’r, 1884. 

(Signed) EDWARD C. BILLINGS, Judge. 
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RICHARD VITERBO VS. SAMUEL FRIEDLANDER. 
Restraining Order. Issued December 17th, 1884. 
UNITED STATES OF AMERICA. 


Circuit Court of the United States, Fifth Judicial Circuit and East- 
ern District of Louisiana. 


R. V1iTERBO 
vs. - No. 10667. 
S. FRIEDLANDER. 


31 The President of the United States to Samuel Friedlander, 
Greeting: 


Whereas it has been represented unto us in our said circuit court, 
on the part of Richard Viterbo, in a bill in equity lately exhibited 
against you touching certain matters and things therein set forth ; 
and whereas the Honorable Edward C. Billings, one of the judges of 
our said court, upon due consideration thereof, has made and al- 
lowed an order in said cause whereby you are required to show 
cause on the 20th day of December, 1884, at 11 a. m., why an injunc- 
tion should not issue as prayed for in said bill of complaint; and 
whereas the said judge has granted and allowed an order restrain- 
ing you immediately and forthwith, and during the pendency of 
said motion for an injunction, to the full extent and effect as prayed 
for in said bill of complaint: 

Now, therefore, in consideration of the premises, and of the allega- 
tions in said bill contained, you, the Samuel Friedlander, your 
agents, attorneys, and servants, and each of you, are hereby com- 
manded and strictly enjoined, under the penalty of the law, that 
you, and eachof you, absolutely refrain and desist from transferring 
or disposing of the rent promissory notes heretofore described in this 
cause, and from proceeding at law against complainant touching 
any of the matters in question. 

And that you, the said Samuel Friedlander, your agents, attor- 
neys, and servants, and each of vou, remain so inhibited and re- 
strained until the further order of our said court in the premises. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 17th day of December, in 
in the year of our Lord one thousand eight hundred and eighty- 


four. | 
[SEAL. | (Signed) KE. R. HUNT, Clerk. 


32 Marshal's Return. 


Received Dec. 17th, 1884, by the U.S. marshal, and en Dec. 18th, 
1884, I served a copy of the within restraining order on S. Fried- 
lander, defendant herein, by delivering the same to him in person 
in the city of New Orleans. 

(Signed ) EK. 8S. CURRY, 
Dy U.S. Marshal. 
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Rule for Injunction, &c. Entered and Filed 17th December, 1884. 


Circuit Court of the United States for the Eastern District of La. 
| In Equity. | 


R. VITERBO 
v8. No. 10667. 
S. FRIEDLANDER. 


On motion of Ch’s Louque and Albert Voorhies, solicitors for 
complainant, and on suggesting to the court that the plantation 
the subject-matter of this litigation has not been in possession of 
complainant since March, 1884; that he was dispossessed of the 
same; that the lease was annulled by the destruction of the prop- 
erty leased and is not now a sugar plantation; that your complain- 
ant has tendered said plantation back to the defendant, who refuses 
to accept the same; that your complainant is not desirous of run- 
ning any greater risks than necessary ; that this hon. eourt has de- 
cided that the plaintiff averred a- cause of action that the plaintiff 
threatened a suit at law on the notes in his possession : 

It is ordered by this court that S. Friedlander do show cause on 
Sat., the 20th of Dec., 1884, why the plantation should not be leased 
at public auction and the proceeds deposited in the registry of this 
cour until further orders, why an injunction should not issue as 
- prayed for in the bill, and why he should not deliver the rent notes 
‘now in his possession to the clerk of this hon. court, and why the 
bill now filed should not be substituted for the petition. 


Marshal’s Return. 


Received Dec. 18, 1884, by the U. S. marshal, and on Dec. 18, 
1884, I served a true copy thereof on S. Friedlander, def’t, by deliv- 
ering the same to him in person in the city of New Orleans. 

(Sig.) J. R. G. PITKIN, 
U.S. Marshal, 
By E. 8S. CURRY, 
D’y U.S. Marshal 


33 Answer to Amended and Supplemental Bill. Filed January 2nd, 
1885. 


To the hon. the judges of the circuit court for the fifth circuit & 
eastern district of Louisiana: 


RICHARD VITERBO 
v8. No. 10667. 
' SAMUEL F'RIEDLANDER. 


The defendant, Samuel Friedlander, reserving his exceptions and 
the benefit of the pleadings herein filed, and now and at all times 
reserving all manner of benefit and advantage to himself of excep- 
tion to the many errors and insufficiencies in complainant’s amended 
and supplemental bill contained, for answer thereto, er so much 
thereof as this defendant is advised is necessary and material to an- 
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swer unto, says that he adopts as part of this answer in full the 
answer hereinbefore filed to complainant’s original bill, and stands 
thereon. 
And, further answering, this respondent denies that in fact or In 
law the said lease referred to by complainant has been dissolved or 
terminated, and avers that said complainant at all times did, and 
does and must now, hold said plantation as lessee, with all the 
obligations incident thereto. 
And referring more especially to the charges and allegations in 
No. 11 of complainant’s amended and supplemental bill, respond- 
ent denies that any demand for specific repair to the ditches and 
eanals, or any portion of the leased premises, which he must keep 
in repair, was ever made upon him, if any repairs which he is bound 
in law to make are or were necessary, which is not admitted. 
o4 And as to the alleged loss and destruction of “cane” on 
said plantation respondent specially avers that same was 1n 
no sense a part of the leased property, but because, on the contrary, 
by the very terms of the contract of lease, copy of which is filed as 
part of the original answer and referred to here for greater cer- 
tainty, the property of the lessee, to be used and consumed under 
certain conditions, and its equivalent restored to lessor at the expi- 
ration of the lease, at any and all events said cane being at the risk 


of said lessee, and its destruction, from any cause whatsoever, must 


be the loss of said lessee. 

And in answer to specification or article “12” of said complain- 
ant’s bill of complaint, he avers that he has no intention to part 
with or negotiate the promissory notes given to him in accordance 
with the terms of said lease; and, further answering, this respond- 
ent avers that be is informed and has reason to believe that said 
complainant herein is not acting in good faith, and is prosecuting 
this harassing and annoying litigation well knowing that he is not 
entitled to — relief sought by him, but with the hope of forcing 
this respondent into a consent to the annulment of the lease; re- 
spondent avers that said complainant is not entitled to the injunc- 
tion by him prayed for, and this respondent should be permitted to 
prosecute his legal rights by suit at law against complainant for the 
enforcement of the material obligations of said lease. 

And specially reserving all his rights to the enforcement, by 
proper proceedings at law or in equity, — his legal rights against 
said Viterbo, complainant, arising out of said contract of lease, this 
detendant denies all unlawful combination in said bill charged, 
without — that any other matter or thing material for him to make 

answer to, and not herein sufficiently answered, avoided, or 
55) denied, is true, to the knowledge or belief of this defendant. 

All of which matters and things this defendant is ready to 
aver and prove as this court shall direct, and prays to be hence dis- 
missed, with his reasonable costs and charges in this behalf most 
wrongfully sustained. 

(Signed) BRAUGHN, BUCK & DINKELSPIEL, 
Solicitors. 
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The defendant, Samuel Friedlander, duly sworn, deposes and says 
that all the matters of faet in the foregoing answer contained are 
true and correct; and further deposes that all and singular the 
facts and allegations in the original answer herein filed on Dec. Ist, 
1884, to plaintiff’s original petition are true and correct. 


(Signed) | SAM’L FRIEDLANDER. 
Sworn to before me, this Dec. 31st, 1884. 
[SEAL. ] (Signed) W. O. HART, 
Not. Pub. 


Order. Extract from the Minute-Book. November Term, 1884. — 


NEw ORLEANS, THURSDAY, January 22nd, 1885. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


R. VITERBO 
v8. No. 10667. 
SAM’L FRIEDLANDER. 


Upon motion of solicitors for the complainant, and after hearing 
solicitors for the defendant, and the same having been duly 
36 considered by the court, and it appearing that said complain- 
ant is entitled to a preliminary injunction as prayed for iu 

the bill filed December 17th, 1884: 

Now, therefore, it is hereby ordered, adjudged, and decreed that 
an injunction be issued, pursuant to the prayer of said bill, strictly 
commanding, enjoining, and restraining defendant, Samuel Fried- 
lander, his clerks, attorneys, or agents, from parting with, out of his 
custody, or endorsing, assigning, or negotiating the four certain 
promissory notes of the complainant fully described in the bill, and 
that he be likewise enjoined and restrained from proceeding at law 
to enforce said notes, or any of the obligations of the lease set forth 
in the bill, during the pendency of this suit or until the further 
orders of the court. | 

And the court doth further order and decree that before the issu- 
ance of said injunction the complainant do enter into a bond, in 
favor of the defendant, in the sum of twenty-five thousand dollars, 
with good and solvent security to the satisfaction of the court, con- 
ditioned, that in case the court should hereafter be of opinion that 
said injunction should not be perpetuated, that the principal and 
sureties on said bond be liable to the defendant for, and shall pay 
to him, the full amount of said notes in principal and interest, five 
per cent. attorney’s fees on the amount thereof, and the reasonable 
costs and charges herein incurred by him, all as liquidated dam- 
ages, and such other damages as he may sustain by reason of said 
injunction. 

And that as to the other matters prayed for in the rule of com- 
plainant filed December 17th, 1884, the court doth deny the relief 
asked, as same is not properly allowable. 
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37 And it is finally ordered that the complainant be notified 

of this order, and that he be allowed ten days to furnish the 
bond herein required, and should he be in default at the end of that 
time this order for injunction will fall. 


Replication. Filed January 23rd, 1885. 


Circuit Court of the United States for the Eastern District of — 


Louisiana. 
R. V1iTERBO 
rs. No. 10667. 
S. FRIEDLANDER. 


Replication of R. Viterbo to the answer of defendant. 


This repliant, saving and reserving to himself all and all manner. 


of advantage of exception to the manifold insufficiencies of the said 
answer, for replication thereunto saith that he will aver and prove 
his said bill to be true, certain, and sufficient to the law to be an- 
swered unto; and that the said answer of the said defendant is un- 
certain, untrue, and insufficient to be replied unto by this repliant 
without this, that any other matter or thing whatsoever in the said 
answer contained, material or effectual in the law to be replied unto, 
confessed and avoided, traversed, or denied, is true, all which matters 
and things this repliant is and will be ready to aver and prove as 
this honorable court shall direct, and humbly prays as in and by 
his said bill he hath already prayed. 


(Signed) CH’S LOUQUE, 
(Signed) : A. VOORHIES, 
Solicitors. 


38 Motion to Appoint Examiner. Entered & Filed January 23rd, 
1885. 


Circuit Court of the United States for the Eastern District of Louis- 
jana. . : 


R. V1iTERBO 
v8. ! No. 10667. 
S. FRIEDLANDER. 


On motion of Ch’s Louque & A. Voorhies, solicitors for complain- 
ant, and on suggesting to the court that the replication has been 
= and that the parties are ready to commence taking proofs and 
evidence : 


It is ordered by the court that A. G. Brice, Esqr., be and he is 
hereby appointed examiner in this cause. 


(Signed) EDWARD C. BILLINGS, Judge. 
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Motion to Appoint Master. Entered and Filed 29th January, 1885. 
U.S. Circuit Court, Eastern District of La. In Equity. 


RIcHARD VITERBO 
v8. No. 10667. 
SAMUEL FRIEDLANDER. 


On motion of counsel for complainant and defendant, and on 
suggesting to the court that in accordance with the agreement made 
part of this motion: 

It is ordered that the order herein rendered appointing A. G. Brice, 

Esqr., examiner be amended and enlarged by appointing him 
39 as examiner and master herein, and to make a report in ac- 


cordance with law and practice of this hon. court. 
(Signed) EDWARD C. BILLINGS, Judge. 


U.S. Cireuit Court, Eastern District of Louisiana. 


RIcHARD VITERBO 
v8. No. 10667. 
SAMUEL FRIEDLANDER. 


It is hereby agreed that the order rendered in this case appoint- 
ing A. G. Brice, E3q., examiner be amended and enlarged by ap- 
pointing him examiner and master, and that as such he make a 
report in accordance with law and practice of this'hon. court. 


(Siged) BRAUGHN, BUCK & DINKELSPIEL, 
For Deft. 
(Signed) CH’S LOUQUE & A. VOORHIES, 
For PUff. 


Decree. Entered and Filed January 30th, 1885. 
United States Circuit Court. 


R. VITERBO 
vs. No. 10667. 
SAMUEL FRIEDLANDER. 


Upon motion of solicitors for the defendant, and the court consid- 
ering the decree herein entered on January 22d, 1885, allowing the 
complainant an injunction as prayed for upon his furnishing bond 
in the manner and form set forth in said decree, and it appearing 

that said bond has not yet been furnished, the court doth 
40 hereby order that the execution of said decree be referred to 

A. G. Brice, master, for the purpose of calling upon said com- 
plainant for said bond, examining, rejecting, or approving the sure- 
ties thereon if given, and the performance of such other duties there- 
under as may be necessary. 

Said master sha!1 report to the court at the expiration of the time 
mentioned in said decree, unless same be extended by the defendant, 
whether or not said bond be furnished, and whether or not the sure- 
ties thereon have justified themselves according to law. 
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Should said bond be furnished with proper sureties, the clerk of 
this court will issue the injunction as prayed for upon the order of 
the master. 

Should said bond not be furnished, or if the sureties thereon fail 
to justify, the court will dismiss the prayer for the injunction as 
originally ordered. - 

Jan’y 30th, 1885. 

(Signed) EDWARD C. BILLINGS, Judge. 


Report. Filed April 17th, 1889. 
U.S. Circuit Court, E. Dist. of La. 


RICHARD VITERBO \ 
vs. No. 10667. 
SAM’L FRIEDLANDER. 


To the hon. the judges of the U.S. circuit court in and for the 
eastern district of Louisiana. 

In pursuance of an order of this hon. court made Jan’y 23d, 

1885, and amended Jan’y 27th, 1885, I, the subscribed, one of 
41 the masters of this hon. court, after due proceedings had, find 
and do now report: 

On the 27th of October, 1883, the complainant leased from defend- 
ant a certain sugar plantation, situate in the parish of St. Charles, La., 
known as the Friedlander plantation, for the period of five years, 
together with all the buildings, outhouses, fences, sugar houses, etc., 
as described in the lease, at an annual rental of $5,000.00. In addi- 
tion to the lands and improvements so leased, the lessor declared 
“that he does hereby give unto said lessee all of the growing cane 
crop of 1883 now standing in the field;” and to reimburse said 
lessor for said cane crop the lessee binds himself “to leave on said 
plantation, for the use and benefit of the lessor, at the termination 
of the lease, eighty-five (85) acres of seed cane thoroughly cultivated 
and windrowed; also two hundred (200) acres of stubble cane prop- 
erly protected in lieu of the like number of acres of stubble cane on 
the place at the date of the lease.” The “lessor further leaves with 
the lessee, and for the use and benefit of the plantation, implements 
of husbandry used for cultivation valued at $500, thirty-four mules, 
valued at $3,700, and a quantity of hay and cord-wood, all of which 
are to be returned in kind, or their equivalent, at the expiration of 
the lease.” 

In March, 1884, a crevasse occurred upon what is known as the 
Davis plantation, the back waters from which crevasse overflowed a 
large portion of the Friedlander plantation, especially that portion 
used for cultivation, and it was under water for several months. 

The damage caused by this overflow I find from the evidence to 
be as follows: 

The lessee lost, by reason of said overflow, the entire crop of sugar 

cane of 1884; that is, the 200 acres of stubble cane and the 
42 85 acres of plant cane were destroyed; the ditches were par- 
tially, and in some places entirely, filled; the canals, espe- 
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cially the one dug by the lessee, were partially filled and the bridges 
generally swept away; the water remained over the land until July, 
1884 ; a deposit was left over the land of from 3 inches to 6 inches. 
To cultivate the land as a sugar plantation the following year (1885) 
it would require ditches to be redug, the canals to be opened or 
cleaned out, the bridges replaced, and seed cane to be obtained and 
planted—all at considerable cxpense—to put the plantation in the 
condition it was at date of the crevasse. 

The lessee on entering upon the lease, according to the evidence, 
found the ditches in a bad condition and no canal into which to 
drain the fields, except one on the lower side of the plantation. In 
order to prepare the ground for cultivation of sugar cane he decided 
that a more perfect system of drainage was necessary and he caused 
a canal to be dug through the centre of the plantation from the 
front to the swamp and enlarged and deepened the ditches, securing 
thereby a better system of drainage. __ 

The complainant states that this destruction occurred without any 
fault, negligence, or carelessness on his part, but by an extraordi- 
nary and unforeseen event. 

The question for determination is, whether the plantation leased 
was totally destroyed, or if the destruction, as in this instance, of 
the growing crop of sugar cane, the partial filling of the canals and 
ditches, and the washing away of the bridges is a destruction of the 
thing leased entitling complainant to a dissolution of tho contract? 

The thing leased was a sugar plantation; that is, land, buildings, 
and improvements thereon. It is admitted that the land, build- 

ings, and improvements thereon were not destroyed ; they are 
43 still intact. 

The Civil Code, art. 2743, gives the lessee of predial estates the 
right to claim abatement of the rent where extraordinary accidents 
occur that could not have been foreseen at the time of the making 
of the contract. When such a destruction takes place the damage 
must be 3 of the value of the entire crop to entitle the lessee to re- 
lief. In such cases the lessee has no option ; he may demand abate- 
ment of the rent, but not dissolution of the lease. 

In the case of Vinson vs. Graves, 16th A, 162, the court expressly 
refused to grant relief to the tenant, although his crop was totally 
destroyed. One of the distinguished counsel for complainant in 
this case was a member of the court that decided the Vinson- 
Graves case, and as there was no dissenting opinion I infer he con- 
curred in the opinion of the court in that case. 

The rule laid down in that case was that an overflow of the Mis- 
sissippi river was not an extraordinary accident, entitling the tenant 
to abatement of rent under art. 2743 of the Civil Code. 

If the articles 2697 and 2699 apply to predial estates, was the 
overflow of the Friedlander plantation a fortuitous, unforeseen 
event? It was admitted in the Vinson-Graves case the entire plan- 
tation was under water during the year 1858, and for that year 
ceased to be fit for the purposes for which it was leased ; the use of 
it was therefore seriously impeded. 
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The same principle laid down in the Vinson-Graves case was re- 
affirmed in the case of Masson vs. Murry et als., 21 A, 535. 

It appears now settled that a party seeking to give an inundation 
by reason of overflow from the river the character of “an extraor- 
dinary accident” must show that it was unusual and unforeseen, 
one to which the country was not originally subjected. 

In the case of Vinson-Graves the court says: “The over- 
44 flow of the Mississippi river is of such frequent occurrence 
that it cannot be regarded as belonging to that class of ex- 
traordinary and unforeseen accidents which entitle the tenant of a 
predial estate to an abatement of the rent. Indeed, the overflows 
of this river are so frequent that a system of levees has been con- 
structed under the authority of the State for the purpose of pre- 
venting the annual inundation of its bank; and so frequent have 
the waters of this river made breaches in the levees that even a 
crevasse itself cannot be considered as an extraordinary accident in 
the sense of art. 2714 of the Civil Code, and as such entitle the tenant 
of a predial estate to a reduction of the stipulated rent, although such 
crevasse should be the means of overflowing the land by the tenant, 
and thereby destroying a part of the whole of his crop.” This ap- 
plies to the lands along the whole length—not to some particular 
parts where crevasses had already occurred. 

On examination of the contract between complainant and de- 
fendant I find it is twofold. 

1st. It is the lease of the land in the parish of St. Charles owned 
by the defendant and known as the “ Friedlander plantation” 
buildings, outhouses, appurtenances, sugar house, etc. 

2d. A contract of giving in exchange to the lessee by the lessor 
all of the growing crop of cane of 1883 standing in the field as seed 
cane, 30 loads of cured hay, 185 cords of wood, the use of thirty-four 
mules, and $500.00 worth of tools and implements used on the 
ipa all of which are to be returned in kind, or their equiva- 
ent, at the expiration of the lease on Dec. 15th, 1888. 

The contract exchange is governed by art. 2660, Civil Code. 

45 After delivery of the hay, wood, and tools to the lessee, they 

were at his risk; and, if lost by fire or other event, could he 

plead the loss in bar of the lessor’s demands to return the same in 
kind, or their equivalent, at the expiration of the lease? 

Under the law of obligations and rights of the lessor we find the 
resolutory conditions specified. 


Art. 2692, Civil Code, binds the lessor: 


1st. “To deliver the thing leased to the lessee.” 


2nd. “To maintain the thing in the condition such as toserve for 
the use for which it is hired.” 


érd. “To cause the lessee to be in peaceable possession of the thing 
during the continuance of the lease.” | 


Art. 2710, Civil Code, says: 
Ast. “The lessee has the right to enjoy the thing leased as a good 
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administrator according to the use for which it was intended by the 
lease.” 

2nd. To pay the rent as agreed on. | 

These articles of the Civil Code are in harmony with the rules of 
the common law relative to the rights of the landlord and tenant. 

Warranty is one of the obligations of the landlord, but the war- 
ranty is that no person claiming through or under him, or having 
superior title to him, shall disturb the lessee in his quiet enjoyment 
and use of the premises leased. C. Code, art. 2500 e seq. Story, 
sec. 906. 

The liability of the lessee to pay rent: 

1st. Depends on his being put into possession of or afforded the © 
opportunity or power to take possession of the premises. | 

2d. Being secured in his quiet possession against all but wrong 
doers ; and 
3d. The lessee is bound to pay the rent, although he have 
46 no beneficial use or enjoyment of the thing leased unless the 

lessor has been guilty of some fraud, concealment, or misrep- 


resentation. | 
Story, sects. 931, 9316, 937, and A 937. 


This is the English law, and equity gives no relief in such cases. 

The same rule is laid down in “ Bishop on Contracts,” sect. 617: 
qui sentit commodum sentire debet et onus. 

The allegation that the plantation was destroyed by no fault of 
the complainant, but by “an unforeseen and disastrous rise in the 
river” is but invoking the maxim: Actus Det nemini facit injuriam. 

The common law interpretation and application of this maxim, 
as between landlord and tenant, give the tenant no relief in case of 
this kind. 

The act of God (Broom in his legal Maxims Marg., p. 211) defines 
any inevitable accident occurring without the intervention of man, 
and considered to mean something in opposition to the act of man, 
“which no industry can avoid or policy prevent.” 

And he cites a case where land was demised to a tenant, and pend- 
ing the lease a part of the land demised was overflowed by the sea, 
and so remained permanently. 

Relief was granted because the land was a total loss. 

It wili appear from the context the land itself must. be destroyed 
and not the growing crop lost by reason of the overflow. 

In the case of Izon vs. Gorton, 7 Scott, p. 537; 3 Woodbury & 
Minot, U.S. C. R.,82: The defendant was tenant from year to year; 
the upper floors ‘of the warehouse were destroyed by an accidental 
fire in the middle of the quarter; and the building rendered un- 

tenatable until rebuilt, about seven months afterwards. It 
47 was held the relation of landlord and tenant was not de- 
termined, and defendant was held liable for the rent. 

The law between the lessor and lessee of houses or lands has been 
strictly construed, and to protect the tenant from accidents that can 
be foreseen, such as fire, overflow by crevasses on the Mississippi 
river, he must make proper stipulations in the contract. 

“ Broom’s Legal Maxims,” 698. 
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It is claimed by the lessee that articles 2697, 2699, and 2728 of 
the Civil Code give the right to have the lease dissolved in such a 
case as here presented. It is pertinent therefore to consider the 
question with reference to these articles more specifically. The thing 
leased was a tract of land situate in St. Charles parish, a sugar plan- 
tation, with the buildings and appurtenances thereto belonging. 
The thing destroyed was the growing crop. The growing crop was 
not leased. : 

By Art. 2728, Civil Code, it is the loss of the thing leased that en- 
titles the lessee to have the contract of lease dissolved. 

Loss means destruction, and in this sense it would be the destruc- 
tion of the thing leased or ruined so so as to render it totally unfit 
for the purposes for which it was leased. 

In the words of Art. 2697 of the Code the thing must be totally 
destroyed. 

It cannot be said that the thing leased in this case has been totally 
destroyed or even partially destroyed. 

Art. 2699, Civil Code, says that if without any fault of the lessor 
the thing ceases to be fit for the purposes for which it was leased 
* %* * the lessee may obtain the annullment of the lease. 

The plantation was overflowed. Is the land unfit for the 
48 use for which it was leased by reason of this overflow ? 

The complainant admits the plantation would grow a crop 
of cane, but it would require a considerable sum of money and labor 
to put it in good condition for the growing of cane; that is, it would 
require seed cane, the canals and ditches to be dug out, and bridges 
rebuilt. 

This work is an incident to the growing of a crop of sugar-cane 
annually. Some years it may require more seed cane, more labor 
to put the canals and ditches in order than in others. 

The land therefore has not ceased to be fit for the purposes for 
which it was leased ; on the contrary, some of the witnesses suggest 
that the deposit has enriched and greatly benefitted the land. If it 
is clear the Friedlander plantation has not ceased to be fit for the 
purposes for which it was leased no relief could be granted to com- 
plainant under art. 2699, Civil Code, nor under art. 2697, Civil 
Code, for the thing has not been totally destroyed by an unforeseen 
a nor has it ceased to be fit for the purposes for which it was 
eased. 

Under art. 2697 the thing must be totally destroyed. If it is as- 
sumed a sugar plantation consists of the growing crop, the seed cane, 
the ditches, canals, bridges, houses, etc., destruction has only been 
partial and not total. In case of partial destruction, can relief be 
granted under art. 2697 of Civil Code? Some parts may be de- 
stroyed of a thing; in that case it is destroyed in part only. If de- 
stroyed in part only, or if destroyed in such a manner as to give the 
complainant relief, it must be destruction by some “ event unfore- 
seen.” 

The Supreme Court, in the case of Vinson-Graves, 16 A, 162, ai- 

ready cited, declared that overflows were not unforeseen events ; 
49 on the contrary, they declared that overflows cannot be re- 
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garded as belonging to that class of extraordinary and “ unforeseen 
accidents.” 

Art. 2743, Civil Code, uses the phrase “that unless those accidents 
be of such extraordinary nature that they cannot be foreseen,” and 
the corresponding art.in Code Nap., for the term “cannot have been 
foreseen,” uses the words “par des cas fortuits.”. The Vinson-Graves 
case defines the legal significance and force of these words: and that 
a crevasse on the Mississippi river cannot be considered an “ unfore- 
seen event ”—cas fortuit. 

The thing leased, therefore, was not destroyed by an “ unforeseen 
event ”—par des cas fortuits. 

Art. 2697 gives the lessee the right to demand a dissolution of the 
lease or a diminution of the price. If he could not have a diminu- 
tion of the price, because the thing was not destroyed by an “un- 
foreseen event,” a fortiori, he could not have a revocation of the 
lease, for the greater includes the less. It follows relief cannot be 
obtained by the complainant under arts. 2697, 2699, and 2728, Civil 
Code. : , 

Art. 2743 says: “That a tenant of a predial estate” (and a sugar 
plantation is a predial estate) “cannot claim abatement of the rent 
under the plea that during the lease either the whole or part of his 
crop has been destroyed by accidents, unless those accidents be of 
such an extraordinary nature that they could not have been fore- 
seen by either of the parties at the time the contract was made;” 
and under this art. the loss must be equal to the value of one-half 
of the crop, and the accident must be of such an extraordinary na- 
ture that it could not have been “foreseen.” Was the destruction of 

the crop by the crevasse an accident of such an extraordinary 
50 nature as to be unforeseen? ‘This is answered in the negative 
by the Vinson-Graves case. 

It will be seen, by both the common and civil law, that dissolu- 
tion of the contract of lease is not favored and is not allowed, unless 
the case comes clearly within the law as laid down. 

In the case of Dussnau vs. Generis, 6 A., 279, the Supreme Court 
says: “The consideration of the provisions of our Civil Code on the 
subject of letting and hiring, with reference to their general spirit 
and intendment, leads us to the conclusion that the law-givers did 
not contemplate the dissolution of leases except in extreme cases, and 
in this respect it harmonizes with the spirit of the Roman law and 
that of France.” In this case ingress and egress was much impeded 
by reason of the crevasse that occurred at Bonnet Carre, inundat- 
ing a portion of the rear of this city. The water covered the pave- 


_ment in front of the house occupied by defenuant. It rose into the 


alleyway and nearly. reached the yard, which was the means. of 
communication between the street and back buildings of the prem- 
ises. ‘The Supreme Court refused to annull the lease, and compelled 
the tenant to pay the rent for the residue of the term. In this case 
oO had removed his furniture and abandoned the house in 
ay. 
The same principle is laid down in the case of Denman vs. Lopez, 
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I therefore find in this case and do report— 
Ist. That the property leased was not destroyed. 
2nd. That the loss of the growing crop, the partial filling of the 
canals and ditches, and the washing away of the bridges was not 
caused by an “unforeseen event.” 
8rd. That the plantation is as suitable for cultivation as a 
51 sugar plantation, if not better, than it was prior to the overflow, 
and that the clearing of the canals and ditches and repair- ~ 
ing of the bridges [were].incidents necessary to the cultivation of a 
sugar plantation. 
4th. That equity can give no relief to complainant and that his 
bill should be dismissed with costs. 
All of which is respectfully submitted. 
New Orleans, April 15, 1885. 
(Signed) A. G. BRICE, Master. 


The fee of the master is referred to the court. 
Testimony filed with master’s report. 
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Testimony taken before A. G. Brice, Esq., examiner, at his office, 
No. 122 Gravier St., in [the] city of New Orleans, on the 28th day of 
Jan’y, 1885. , 

For complainant, Albert Voorhies & Chas. Louque, Esqs. © 
For defendant, Messrs. Braughn, Buck & Dinkelspiel. 
Index. G. Lussan. P. —. 
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53 GURBLAINE LussaN sworn for complainants. 


Direct examination by Mr. LouquE: 


Where do you reside ? 
. I reside in the parish of St. Charles. 
On what side of the river—the right or left? 
. On the right bank. 
Do you live at any distance from the Friedlander plantation ? 
. I live on the next place. 
Do you know anything in relation to the Davis crevasse ?. 
Yes, sir. : 
. Please state in what condition the plantation was Just previous 
to the Davis crevasse. 

A. The plantation was in cane. 

Q. Was i4 under full cultivation? | 

A. Some part of it was not cultivated right before and around the 
sugar house. | 

Q. How many arpents of cane was under cultivation on that plan- 
tation at the time of the crevassee ? 

A. About 160 or 170 acres of plant cane. 

(). How many acres of stubble cane was there on the plantation 
at the time of the crevasse ? . 

A. There was about 90 acres, more or less, according to my judg- 
ment. : 

Q. How do you know these facts that you have just testified to, 
relative to the amount of cane? | 

A. Mr. Viterbo made arrangements to rent the place and I went 

all over it. I was on the place next to it. 
54 Q. Please state what was the effect of the crevasse on that 
plantation (Friedlander plantation), and at what time the 

crevasse took place. 

A. [ cannot remember the exact date. 

Q. In what month was it? 

A. I know I was called at 4 o’clock in the morning, but I do not 
remember the day or month. 

Q. What time in the year was it—was it in the summer, spring, 
autumn, or winter ? . 

A. In the spring ; I believe in March or April... 

Q. Was any cane growing at the time? 

A. Yes, sir; the cane was that high (about a foot); that was the 
plant cane, and the stubble cane was up already. 

Q. Weil, when did the crevasse break ? 

A. In April the crevasse broke. 

Q. How much water was there on that place ? 

A. Some places 4 or five feet and some places three feet. 

Q. What was the least depth? 

A. At the sugar house, between it and the river, it was only two 
feet about. 

Q. That was the least depth on the place? 

A. In front of the sugar liaie on the railroad (Morgan R. R.) the 
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ground is high and then slants down towards the swamp ; there was 
no water right next to the railroad. 

Q. How far is the railroad in front of the sugar house? 

A. The railroad is about 8 acres from the riverand rightin front 
— sugar house. 

Q. You mean the water of the crevasse was in about eight acres 

of the river? 
5d A. Yes, sir. 
Q. Was there any water at the sugar house ? 

A. At the sugar house there was about two feet of water. 

Q. Going back from the sugar house was there any water ? 

A. After going back from tke sugar house the water increased in 
depth. 

Q. All the balance of the place behind the sugar house was cov- 
ered ? 

A. Yes, sir; every place except a cut at the railroad of about 5 or 
6 acres. | 

Q. Is that all the land that was not covered by water ? 

A. The quarters were not covered. 

Q. What do you call the quarters ? 

A. Where the stables and the mills are. 

Q. Is that where the negroes live? 

A. The quarters is where the stock was kept and where the hands 
lived, all about 12 acres; there was a cut below the railroad that 
was not under water. 

Q. Was there any land under cultivation that was not under 
water ? 

A. There was only one cut not under water. | 

Q. I asked you if there wasany land in cultivation that was not 
under water? ° 

A. No, sir. 

Q. Was there any cane under cuitivation that was not under 
water ? 

A. Not a stick of cane. 

Q. How many quarters are there on that place? 

A. Two. | 

Q. Was any one of them under water? 
56 A. One was under water about two feet. 
Q. How many cabins did you have all told on that place? 

A. I cannot tell you how many in front, but behind there is eight 
new ones; those in front [of ] sugar house I never counted. 

Q. How long did the water remain on the place ? 

A. I think the water commenced to go down in May—in latter 

art. 

Q. How long did it remain on the place? 

A. It remained on the place about three months. 

Q. When the water left the place was there any of the plant cane 
or anything that was cultivated that could have kept on growing? 

A. No, sir; all was killed. 

Q. What was the effect of the crevasse as regards the cultivation 
of the place? : 
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A. It destroyed all the crop, and left the place in such a bad way 
that it could not be cultivated this year, as the ditches are all filled 
u 


Q. Filled up with what? 
A. Deposit of sand. 
Q. What would be necessary in order to cultivate this place in a 
crop of cane this year? 
A. It would have to be ditched from one end to the other. 
Q. What else; is that all? 
A. No; you would have to buy seed cane, make new bridges, as 
they were all destroyed ; there is not one bridge on the place. 
Q. How many bridges does it require on that place? 
A. I cannot tell you exactly—a good many. 
Q. About how many? 
57 A. There is no less than 15 or 16 bridges. 
Q.°How many cuts are there from the front to the rear of 
that plantation ? 
A. I think about 15, at the least; maybe more. 
Q. What is a cut? 
A. A cut is the land between the cross ditches; the, cross ditches 
are those running parallel with the river. 
Q. How is the slant of the land on that plantation ? 
A. From the river to the swam 
Q. How many canals is there on that plantation from the river 
to the swamp? 
A. They have two canals on the place. 
Q. You have two canals running from the river to the swamp? 
A. Yes, sir. 
Q. There are fifteen cuts from the river to the swamp and two 
canals? 
. Yes, sir. 
Are there not bridges on the canals? 
. Bridges only on one canal. 
How do you cross over the other canal? 
. It is on the line between the plantations. 
So there are fifteen main bridges on the place’ 
Yes, sir. 
How many bridges are there on the cross canals? 
. I know there is six through the main roads. 
15 and 6 makes 21 bridges on the place? 
. Yes, sir; I am counting only the main bridges; there is some 
more bridges on the little canals and on the main roads; there are 
some bridges over the 5-feet ditches also. 

Q. How much does it cost to make one of those main 
58 bridges and how wide are the canals? 

A. The canals commence at about 6 feet and get to 20 feet 
wide. The canal commencing at the sugar-house is 6 feet wide and 
gets wider as it goes back. 

Q. How much would it cost to build one of those main bridges 
where the canal is ten feet wide? 
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A. You can buy the lumber there at not less than $20 to $25 per 
the bridge. 

Q. Where the canal is 20 feet wide the cost is more than for where 
it is 10 feet wide for a bridge? 

A. Yes, sir; a man has to buy the cross pieces besides the other 
lumber. 

Q. What has become of those two main canals ? 

A. Some parts of them is filled up with sand, and in some parts they 
are filled up more or less. 

Q. Are they filled up completely with sand ? 

A. Not quite to the top, but pretty well full. 

Q. Have you any idea what it would cost to dig out those canals 
again ? 


Objection. Mr. Buck, att’y for defendant, objects to the question 
on the ground that no testimony should be allowed in this investi- 
gation going to show particular damage or particular injury to special 
improvements of parts of this plantation, except in so far as the 
same may tend to the main and one issue left in this case ; that is, 
whether or not the plantation has been materially destroyed and 
rendered unfit for the purposes it was leased for, as laid down in the 
Civil Code, and he also objects to any question as to the cost or value 
of damages in dollars and cents as entirely irrelevant to the plead- 
ings !n this case. 

Ruling : Objection sustained. 


59 Att’y for complainant reserves a bill to the ruling. 


Q. How many acres were under cultivation on that plantation 
from the river to the swamps? 

A. I cannot tell you exactly, but about 40 acres deep. 

Q. How many acres wide is the plantation ? 

A. I think seven acres wide by about 40 acres deep. 

Q. How far apart are the cross ditches ? 

re Some 3 acres, some 4 acres, some 23 acres. I judge that by 

the eye. 

Q. Have you any ditches between the two canals besides the cross 
ditches ? . 

A. Yes, sir;*plenty ; one every $ acre. 

Q. You say all these ditches and canals are filled up and practi- 
cally useless ? 

A. Some are filled up more or less and some filled up altogether 
with sand. 

Q. In the condition this plantation is to-day, can you cultivate 
anything on it? 

A. You can make rice; that is the only thing you can cultivate 
without ditches. | : 

Q. What would you call this plantation to-day ? 

A. I would call it a plantation to make rice. 

Q. Would you call it a sugar plantation ? 

A. You could not make sugar on it this year; it would have to 
be put in order and be ditched. 
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Q. You cannot raise sugar on it in the condition it is now ? 

A. No, sir. 

Q. How far was the crevasse from that plantation ? 

A. After the next plantation, which is the Lone Star plantation, 

which is about 20 acres wide, then came the crevasse. 
60 Q. It was about a mile? 
A. Yes, it was about a mile; pretty near a mile. 

Q. What did Mr. Viterbo do to prevent that crevasse ? 

A. He furnished a hundred hands; we were there when the break 
occurred. 

Q. How long did the hands work there to try and stop the cre- 
vasse ? 

A. Three weeks; until railroads took charge. 

Q. Mr. Viterbo had hands at the crevasse all the time the Mor- 
gan R. R. worked at the crevasse? 

A. Yes, sir; until they went to work with the pile-drivers. 

Q. He had his hands working there for some time? 

A. Yes; and when the 2 R. R’s took the job he had his hands 
filling sacks. 

Q. After they found out they could not prevent the crevasse, what 
did Mr. Viterbo do? 

A. We got a lot of sack and lumber and tried to stop the water 
from coming on the plantation by working on the levee on the side 
of the plantation, but it broke up by the sugar house and let the 
water in. 

Q. How many hands did you have working on that side levee? 

A. We had about 125 hands working there; maybe 150 hands. 

Q. Mr. Viterbo had 150 hands working there ? 

A. Yes, sir; and his hands were working all the time, and I went 
with my hands from the Edmee plantation. 

. What do you call the Edmee plantation ? 

. Mr. Viterbo’s plantation. 

What do you mean by your hands? 

I mean by my hands the hands [ work on my plantation and 
not on the Friedlander plantation. 

61 Q. Well, what was the result of his work? Did he succeed 
in stopping the water? 

No, sir. 

At what time did he abandon working on the place ? 

In May, some time. 

. Do you know what was the cause of the Davis crevasse ? 

. [ cannot tell you—there was a rice flume broke that was about 

15 feet when got there at 4 o’clock in the morning. 

Q. Did Mr. Viterbo have anything to do with the Davis levee be- 
fore the crevasse ? : 

A. ‘No, sir; he had nothing to do with it. 

Q. Who was in charge of the Davis levee ? 

A. Mr. Dugasson’s plantation was there in front of the crevasse. 

Q. 4 Viterbo had nothing to do with that levee before it broke ? 
A. No, sir. 
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Cross-examination by Mr. Buck, att’y for defendant: 


Q. You say you own the plantation adjoining the Friedlander 
plantation? 

A. I work it; I don’t own it. 

Q. Who owns that plantation ? 

A. It is Mr. Viterbo’s plantation, called the Edmee. 

Q. Then when you speak of the adjoining plantation you mean 
the Edmee plantation, which is worked for the benefit of Mr. Viterbo 
and of which you are manager ? 

A. Yes, sir. : 

Q. You are employed by Mr. Viterbo? 

A. Yes, sir. | 

Q. Does Mr. Viterbo own the Edmee plantation? 

62 A. I believe he owns the plantation. 

Q. Who manages or cultivates the Friedlander plantation ? 
He had a manager then. 
. Who was the manager? 
. Mr. Halphen. 
. The Edmee plantation is also a sugar plantation, is it not? 
. Yes, sir. 
. On what side of the Friedlander plantation does the Edmee 
plantation drain into the swamp? 

A. The Edmee plantation adjoins the Friedlander plantation on 
the upper side. 

Q. The Edmee and Friedlander plantations front on the river, do 

they not? : 

A. Yes, sir. 

Q. Where was the Davis crevasse relative to these two plantations, 
above or below? 

A. Below them. 3 

Q. er far below the Friedlander plantation was the Davis cre- 
vasse 

A. Between a mile and three quarters of a mile. 

Q. Was it a mile or was it 2 of a mile? 

A. It was between ? of a mile and one mile. 

Q. The Friedlander plantation was overflowed by back water from 
the Davis crevasse, was it not? : 

A. Sideways and back water. The levee on the side to the cre- 
vasse broke at the sugar house of the Friedlander plantation and ran 
to the lower part and filled up the place with water. 

Q. Was the Edmee plantz.tion under cultivation at the same time? 

A. Yes, sir. 

Q. As a sugar plantation? 
63 A. Yes, sir. 
Q. Was it overflcwed ? 

A. A great portion of it was overflowed back of the levee in the 
middle; on the other side of the levee it was not overflowed; the 
roa did not get through the levee in the middle onto the other 
side. 


Q. How much of the Edmee plantation do you say was’ over- 
flowed ? 
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A. Yes, sfr. 


Q. How long is that levee between the Edmee and Friedlander 

plantations? 

A. It is 35 to 40 acres long from the river. 

Q. How long on that side is the Edmee plantation, including ae 

woods and everything ? 
A. It runs back clear to a little lake. 
Q. About how many acres? 
A. It is about 6 miles from the river to that lake. 

Q. The Edmee plantation is about 6 miles in-depth? 


A. The back portion. 
Q. What do you call the back portion ? 

[A.] There is a levee across the field in about the middle of the 
plantation. 
Q. Then the Edmee plantation and the Friedlander plantation 
are divided by a levee that ran back from the river? 

A. .Yes, sir. 

Q. How far back did that levee extend? 

A. Between 35 and 40 acres in depth. 

Q. What is the total depth of the Edmee plantation on the line 
of that levee—the total depth on the side of the Friedlander planta- 
tion? 
A. About 45 to 50 acres in depth on that side. 

Q. I understand you to say that this side levee divides the Edmee 
and Friedlander plantations? 
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A. Yes, sir; about that. 


Q. How far beyond the end of this Jevee does the cultivated part 
of the Edmee plantation go? 


A. About 43 to 53 acres. 


Q. How many acres of the Edmee plantation under cultivation 


was under overflow ? 
A. About 200 acres, below the levee, that was planted 1 in cane. 


Q. That was in cane, you say? 


A. Yes, sir; 


Q. Those 200 acres were actually under cultivation at the time of 
the crevasse? 


A. Yes, sir; 


Q. Is any portion of these 200 acres that were under overflow 
under cultivation now at present ? 
A. Not yet; I am plowing some of it now in front of the Morgan 
railroad. _ 
Q. You contemplate putting it in cultivation this year? 


planted in sugar cane. 


inside of the side levee. 


A. Yes, sir; I am ditching it now. 


Objection: Judge VooruHiks, counsel for complainants, objects to 
any evidence as to the cultivation and ‘present condition of the 
Edmee plantation, on the ground that it — foreign to the issue in 
this case‘and inadmissible. 


Note: Mr. Buck, counsel for defendant, claims that he is cross-ex- 
amining the witness, and under the laws of evidence he has the 
right to question the witness on that point. 
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Ruling: Objection overruled. 
65 Reservation: Judge VooRHIEs reserves his right to a bill. 


Q. How deep was the water on the Edmee plantation where it 
was under water ? 

A. In the field under water it was in some places on the ridges 
2 feet, and in other places, not on the ridges, about 3 to five (5) feet. 

Q. So much of the Edmee plantation that was under water was. 
just as effectually overflowed as the Friedlander plantation was over- 


flowed ? 
A. Yes, sir; except on some hills the water was not so deep. 
Q. Some hills; what do you mean by chat; are there any hills on 
the plantation ? 
A. Some cuts. 
Q. You mean levees? 
A. Some ground is new land just cleared and has ridges on it. 
Q. Artificial ridges, you mean ? 
A. Yes, sir. 
Q. Ridges and levees, but not natural ground, but artificial ? 
A. Yes, sir; it is not natural ground. 
Q. How long have you been engaged in planting sugar cane in 
this State? 
A. Since 1866. | 
Q. Have vou ever cultivated any plantation of your own in cane? 
A. No, sir. 
Q. As a matter of business, what is the present condition of the 
sugar planting interest in Louisiana; is it lucrative, or otherwise? 
A. I don’t know; I am not well acquainted with the sugar 
65 market. 
Q. Is it not a fact that the planting of sugar cane is not as 
profitable in the State of Louisiana as it was a few years ago ? 
A. There was a time when sugar brought from 10 to 12 cents 
per pound. 
Q. How much is it worth now per pound? , 
A. Some for 53-53, and some only brings 43 cents per pound. 
Q. That is what the planters get ? 
A. Yes, sir. 
Q. What did planters get for sugar per pound three or four years 
ago * 
A. From 7 to 8 cents. 
Q. What did they get two years ago? 
A. I do not remember. — 
Q. Is it not a fact that after a plantation has been cultivated for 
a year and the crop harvested that the land has to be reditched, 


graded, and prepared before a new crop is planted, whether there 
has been an overflow or not? 


A. Not every year. 2 : i 
Q. Is it not necessary to dig out the ditches and prepare a planta- 


tion for the proper drainage every year before a new crop is put in 
the ground ? 


A. Not all the plantation. 
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Q. Not all the plantation? 

A. No, sir. 

Q. Some of it? 

A. Yes, sir. 

Q. How much of it? 

A. Well, when you plant cane; every 3 years. 
67 Q. You dig out the ditches every three years. 
A. Yes, sir; the same ditches that were there before. 

Q. Suppose you were to plant sugar cane now on a plantation for 
the crop of 1885; what would you do? 

A. I would dig out the ditches and clean up the land. 

Q.: What would you then do? 

A. I would plant the cane and see that the ditches are all good 
and the drainage good. 

Q. The ditches you dig out this year would you dig them out 
next year? 

A. No, sir; the ones I dig out this year I would do nothing to 
except cleaning out the grass in them. 

Q. You would not dig them any deeper? 

A. No, sir; I would take the grass out. I call digging when you 
take a spade. 

Q. What is the effect of an overflow on the soil of a plantation in 
regard to productiveness ; is it injurious or is it an improvement to 
the land? | 

A. It depends how the deposit is made, and how much of it. 

Q. The extent of the effect depends on how much is deposited— 
is the effect good or bad ? | 

A. Good. I mean when there is a deposit. 

Q. Was there any deposit left on this plantation (Friedlander’s) 
by this overflow ? 

A. Yes, sir. - 

Q. How much of it? 

A. Some places it was less and in others more. 

Q. About how much deposit was left in inches ? 

A. About five or six inches, more or less. 
68 @. Was that the greatest depth of the deposit ? 
A. In some flaces it was as deep as eight inches. 

Q. What is the depth of the ordinary ditches? 

A. Three feet. 

Q. Have you a ditch of that kind between every cut you have 
stated ? 

A. Yes, sir; they are bound to be three feet, more or less—gener- 
ally 3 feet. 

Q. What is the depth of the canals? 

A. In some places five or six feet, and in some places eight feet 
deep by twenty feet. 

. Twenty feet wide ? 

A. Yes, sir. 

Q. What is the width of the two canals? 

A. They look to me about 20 feet wide, more or less. 

Q. What is the width of the ditches you say are three feet deep ? 
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A. About 3 feet wide; more than that; they are from five to six 
feet; the cross ditches are larger than the leading ditches. 

Q. Which are the cross ditches ‘ ? 

A. Those that divide the cuts and run parallel with the 1 river. 

@. Where are the two canals? 

A. One is on the lower line. 

(). What do you mean by the lower line? 

A. Below: on the lower line of the Fried!ander plantation. 

(. Where is the other canal ? 

A. In the center of the plantation. 

Q. Does any canal divide the Friedlander plantation from the 
Edmee plantation ? 

A. No, sir; onlv a ditch. 
6Y Q. How many leading ditches are there running parallel 
with the canals? 

A. One to every 4 acre. 

Q. What was vour reason for stating that this plantation was only 
fit for a rice plantation ‘ ? 

A. Because it has to be ditched, and because you cannot get the 
water out without ditches. 

(). What is the depth of those ditches now? 

A. Some are filled up altogether. 

(). How about the eanals ? 

A. All nearly filled up; some places clean full. 

(). How full are i 

A. Well, I can’t say; they are filled up more or less. 

. The only reason W hy the Friedlander plantation cannot be 
cultivated as a sugar plantation is that it would have to be ditched 
and canaled ? 

A. Yes, sir. 

( d The drainage would have to be restored? 

. Yes, sir. 

o By going through the ditches? 

A. Yes, sir; in the ditches to the swamp. 

Q. Did you have charge of Edmee plantation at the time Mr. Vi- 
terbo took possession of the Friedlander plantation ? 

A. Yes, sir. | 

(). You know that the stubble cane and seed cane on the Fried- 
lander plantation was cultivated in the vear commencing in 1884 
for the purpose of getting a crop for 1884? : 

A. It was ealtivated; but [ don’t know what the intention of Mr. 

Viterbo was about that. 
70 (). Mr. Viterbo took possession in December, 1583? 
A. I do not remember. 

Q. Had Mr. Viterbo planted a crop of sugar cane on the Fried- 
lander piantation at the time of the overtlow ? 

A. Yes, sir. 

Q. That crop was the offspring or produced from the stubble cane 
which Mr. Friedlander left on the plantation when Mr. Viterbo took 
possession ? 


A. Yes, sir. 
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Q. Did Mr. Viterbo plant any of that stubble anywhere else? 
A. No, sir. | 

Q. Did he take any to the Edmee plantation ? 

A. No, sir. 

Q. Was there a stand of that crop in good growing condition at 
the time of the overflow ? 

A. Yes, sir; in some places one foot high, and in some places 
sprouting. It was all up out of the ground. 

Q. If that crop had been matured and harvested, what would 
have been necessary for the purpose of rep!anting for the year 1885 
another sugar crop on the same ground ? 

A. It would not be planted on the same ground, but on the 
ground next to it. 

Q. You cannot plant in the same ground two successive years? 

A. No, sir; you don’t want to do that, because the stubble is 
already there. 

Q. What is necessary to raise another crop of cane on the very 
spot and on the very ground on which you have just harvested a 
crop? 

A. On the same spot you planted cane last year the stubble comes 

up this year. 
1 Q. You plant new cane, do you not? 
A. You don’t plant new cane on the same ground ; the 
stubble cane comes up for 2 and 3 years. 

Q. What do you do to plant a crop of cane in new ground ? 

A. You plant the stubble, and that is good for two or three years; 
some people plant corn and cow peas in the cane. After you have 
used the stubble for two or three years you plant the field in corn 
and cow peas; that is to rest the ground; and then the next year 
you plant the plant cane in the cow peas and corn. 

Q. How long has Mr. Viterbo been on the Edmee plantation? 

A. Three years. 

Q. He was there the year before he leased the Friedlander planta- 
tion * 

A. Yes, sir; he has took in three crops. 

Q. The one you are preparing for now will be the fourth crop? 

A. Yes, sir. 

Q. What is the reason why cane cannot be planted in the same 
ground the succeeding year after three crops have been made ? 

A. There is no reason at all why cane cannot be planted origin- 
ally in the field after three crops have been taken off it; it is not 
generally done because it was[tes] the land and makes it barren. 

Q. On a sugar plantation in constant use do you put the same 
land in cultivation for sugar every year? 

A. No, sir; not generally ; some planters do it, but they use ma- 
nure or fertilizers on the ground. 

Q. Once you have planted a plantation in cane or a piece of 
ground in cane, how many years does it remain planted with cane? 

A. Two years stubble and one year cane. 

Q. What do you do with the land after that? 
72 A. Some plant in corn and some in corn and cow peas. 
6—1089 
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Q. How long? 
A. One year. 

Q. They give the land a rest? 

A. Yes, sir; some do, and some use fertilizers and manure, and 
some plant in corn and some in cow peas, and leave the land for a 
year, and the next year plant cane. 


tedirect examination by Mr. LouquE: 


Q. Will you give us the estimate of what it would cost to dig those 
ditches and canalsand put them in the same condition as they were 
before the overflow ? 


Objection: Mr. Buck objects to the question on the grounds 
stated in his former objection (former objection read, p. —) and as 
being irrelevant to the issue, and also objects to the form of the ques- 
tion from “ put them in the same condition as they were before the 
crevasse,” on the ground that it is not necessary to put them in that 
condition. 


Ruling: Objection overruled. 
Reservation: Mr. Buck reserves the right of a bill. 


A. Between four and five thousand dollars. 

Q. How long is the main canal from the river to where it stops? 
A. Never measured it exactly. 

Q. About how long? 

A. About 80 acres. 


Q. By Judge Vooruies: How much of it is filled up? 
A. From one end to the other end. 


Q. By Mr. Louque: After a crevasse, if you plant cane on 
73 the land that is covered with a deposit of sand,can you make 
sugar cut of the cane? 

A. The first year after a break the cane does not grow well. 

Q. Do you know or not whether there are bugs which spring from 
that deposit and destroy the cane? 

A. I cannot say; I never saw it; I have heard of it. 

Q. You never saw it? 

A. No, sir. 


Recross-examination by Mr. Buck: 


Q. You have testified that the deposit on the land in the ditches 
was two feet deep; did you mean that it was two feet deep in the 
canals also? 

A. In some places, and some places filled up. 

Q. The average depth of those canals was about five to six feet ? 

A. Yes, sir. 

Q. How much deposit was left in those canals? 

A. Some places two, and some places 23 feet, and some places 
filled up. 

(). In some places the canals were filled up with deposit, and in 
some places 2 and 23 feet? 
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A. Yes, sir; in some places there was more than 23 feet. 
Q. You do not mean to say that in any one place the ditches and 
canals were filled up to the top? 
A. The ditches, not the canals. 
Q. They were filled up by mud draining into them, as all ditches 
are filled up? 
74 A. No, sir; by crevasse sand. 

Q. Have you made any estimate as to the probable cost of 
restoring these canals and ditches, and did you prepare your answer, 
or is it a simple opinion ? : 

A. I estimate that from opinion. 
Q. You have made no calculation on the subject ? 
A. No, sir. 


JoHN A. Siaur sworn for complainants. | 


Direet examination by Mr. LouqueE: 


Q. Where do you live? 

A. At present I live in Iberville. 

Q. Are you acquainted with the Friedlander plantation ? 

A. Yes, sir; I lived on the plantation next to it. 

Q. Did you live on that plantation next to the Friedlander plan- 
tation in 1884? | 

A. I was 18 months one of the overseers of the Edmee plantation. 

Q. By Judge Voorntes: You were on the Edmee plantation dur- 
ing the Davis crevasse ? 

A. Yes, sir. 

Q. How long did you remain there after the crevasse? 

A. I remained ‘until the 14th of October. 

Q. By Mr. LovquE: You saw the crevasse after the water had 
withdrawn ? 

A. Yes, sir. 

Q. What was the effect of the crevasse on that plantation as 
regards the cultivation of that plantation; I mean the Fried- 

lander’s? 
75 A. It was completely destroyed as a sugar plantation ; it 
had no drainage. 

Q. By Judge Voornies: Why do you say it was destroyed as a 
sugar plantation ? 

A. Because the cultivation of cane requires drainage and without 
it you cannot raise cane. 

Q. By Mr. Louaue: Has the plantation any drainage at all? 

A. There is very little. 

ag Judge VoorHIEs: What is the appearance of the planta- 
tion % 

A. It just looks like a wild field without drainage; the water 
that comes from the rain remains there. 

Q. What has become of the ditches ? 

A. Partly filled; some ditches are filled up; the lower canal is 
filled up. : 
—Q. There are two canals that run to the rear of the plantation ; 
in what condition are they ? 
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A. The center canal is partly filled, in some places almost entirely 
filled; where they encountered a ridge it is filled up to the top; there 
are places only two and 23 feet, and so on. 

Q. You refer to both canals? 

A. Yes, sir. 

Q. Those canals, how do they drain now ? 

A. They are of no use to the planter unless they are dug out, as 
they do not drain the land. _ 

Q. What amount of labor would be necessary to put those canals 
in the same condition they were before the crevasse ? 


Objection: Mr. Buck objects to the question on the grounds 
76 as stated before on page —. 


Ruling: Objection overruled. 
Reservation: Mr. Buck reserv’s his bill. 


A. It would require a large amount of labor to put the plantation 
in fit condition to raise sugar. 

Q. In order to cultivate sugar on that plantation as it is now 
would it not — making a new sugar plantation rather than repair- 
ing of a sugar plantation ? 


Objection: Mr. Buck objects to the question on the ground that 
it is the mere opinion of the witness and not admissible. 


Ruling: Objection sustained. 
Reservation: Counsel for complainant reserves a bill. 


Q. Have you any idea what sort of deposit generally there is upon 
that plantation left by the crevasse ? 

A. The ground is covered with sand deposit; in some places more 
and some places less; where there was currents there is less; in some 
places it is 3 inches, some places 5 to 6 inches deep. 

. By Mr. LouquE: How old are you? 

. 62 years old. - 

. How long have you been engaged in sugar planting ? 

. My whole life. 

. Have you seen the effect of crevasses on sugar plantations ? 

. Yes, sir. 

How often ? | 

. Three times. Once in Point Coupee, on my piantation in Iber- 
ville, and the last crevasse. 

Q. Is it necessary for the cultivation of sugar cane that you should 
have drainage? 

A. There is no possibility of making sugar to advantage 
77 unless there is drainage. 
Q. How much drainage does it require? 

A. You cannot have an excess of drainage fur sugar cane. 

Q. By Judge Vooruiss: As a minimum? 

A. There must be ditches every 3 acre, and eross ditches every 4 
or 5 acres, and large canals on the side lines; cane requires a great 
deal of water, but that water must be running water. 
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Q. What would be [the] effect of stagnant water on cane? 


Objection: Mr. Dinkelspiel objects to the question on the ground 
that it is simply the opinion of the witness. 

Ruling: Objection sustained. 

Reservation: Complainant reserves his bill. | 


Q. What would it cost per foot to rebuild the canals and ditches 
on the Friedlander plantation ? 


Objection: Mr. Buck makes the same objection, as stated above, 
and on page —. Objection sustained. 
Reservation: Complainant reserves his bill. 


Q. By Mr. Lovuque: Is there anything growing on that plantation 
now? 
. Nothing at all. 
. Do you call it a plantation ? 
. It is a large body of land idle now. 
Can you plant anything on it in its present condition? 
. I don’t see how you could. 
. Could you raise rice on it now”? 
. You cannot, because you have to bring water to rice and take 
it out. 


>oPOro> 


78 Cross-examination by Mr. Buck: 


Q. Then you differ with Mr. Lusson as to raising rice on the 
plantation in its present condition ? 

A. Yes, sir; from the very fact that rice requires water, and at 
the same time it must be renewed ; I don’t see how you could renew 
the water on that plantation in its present condition. 

Q. If you make the ditches the water would not stay there ? 

A. No, sir; unless you dam them. 

Q. Do you operate a sugar plantation of your own? 

A. I have the largest sugar plantation in this State. 

Q. When did you leave the Edmee plantation ? 

A. 14th October, last year. 

Q. Was any work done on the Friedlander plantation after the 
crevasse? 

: — sir; there is only weeds and grass there now, and under- 
rush. 

Q. You say the place has nothing on it but weeds and grass ? 

A. Yes, sir. 

Q. What is there growing on it now ? 

A. I don’t know; I don’t think there is anything. 

Q. What was on the plantation last October ? 

A. It was covered with weeds. 

Q. When did you examine the plantation with regard to the 
deposit and the depth of it? 

_A. When the water had gone down I went over the place several 
times. 
Q. At whose request ? 
A. Nobody’s; Mr. Lassan and myself happened to go there ; we 
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tied our horses on the edge of the woods and went over the 
79 place and saw where the deposit had taken place, and the 

condition of the ditches and canals; it was at nobody’s re- 
quest. 

Q. You were there in the employ of Mr. Viterbo? 

A. Yes, sir. 

Q. Was not Mr. Lussan manager on the Edmee plantation ? 

A. Yes, sir; we were the managers. : 

Q. You were both on the same plantation then? 

A. Yes, sir. . 

Q. What is the deepest deposit you found on that plantation ? 

A. Just beyond the Morgan R. R. I suppose there was a depth of 
one foot. 

Q. That was on a ridge? 

A. That was in the lowest place—a ridge on both sides. 

(). Did it do any damage to the plantation by filling up that low 
place? 

A. No, sir; on contrary, benefited it. 

Q. Did not the deposit benefit the ground in every respect ? 

A. That is a question that has never been decided upon, as the 
cost of putting things back and repairing the damage done is very 
great 

Q. I asked you whether or not the deposit is beneficial to the soil 
as manure? 

A. Of course it is; but if you foot up the expenses of raising a 
crop on the year after the crevasse it would be better not to have 
an overflow. 

Q. Sugar plantations generally are liable to overflows, are they 
not ? 

A. Yes, sir. 3 

Q. By Mr. DinketspreL: How long have they been liable 
80 to overtlow ? 
A. Since the war. 

Q. How often? 

A. Most every year. 

Q. How long is it since the Davis crevasse had its first break ? 

A. It broke at 3 o’clock in the morning of the 8th of-March, 
1884. 

Q. How long has Mr. Viterbo owned the Edmee plantation ? 

A. Three or four years. 

Q. What was the condition of that plantation when he purchased 
it in relation to overflow ? 

A. I could not answer that question. 

Q. Do you remember whether it was overflowed at the time he 
purchased it? 

A. No, sir; I do not know. 

Q. By Mr. Buck: There was no attempt made after the overflow 
to put this plantation (Friedlander plantation) in condition ? 

A. It was too late in the season. 

Q. Was it too late to make an effort to prepare for the crop of 
1885 ? 
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A. It could have been done in July. 
Q. There was absolutely nothing done ? 
A. Nothing done. 

Q. How long after the subsidence of the water did you first go 
over the plantation ? 

A. I cannot tell exactly the time; we just happened to be back 
in the field and we tied our horses and walked over the plantation, 
following the railroad, and looked at the ditches and canals. I sev- 
eral times rode to the sugar house. I helped to get a pump out of 

the sugar house that belonged to us and carry it away. 
81 Q. What would you consider the average height the plan- 
tation was raised by the overflow? 

A. Some places a foot—some places 3 inches, more or less, and 
there is some places you cannot perceive anything. 

Q. The depth of the deposit in the ditches and canals is about 
the same as is“on the land? | 

A. There is more in the ditches and canals, because the water 
running there more sediment descends. 


Redirect examination by Mr. VoorHIEs: 


Q. Do you know of your own knowledge of any crevasse there 
prior to the Davis crevasse ? 

A. No, sir. | 

Q. How long have you resided in this portion of the State? 

A.-I was for about 15 months on the Edmee plantation; I was for 
two years in St. James, and [ was in Jefferson parish, at the Stack- 
house plantation, for three years. 

Q. By Mr. LovquE: What became of the cane on the Fried- 
lander plantation ? 

A. It was all killed. 

Q. How high was the cane at the time of overflow? 

A. At full stand. 

Q. By Judge Vooruies: You say by redigging the canals and 
ditches you might cultivate the Friedlander plantations as a sugar 
plantation; would that be all that is necessary—would you not have 
to have bridges and fences? 

A. Yes, sir; certainly. 

Q. What about cane? 

A. Of course you would have to get cane. 
82 Q. How could you replace the next year the 90 arpents of 
stubble cane and the 170 acres of plant cane? 


_ Objection: Mr. Buck objects to the question on the groun¢ that it 
is irrelevant to the issue and not admissible. 


= 


Ruling: Objection sustained. 
Reservation: Complainant reserves a bill. 


Q. By Mr. Lovque: From your experience, after an overflow has 
made a deposit on a plantation, what is the effect on a crop cf cane 
or any other cereal which is planted in that ground ? 

A. The result is not a good one on sugar cane. 
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Q. Do you know anything about insects affecting the crop? 
A. In Point Coupee it is imposible to raise corn or cane on account 
of insects right after an overflow; I tried everything to kill them 
without success. 

Q. What is the damage done generally to a plantation in addition 
to the filling up of the draining canals and ditches? 

A. Well, the cane is destroyed and nothing left to make a new 
crop; the water generally recedes so late. On the Friedlander plan- 
tation the water receded so late that it was impossible to make any 
crop, even a rice crop, as there was ditches or canals for that pur- 

ose. : 

@. What about the bridges? i 

A. They were taken away by the flood; there was a great many 
on the plantation. : 


Recross-examination by Mr. Buck: 7 
Q. Were you on the Edmee plantation until October, 1884? | 
A. Yes, sir. 
83 (). Was it under cultivation ? 
A. Yes, sir. 
Q. How much of that plantation was under overflow ? 
A. [ suppose 250 acres. 
Q. Was any sugar made on that part of the plantation? 
A. No, sir; the cane was killed. 
(). Had they commenced to prepare the plantation for the crop of 
1885 when vou left? 
A. No, sir; I think they are just commencing now. 


Jan y 297TH, 1885. 


Note.—All parties present. 


Dusvan HALpHEN, sworn for complainant. 


Direct examination by Mr. LovquE: 


(. In what capacity were you in 1884? 
A. Overseer of the Friedlander plantation. 
Q. You‘are well acquainted with that plantation ? 
A. Yes, sir. 
2. How many acres of stubble cane did you have on that planta- 
tion in 1884? 
A. About 100 acres of stubble. 
Q.. How many acres of plant cane ? 
A. About 162 acres. 
Q. In what condition was the plant cane at the time of the 
crevasse ? 
A. At the time of the crevasse the whole crop was planted 
84 and the cane up and everything very promising. 
(. At what date did the crevasse occur ? : 
A. On the night of the 7th or Sth of March at about 3 o’clock in 
the morning. 
Q. In the month of what? 
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. March, as near as I can remember. 

. On what plantation did the crevasse occur? 

. On the Davis plantation. 

How far from the Friedlander plantation ? 

I never measured it; I expect it is about } to ? of a mile. 

It was very close? -* 

. Yes, sir; there is only one place, the Lone Star place, between 
us and the crevasse. | 

Q. Who attended to the levee on the Davis plantation where the 
crevasse broke? : 

A. Mr. Virterbo took charge of the crevasse early in the morning 
and worked at it } day and had to give it up, as we did not have 
material. 

Q. Who was in charge before the crevasse broke? 

A. I do not know. 2 

Q. Did the crevasse put any water on the Friedlander plantation ; 
and, if so, how much? 

A. It drowned the whole place out, except 40 acres in the imme- 
diate front. 

Q. Was any of the 40 acres under cultivation ? 

A. No, sir; they were not under cultivation. 

Q. What became of the plant and stubble cane that was on the 

plantation ? 
85 A. Drowned out by the water from the Davis crevasse. 
(). State in what condition the plantation was as regards 
drainage just previous to the crevasse? 

A. The plantation previous to the crevasse was in number-one 
order. By a great deal of expense Mr. Viterbo had put the place in 
very good condition ; we put in a new canal and dug out the lower 
canal and had all the ditches dug out. 

Q. The place was in No. “1” condition? 

A. Yes, sir. 

Q. What was the effect of the crevasse on the drainage? 

A. The canals were partially filled up here and there, in some 
places very little deposit, and some places a great deal; the smaller 
ditches were entirely filled up with sand. 

Q. Would it be possible at the present time, in the condition in 
which the plantation is, to raise sugar cane on it? 

A. Yes, sir; if a great deal of money would be thrown in. 

Q. I mean in the condition it is now? 

A. If I should be overseer I would ask the party employing me 
to give me hands in order to catch the month of January to repair 
the damage. 

Le] In the condition this plantation is at the present day is it pos- 
sible to raise any sugar cane on it. taking it as it is? 

A. There is no drainage on it now; unless you go [to] the expense 
of digging out the ditches and canals and putting the drainage there 
you cannot raise cane. 

Q. I asked you if you could raise cane on it now in its present 
condition. 

A. No, sir. 
1— 1089 
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S6 Q. By Judge VoorHiges: What do you understand by a 
sugar cane plantation ? 

A. I understand a sugar plantation to be a place that has enough 
cane on it to make a crop of sugar cane and the necessary drainage 
to cultivate that crop for the year; you cannot make cane if you do 
not have cane. 

Q. What about bridges? 

A. It requires bridges over the ditches and canals. 

Q. Will you please state whether or not the Friedlander planta- 
tion to-day is a sugar plantation ? 

Objection : Mr. Buck objects to the question on the ground that 
it is Irrelevant. 

Ruling: Objeetion overruled. 

Reservation: Mr. Buck reserves a bill. 


A. I do not consider it a sugar plantation now, as there is no cane 
and no drainage. 

Q. By Mr. LouqueE: 

Q. How many miles of drainage canals have you on that planta- 
tion ? 

A. I cannot say positively. 

_ Q. Can you approximate ? 
' A. [ cannot say exactly; I have measured it, but I cannot recol- 
lect it now. 

Q. Let us know as near as possible. 

A. The new canal dug by Mr. Viterbo is 40 acres long and the 
other is the line canal, which existed before Mr. Viterbo took the 
place; we had to spade it.2 feet deeper the whole length, and that 
canal is longer than the other; it is about 50 acres long. 

. By Judge Voraties: In what condition are they now ? 
87 A. They are partially filled by deposit from the Davis 
crevasse. 

Q. By Mr. Lovqure: Mr. Viterbo, I understand, made an effort to 
protect the place? 

A. Yes, sir; we worked night and day with men to protect the 
place, and surrounded the place with a levee, which was destroyed ; 
we were 10) days and 10 nights on that levee, and it gave way next 
to the sugar-house. 


Cross-examination by Mr. Buck: 


(. The Davis crevasse is below the Friedlander plantation, is it 
not ? 

A. Yes, sir. 

Q. How would the water flow to inundate the Friedlander plan- 
tation ? 
| aA. It Howed against the lower line, where the protection levee 
broke. 
Q. Which levee ? 
A. The protection levee, on the lower line. 
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Q. The water came in through the rear, didn’t it ? 

A. It came in at the front oy the sugar house, where the levee 
broke. | 

Q. I understand you to say that it would be time to plant a crop 
of sugar cane? 

A. Yes, sir; if Mr. Viterbo would get the necessary hands we 
could catch up for lost time. 

Q. Before Mr. Viterbo planted this crop of 1884, you say 
88 he put the plantation in first-class order and had a new canal 
dug and had cross ditches made? 
. Yes, sir; wherever we planted cane. 
What is its present condition ? : 
. It looks like all places that have been drowned out. 
It is covered with weeds? : 
. Yes, sir; there are no bridges; the ditches are filled up; the 
canals partially filled. It looks like a wrecked place. 

Q. Is not this due to the place being allowed to lay that way since 
the crevasse ? 

A. You could not do any work, as the water receded so late in 
July. Mr. Viterbo could not undertake to make any crop that late 
and nothing could be done. 

Q. Would not that have been the proper time to restore the ditches 
and canals ? 

A. Well, if Mr. Viterbo had any intention of cultivating the 
places he could have prepared it in the fall of the year. 

Q. By Mr. DINKELSPIEL: When did he commence on the Edmee 
plantation ? 

A. I do not know. 

Q. By Mr. Buck: Would it require as much labor if he had com- 
menced immediately to fix the places as it will require now? 

A. It would be some amount of money expended, but expended 
at another time. 

Q. Do you mean to say that the place has been lying there for six 
months, with rain and storm and bad weather; that the ditches have 
no more deposit in them than they had immediately after the cre- 
vasse ? 


>OPop 


A. I do not know. 
89 Q. Is it not the natural consequence of events that ditches 
fill up with mud and have to be dug over? 

A. Yes, sir; I admit that. 

Q. Are not the ditches and canals for drainage put in proper con- 
dition every time a crop is planted ? 

A. Yes, sir; on all places they are well kept. 

Q. You say these canals in some places are partially filled up; you 
mean that at certain spots there is more deposit than at others? 

A. Yes, sir. | 

Q. How do you account for that? 

A. I cannot account for that except by some obstruction or drift 
wood being in the way. 
Q. Those are exceptional places? 
A. You find it here and there. 
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Q. How many acres on the average? 
A. I cannot say. 
Q. About? 
A. I cannot say; I do not know exactly. 
Q. Leaving out these particular places, what is the average depth 
of the deposit ? 
A. I cannot say; I never measured it; I know there is a deposit, 
but I never measured it. 
Q. What about is the depth from appearance to the eye? 
A. You can see a great deal of deposit. 
Q. Well, can you say about huw much? 
A. No, sir. 
Q. There are still two canals? 
A. Yes, sir. 
90 Q. You can see them ? 
A. Yes, sir, of course. 
Q. What kind of bridges are those you are talking about ? 
A. The bridges; I can give the history of the bridges when I first 
went there; they had been very bad bridges. 
. Those were very common bridges? 
. Yes, sir. 
They are built very readily, are they not? 
Yes, sir. 
. When are they usually rebuilt? 
Every three years. 
Those bridges are incidental to a sugar plantation? 
Yes, sir; have to have them to cross the ditches and canals? 
. So is the digging of the draining canals and ditches? 
. Yes, sir. | 
. It is just as much a part of a crop to keep the place in order 
as to plant the cane? 
A. Yes, sir. 
Q. By Mr. DinKetsprEL: What particular injury has the deposit of 
sand done the plantation ? 
A. It has obstructed the drainage. 
Q. Is it not a fact that it helps the land? 
A. When it is deposited to a certcin extent it does, but it does no 
good to the drainage. 
Q. By Mr. Buck: It would be necessary, there being no seed or 
nnn cane on the place, to get cane, so as to make it a sugar plan- 
ation ! 
A. You would have to get cane of course, not seed. 
Q. You would have to get sugar cane? 
A. Yes, sir; would have to get seed cane and ditch the place. 
91 Q. — is the difference between seed cane and stubble 
cane ? . 
_ A. The seed cane is the cane you plant this year and the stubble 
is the roots of the previous crop. 
Q. Which come up again ? 
A. Yes, sir. 
Q. They are utilized for 3 years? 
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A. No, sir; not the stubble cane, but the seed cane is. 
Q. When you plant cane originally you plant with seed cane, 
and the next year you make your crop with stubble cane; is any- 
thing done to that stubble cane except to plough it—I mean when 
the same ground is used that you originally planted the seed cane in? 
A. You simply plough it and cultivate it the same as seed cane, 
except that you do not put the cane in the ground. 
That is, in places where the stubble remains? 
. Yes, sir. 
. In thatway you make a second crop? 
. Yes, sir. 
For how many seasons can you use the cane? 
. For 2 years for stubble—sometimes three years. 
. Then you plant seed cane again ? 
Yes, sir. 
By Mr. DinKELsp1eEL: You say you had charge of the Fried- 
lander place when Mr. Viterbo took charge of it? 
A. Yes, sir; Mr. Viterbo put me on the place as soon as he 
leased it. : 
Q. Tell us what Mr. Viterbo did to the place. 
= He took the place in a miserable condition and put it in good 
order. 


OPOrOororo: 


Q. What did he do? 

92 A. By spending a great deal of money and labor he pre- 

pared the crop of 1884; he ploughed and ditched and made 

new bridges, and made a canal where there was none 40 acres long 
in order to give drainage. 

Q. You heard the testimony given by the witness yesterday ? 

A. I was not here. 

Q. The plantation was described as having two canals—one run- 
ning through the centre and one on the lower line of the plantation ; 
were those canals there when you took charge for Mr. Viterbo? 

. The lower one was there. 

The middle or centre canal, was it there ? 

. It was only aditch 3 feet wide. 

. And you dug that centre canal to the size of the lower canal? 
Yes, sir. 

What was the depth of it? 

It was dug about four feet on the average. 

Was it dug to the same depth as the lower canal? 

Yes, sir; it was. 

What ; is ‘the average depth of that canal (lower one)? 

. It is unequal—the land runs in ridges. | 

. What is the average depth ? 

. About five feet, I suppose. 

. What is the present depth of those canals? 

. I cannot say, from the very fact that I have not been on that 
place since the overflow; I don’t know how those canals are now. 
Mr. Viterbo settled with me right after the overflow, and I never 
went over the fields except once, maybe, and I never paid much 
attention, except to notice that there was a deposit in the ca- 


PO>POPOPOPODPOPopD 


cod 


ee 


54 RICHARD VITERBO VS. SAMUEL FRIEDLANDER. 


93 nals, more or less; in some places more and in some places 
less. 


Master: Q. What did you do to that canal on the lower line 
when you took possession ? 

A. I had to dig it out from the swamp to the sugar house just two 
feet. 

Q. What was its depth ? 

A. It was very unequal in its depth. 

Q. Wiiat was its depth about ? 

A. In some places no depth at all. 

Q. Was it necessary in order to get drainage to dig out this lower 
canal % 

A. Yes, sir; there was more on the place. 

Q. Was not this ditch you say was down in the centre of the plan- 
tation sufficient to give drainage ? 

A. No, sir; we had to have that centre canal, as there is a centre 
road that divides the plantation in two parts; I had to make that 
canal in order to drain the upper part. 

Q. Could you have raised sugar without that canal ? 

A. No, sir, because there was water at the sugar house even when 
it rained ; there was no drainage except a very little. 


Redirect examination by Judge VooRHIEs: 


Q. How many arpents of cane will one arpent of cane plant? 

A. Some seed cane will plant three, some 2, some 1, and some a 
great deal less. The cane I found, for instance, on the Friedlander 
plantation only planted 3 acre; it depends on the size and thickness 

of the cane. 
94 Q. You stated that the land might be benefited by an over- 
flow by the deposit left by the overflow ; now, is it your 
opinion that the sugar plantation is benefited by an overflow ? 

A. It is verv hard for me to answer that question ; there is always 
some damage done; the ditches are closed, the bridges destroyed, 
and drainage is destroyed ; but 1f you mean simply if the land is 
benefited, I say yes. 

Q. I mean the sugar plantation—everything. 

A. No, sir; it is not. 

QQ. So ‘that the destruction of the whole crop of sugar may be 
— . the sugar planter, but beneficial to the soil of the plantation ? 

d es, sir. 

Q. By Mr. Louque: How long have you been a sugar planter? 

A. About 22 years. 

Q. How long have you resided on the other place on the other 
side of the Friedlander plantation ? 

A. I only resided there 6 months in St. Charles parish ; I resided 
most in Iberville parish, and the longest time in St. John parish. 

Q. By Judge Voorutes: Do you know of your own knowledge of 
any crevasses ‘that has inundated the Friedlander plantation previous 
to the Davis crevasse ? 

A. No, sir; I don’t know of my own knowledge. 
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Q. By Mr. Louque: Have you been on any sugar plantation 
which has been overflowed ? 

A. Yes, sir; on one that had been partially overflowed. 

Q. What plantation was that? 

A. A. G. Buzais’, in parish of St. John. 
95 Q. Overflowed by what crevasse? 
A. Bonne Carrie crevasse. 

Q. Aftei the water receded did you have occasion to plant any- 
thing in that overflowed land ? 

A. No sir; we considered it useless, as it would be eaten up by 
insects. 

Q. That is the general experience of planters ” 

A. Yes, sir. 

Q. By Mr. Buck: You stated that immediately after an over flow 
if you plant # crop of cane it will be damaged by insects. 

A. Yes, sir. 

Q. So if you are compelled to plant a crop of cane on a planta- 
tion that has been overflowed, but on which the drainage has been 
left perfect, it will be destroyed by insects ? 

A. Yes, sir. 

Q. Then the question of drainage is not the only question to be 
considered after an overflow ? 

A. No, sir. 

Q. By saying if you would plant a crop of cane immediately after 
an overflow do you apply immediately to the entire subsequent 
season after the water has retired? 

A. No, sir; I mean immediately after in the same year. 

Q. In preparing the drainage of the Friedlander plantation for 
the crop.of 1884, which was destroved by the overflow, did you go 
over the entire cultivated portion of the plantation + ? 

A. Yes, sir; I did—the ditches were all dug out. 

4 Were they new ditches? 

. No, sir; old ditches dug over. I had to do that in order to get 
drainage. 
96 Q. Would not the same amount of labor, if not less, which 
you took to put that place in order, if now applied, put it in 
proper condition for the erop of 1885? 

A. I would require pretty much the same labor for the drainage 
that I employed for the crop of 1884 for the drainage. At present 
I would have to have a very large force in less time to get the crop 
of 1885 in the ground and have the drainage good. 


Redirect examination by Judge Voorutrs: 


Q. Do you mean to say that it would take about the same labor 
now, but in less time, to prepare the drainage of that plantation tor 
the crop of 1885? 

A. Yes, sir; you see I have less time and therefore would require 
more hands. 

Q. You say that taking the condition of the plantation for the crop 
of 1884, as far as drainage i is concerned, that you can in precisely the 
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same time prepare the plantation in its present condition for the 
crop of 18805 ? 

A. I did not say precisely the same time, but about the same time 
with the same labor. You seeall the canalsare formed and only par- 
tially filled up now, whereas in 1884 the canal in the center was not 
there and had to be marked out. 

Q. By Master: You expended a certain amount of labor to put 
that plantation in order for the crop of 1884; now would it require 
more or less labor to put it in order for the crop of 1885? 

A. About pretty much the same labor. 

Q. By Judge Voorntes: You mean to say that the land and 
drainage tor the crop of 1884 was precisely in the condition it 1s 
now ? 

A. The plantation is not the same asit was in 1884. When 

Q7 I took charge of it in 1884 I had to clear the land; it was 

covered with bushes, briers, and undergrowth. [hada great 

deal of labor to cut these down and clear the land. The plantation 
now has no undergrowth or obstructions. 

Q. Is the Friedlander plantation now in the same condition it 
was when the lease was made? | 

A. No, sir; not exactly. 

(). It had some cane on it in 1884, when the lease was made? 

A. We had some 212 acres of seed cane. 

. What was the condition of the rest of the land? 

A. It was taken up in undergrowth. 

Q. What material difference do you find between the present con- 
dition of the Friedlander plantation as to canals and ditches to what 
It was In 15835 or 1884? 

A. I find it about the same. In 1884 the ditches were obstructed 
the same as now; the canal was obstructed; a new canal had to be 
dug; there was no drainage; I see no difference. 

(). When vou took charge were all the ditches filled up ? 

A. Not on all of it; only where I had to plant the crop of 1884. 

(). IT asked vou when you took it whether the ditches were filled 
all over? 


A. No, sit. 


Re-recross-examination : 


Q. By Mr. DInKEtspret: Just describe the condition of that plan- 
tation as to ditches and canals when vou took charge of it. 

[A.] The ditches were in a miserable condition, some deeper than 

others and some nearly filled up; some places the ditches 
98 were of the required depth—3 feet : 
Q. By Judge Voornies: How are they now ? 

A. In the lower portion of the plantation they are filled up, and 
in the upper portion they are less filled, because there was less water 
and less deposit. 

Q. By Mr. DInKELspreL: What did Mr. Viterbo have to do to 
make that crop of 1884? 

A. He had to ditch, plough, and replough it, because the land 
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was high in spots, and cross-plough in order to put in the crop and 
get the land level. 
Q. By Mr. Buck: Did he not make a canal in the centre? 
A. Yes, sir. 
Q. How long have you been engaged in sugar planting? 
A. 22 years. 
Q. Have you ever operated any plantation for your own account 
or as lessee? 
. No, sir. 
~ great many plantations are operated by lessees, are they not? 
es, SIF. 
As a matter of fact, who attends to the drainage ? 
The overseer. 
At whose expense ? 
The expense of the owner. 
Where it is a leased plantation at whose expense ? 
. I expect at the expense of the one that leases. 
Q. Is it not at the expense usually of the one that runs the plan- 
' tation ? 
99 A. I suppose the one that carries on the work. 
Q. By Mr. LovuguE: Have you been in the swamp since 
the crevasse? 
A. No, sir. 
Q. Have you been there in the vicinity recently? 
A. No, sir; not since the water receded. 
Q. By Mr. DinkeEtsPrEL: What became of the stock on the place? 
A. They are on the place. 
Q. Who is taking care of them? 
A. A hostler, employed by Mr. Viterbo. 
Q. What became of tie other truck on the place ? 
A. It was put away; I had everything locked up, and all the 
carts brought up. : 
Q. Who is feeding the mules now, if anybody? 
A. There is a hostler employed by Mr. Viterbo; the regular one 
T employed—the same man. | 
Q. By Mr. Buck: I kelieve you stated that the digging of ditches 
is as much incidental-to the planting of cane as the ploughing of 
the land? 
A. Certainly ; you cannot make cane without drainage. 
Q. How far from the river to the swamp have you been since the 
water receded ? | 
A. I have been up to and in the woods, but not in the swamp. 
Q. Do you know what is the condition of the swamps as to the 
amount of deposit left in them? 
A. I cannot say; the land that lies back of the Morgan R. R. has 
more deposit than in front. 3 
Q. You do not know how much deposit there is in the swamp 
where the canals end? , 
A. I do not know; I was never there. 
100 Q. Could not the swamp be so filled up with deposit as to 
make it impossible to drain that plantation ? 
8—1089 
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I don’t know; I have not been there since the water receded 


and did not notice. 


after 
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LEoN VITERBO sworn for complainant. 
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Direct examination by Mr. LouquE: 


. What is your relationship to Mr. Richard Viterbo? 


He is my cousin. 
Are you employed by him? 
Yes, sir. 


. In what capacity ? 


I am an overseer. 

Of what plantation ? 

The Edmee plantation. 

Have you ever been on the Friedlander plantation? 
Yes, sir. 

Before the crevasse? 

Yes, sir. 

Have you been on that plantation since the crevasse? 


. Yes, sir. 


By Judge VoorHiEes: Have you been ofter there before and 
the crevasse? 
A. Yes, sir. 
Q. Before, for how long? 
A. Over three years, every day. 
Since the crevasse ? 
I have been three times. 
Three times in all? 
Yes, sir. 
How far have you been those 3 times? 
To the woods. 
In what condition are the ditches of the plantation ? 
They are in a bad condition; the larger portion are filled up 
sand. 
W nat is the condition of the canals? 
The canals in some portions are filled up with sand. 
And the other portions of the canals, how are they ? 
Some very much filled up and some others not much. 


. What has become of the cane that was on the plantation ? 


The cane was flowed by the overflow and was destroyed. 
Do you remember in what condition the cane was at the time 


the crevasse occurred ? 


A. 


Q. 


A. 


Q. 


Yes, sir. 

State its condition. 

It was a good stand of cane. 

Do you remember the amount of plant and stubble cane that 


was on the place? 


A. 
Q. 
A. 
Q. 


Yes, sir. 

How much? 
160 or 162 acres plant cane. 
How much stubble? 
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A. About 90 or a 100 acres. 
102 Q. How much of that crop remained after the overflow ? 
A. Nothing at all. 


Cross-examination by Mr. Buck: 


Q. How long have you been on the Edmee plantation ? 

A. Two years and 8 months. 

Q. Mr. Viterbo was working the Edmee plantation before he leased 
the Friedlander plantation ? 

A. Yes, sir. 

Q. How many years? 

A. When he started to work the place I was with him. 

Q. How many crops had he made on the Edmee plantation before 
he leased the Friedlander plantation? 


A. The erops of 1882 & 1883. 

Q. Did you have anything to do with the Friedlander plantation? 
A. I was inspecting them both (the Edmee and Friedlander.) 

Q. You acted as a representative of Mr. Viterbo ? 

A. Yes, sir. 

Q. For both of these plantations ? 

A. Yes, sir. 

Q. The Friedlander plantation was managed by the witness just 


examined (Mr. Dusnan Helphen ?) 

A. Yes, sir. . 

Q. Have you any knowledge yourself of sugar planting ? 

A. Yes, sir; but my experience consists of only two years. 

Q. You heard the testimony of Mr. Helphen as to the repairs of the 
Friedlander plantation made before the crop of 1884 was put in the 
ground ? 

A. Yes, sir. 

103 Q. Is it correct? 

A. Yes, sir. 
. A great deal of work was done there, as I understand ? 
. A quantity of bridges were built. 
And a great number of ditches made? 
Yes, sir. 
And a canal made and one dug out? 
. Yes, sir. 


Redirect examination by Mr. LouquE: 


Q. By taking the canals as they are now, is it possible to get the 
same drainage on that plantation that you nad before the crevasse? 

A. I cannot tell you exactly, because I never have been in the 
woods since the crevasse; maybe the woods are very high, and we | 
would have to put in a draining machine. 

Q. You don’t know if they are high or not? 

A. No, sir. | 


>OrOre 


Fep’y 57TH, 1885. 

NorBertT LouquE sworn for complainants. 
Direct examination by Judge VoorHIEs: 
Q. How old are you? 
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A. Seventy-three on the 9th of May next. 
Q. Where do you reside? 
A. In St. Charles parish. 
104 Q. How long have you resided there ? 
A. About 10 years, in St. Charles. 
Q. Previous to that time? 
A. Bonne Carrie, in St. John parish. 
Q. How long have you been a sugar planter? 
A. 46 years. | 
Q. Have you any experience as to overflows and crevasses ? 
A. I should think so; I was overflowed seven times. _ 
Q. How often did you re-establish your plantation after over- 
flows ? 
A. Five times. 
Q. Are you acquainted with the Friedlander plantation ? 
A. Yes, sir; I went there yesterday. 
Q. Did you examine it thoroughly ? 
A. Yes, sir; I went over it on foot. 
Q. In what condition did you find the bridges ? 
A. No bridges at all. 
Q. In what condition did you find the cane crop ? 
A. There is no cane there. 
Q. In what condition did you find the ratto-ns or stubble cane? 
A. There is none there, because a deposit covers the ground. 
[Q.] In what condition are the ditches ? 
A. They are no account. 
Q. What is the matter with them ? 
A. They are filled up, some clean up to the edge and some not so 
full; they cannot be used for drainage. 
Q. In what condition did you find the two canals ? 
A. Some portions filled up and some not so much and some very 
little. 
Q. What do you understand bv a sugar plantation ? 
105 A. I have been raised on a sugar plantation, so [ think I 
am competent. 
Q. I asked you what you understand by a sugar plantation. 
A. A place where you raise cane, grind it, make sugar, and sell it. 
Q. In order to make a cane crop are bridges, ditches, and canals 
necessary ? 
A. It requires bridges on the roads over the ditches and canals. 
Q. What about ditches and canals? 
A. You have to have canals to drain the place to raise sugar cane, 
also ditches. 
Q. You have just stated that you visited the place yesterday; will 
you please state whether you saw a sugar plantation ? 
A. I saw a sugar house; that is al!. 
Q. In what condition is the land ? 
A. The land is covered with sand; the condition in which it now 
is you would not be able to raise any cane. 
Q. How far did you go over the place? 
A. I went clear to the woods. 
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a. What is the appearance of that plantation as a sugar plantation 
to-day ? 

A. Has no appearance at all of a sugar plantation. 

Q. Why? | 

A. Because it is all destroyed by the crevasse. 

Q. In case this land or plantation should be recanaled and re- 
ditched what would be the consequence immediately after a rain? 

A. After a rain all the sand wash- back in the ditches and canals, 

and you have to go over them 3 or 4 times ; that always hap- 
106 __—ipens after an overflow. 7 
Q. You know that from experience? 

A. Yes, sir. 

Q. Supposing it had not been overflowed, would it be necessary 
after every heavy rain to reditch or clean out the ditches? 

A. No; it-s only the quicksand left by the crevasse that washes in 
the low places. 3 

Q. By quicksand you mean the deposit left by the crevasse? 

A. Yes, sir. : 

Q. What would it cost to put that plantation in order for a sugar 
plantation; would it not cost an enormous amount for repairs? | 


Objection : Mr. Dinkelspiel objects to the question on the ground 
that it is irrelevant to the issue. 


Ruling: Objection sustained. 
Reservation: Judge Voorhies reserves a bill. 


Cross-examination by Mr. Buck: 


Q. You stated when a plantation is once covered with a deposit 
like the deposit on the Friedlander plantation, that the ditches and 
canals will readily fill up again whenever it rains? 

A. Yes, sir. | 

Q. On that theory it is not probable that a great deal of the sand 
you now see in the ditches and canals was washed into them by 
rains since the crevasse ? 

A. No; that was not what I say; I say whenever it rain- the 
quicksand washes back into the ditches and canals; that is, when 
they have a heavy rain. If you cleana canal or a ditch that is 
filled with sand, that same sand you take out goes back when it 

rains hard. From my experience I have to clean my canal 
107 5 or 6 times after a crevasse, for the sand I take out wash- in 
again. 

Q. Pes know when this crevasse occurred ? 

A. It occurred in the spring of 1884. 

Q. Do you know when the water receded from the Friedlander 
plantation? | 

A. No, sir; I just went there yesterday. 

Q. Do you mean to tell us that the ditches and canals on that 
place are not filled up more now then they were immediately after 
the crevasse ? 

A. I never say that; I cannot say that, as I never saw the canal 
before the crevasse; I only went there yesterday. 
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Q. Outside of the question of the expense of digging the ditches 
and canals is there any reason why a crop of sugar cane cannot be 
planted on that piantation? 

A. Not at all. 

Q. There is a sugar house there? 

A. Yes, sir. 

Q. Buildings and stables? 

A. Yes, sir; everything is there; but you cannot raise a crop of 
cane this year; you have to raise m crop of corn and cowpeas this 
year, and next year you can plant cane. 

Q. You cannot plant a crop of cane at all this year? 

A. You cannot as the place now stands. 

Q. With the ditches and canals all dug out? 

A. No cane will grow this year; it will not now; it’s late. 

Q. It might have been planted and not rotted if it had been 
planted in the proper season? 

A. I don’t think, because you must raise first a crop of corn and 
cowpeas before you put the cane in the ground. 

Q. That is simply one of your theories, is it not? 

A. You won’t succeed to make any crop of cane in the land 
108 what has been overflowed unless it is first purged. 

Q. By Mr. DINKELSPIEL: Were you acquainted with this 
Friedlander plantation when Mr. Viterbo first took possession of it? 
A. I knew of the place well before, but never saw it before then. 

Q. Do you know its general reputation ? 

A. Yes, sir. 

Q. What was its reputation when Mr. Viterbo first took possession 
of it? 

A. It used to produce very fine crops. 

Q. When was that? 

A. In 1858. 

Q. Do you know what reputation it had when Mr. Viterbo leased 
it? 

A. I do not know anything about that. 

Q. At whose request did you visit this plantation on yesterday? 

A. Mr.Viterbo’s—Mr. Layance Viterbo’s; he met me on the street 
last Friday, and asked me if I would go and examine the Fried- 
lander plantation, and I told him yes. 

Q. For what purnose did he tell you? 

A. I do not know. 

Q. What did he say to you? 

A. He said [he] wanted to know if there was any way to raise 
cane on that property this year, and I told him no, and he asked me 
to go and look at the place. 

Q. Did he say anything more than that? 

A. No, sir. 

Q. Did you see him again? 

A. Not after that. 
109 Q. Did he tell ycu he wanted you to be a witness in this 
case? | 
A. No, sir. 
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Q. How did you come to be a witness, then ? 

A. I met the young man, and he asked me if I would be kind 
enough to go there, as I was an experienced man, and see what dam- 
age had been done by the crevasse. 

Q. And that you would testify in this case? 

A. Yes, sir. | 

Q. Now, as a sugar planter, and as a man of experience, if Mr. 
Viterbo had gone to work and attended properly to his ditches after 
the crevasse went down, could he not have planted cane there this 
year? 7 
A. No, sir; because the land is not purged ; the land was covered 
for five months, and the land is soaked with water, and it was 
covered all over with this crevasse water. You see, to plant cane 
after you had a crevasse, you must drain it first, and then plant 
corn and cowpeas, or cowpeas only, to purge it; you cannot plant 
cane in such land as that is now. - 

Q. Did you go on the Edmee plantation yesterday, or at any time 
since the crevasse? 

A. Yes, sir; I went on the place. 

Q. Do you know whether the Edmee plantation, or a portion of 
it, was overflowed by water? 

A. No, sir; I did not pass on that portion. 

Q. Do you know that Mr. Viterbo has ditched and planted the 
portion of Edmee plantation that was overflowed: in cane? 

A. I do not know, sir. 

Q. It is a fact, nevertheless? 

A. I do not know it. 
110 Q. Are you a relative of Mr. Viterbo? 
A. I am nota relative; I only know him by sight. 

Q. Are you acquainted with Mr. Charles Louque? 

A. That is my son. 

Q. By Mr. Buck: As a sugar planter, do you know or is it not a 
fact that many of the sugar plantations in this State are operated by 
the lessees of the plantation ? 

A. Some of them. | 

Q. Have any of those plantations managed by lessees been over- 
flov ed ? 7 

A. Yes, sir; on the other side of the river; all of them pretty 
much. I know some planters that. have suffered very much from 
overflows. 

Q. Do you know of any plantations leased by the planter from 
the owner that has been overflowed ? | 

A. I never heard of any. 

Q. Do you know of any plantations while under lease being over-. 
flowed ? : 

A. I do not know about that. I know some men who raise rice 
having their place what they leased overflowed. I do not know of 
any place leased for sugar being overflowed ? 

Q. Do you not know of your personal knowledge of any planta- 
tion leased for sugar culture being overflowed ? 

A. No, sir. 
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Redirect examination by Judge VoorHIEs: 


Q. What difference is there between the ditches that have been 
made after an overflow and those that were made before an over- 
flow ? 

A. A great difference. 

111 Q. Please state what the difference is. 

A. Before the overflow the ground is hard and sulid and it 
will stand; but when you have an overflow you have the ground 
covered with quicksand, and when it rains this quicksand washes 
back in the ditches and you have to go and clean it out fully 3 or 
4 times In one crop. 


Recross-examination by Mr. DINKELSPIEL: 


Q. The ditches could be cleaned only at a cost of a great deal of 
money ? 

A. Yes, sir. 

Q. By Master: You say you have never planted cane after an 
overflow ; so all of this testimony is only theory on your part? 

A. No, sir; I never planted cane after an overflow, but I saw my 
neighbor do it. 

. What neigbbor? 

. The Peacon place. 

How much did they plant? 

. 100 acres of cane. 

Did any of that cane come up? 

Yes, sir; but it never made any sugar. 

. How high did it grow? 

About 4 feet. 

. Is that the only time you ever saw cane that was planted after 
an overflow ? 

A. That was the only place on which I saw it. 

Q. Did you ever see it anywhere else ? 

A. That is the only time. 
112 Q. That is the only instance you know of? 
A. Yes, sir. 

Q. Did they cut that 100 acres of cane that year? 

A. Yes, sir. 

Q. Did it make sugar? 

A. No, sir. 

Q. Did it grow cane the next year? 

A. No, sir; the stubble was rotten, every bit of it, and I under- 
stand that is always the case after an overflow when the land has 
water on it for some time; it gets water-soaked, and takes a long 
time to get the land drained well. 

Was that stubble planted that year? 

. Yes, sir. 

. And you say it rotted down? 

. Yes, sir. 

. And did not come up the next year? 

. Yes, sir; it did not come up the next year, because the worms 
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ruined all the eyes by boring holes in them and they rotted and, of 
course, could not grow. : 

Q. What was done with that ground when the stubble did not 
come up? 

A. They put corn in it. 7 

— Is that the only case you know of your own personal knowl- 

edge ? 

A. Yes, sir; the only one of my personal knowledge. 


Offer: Mr. Louque offers in evidence the two contracts of lease, 
the letter to Mr. Friedlander and the answer of his attorneys there- 
to, all of which are annexed to the answer in this case. 
113 Admittuor: It is admitted by all parties that no answer 

was ever sent tothe letter of Mr.S. Friedlander’s attorneys, sent 
by them for Mr. Friedlander, in answer to the letter sent ta Mr. 8. 
Friedlander in the first instance. 


J. B. GassEN sworn for plaintiffs. 
Direct examination by Mr. LouquE: 


Where do you reside? 

. In St. Charles parish. 

How far from the Friedlander plantation ? 
. About one-half a mile. 

. How long have you resided there? 

. Since 1856. 

2. When was the last crevasse in your section of the country, to 
your personal knowledge? 

A. In 1858, at Le Branch place. 

By How far from the Friedlander plantation is the Le Branch 
ace? 
. A. About 2 miles. 7 

Q. Since then has there been any crevasse on the Friedlander 
plantation ? | 

A. Yes, sir; the Davis crevasse. 

Q. Since 1858 has there been any crevasse on the Le Branch plan- 
tation ? 

A. No, sir; there has not been for fully 25 years. 

Q. By Judge Vooruiks: Do you knowof any inundation or crevasse 
that has taken place below or above the Friedlander plantation since 
or for the last 20 years? 

A. None that I know of. 
114 Q. Were you there all the time? 
A. Yes, sir. 

Q. You have been in good health, going about, and fully ac- 
quainted with what has been going on in the country around there, 
and saw no inundation for the last 20 years? 

A. Yes, sir; I have been in good health and know everything 

oing on, and have never seen any crevasse there since then. 

Q. Since the crevasse in 1858, you mean? 

A. Yes, sir. 


9— 1089 


OPOPoOro 


66 RICHARD VITERBO VS. SAMUEL FRIEDLANDER. 


Cross-examination by Mr. Buck: 


Q. Do you know of any inundation or crevasse except the one you 
have spoken of on any other place on the Mississippi river? 

A. I know of no crevasse since the one of 1858. 

Q. Do you know of any in the State of Louisiana ? 

A. Ido not know that; I suppose they had some of Bayou La- 
fourche; I am speaking now of St. Charles parish—the crevasses. 
there. 

Q. Have you any personal knowledge of any crevasse other than 
those you have mentioned ? 

A. Not in St. Charles parish. 

Q.. Anywhere else ? 

A. I do not know. 

Q. By Mr. DinKeEtsPreL: Did you ever see an overflowed planta- 
tion ? 

A. Yes, sir; I have seen one. 

Q. Which one? 

A. Well, I have seen the Le Branch crevasse and this Davis cre- 
vasse. 

Q. When did the Le Branch crevasse occur? 
115 A. In 1858. 
Q.. That was the last time? 


A. Yes, sir. 

Q. You were living close to it at that time? 

A. Yes, sir. 

Q. Who owned that plantation at that time? 

A. Themselves. 

(. The Le Branches? 

A. Yes, sir. . 

Q. Did they make, or attempt to make, a crop of sugar cane the 


following year on that plantation ? 

A. I do not know; I do not recollect. 

Q. You spoke, I believe, of other crevasses that occurred on other 
plantations? 
_ A. No, sir; that is the only crevasse that I saw except the Davis 

crevasse last year. 

2 you own a plantation anywhere in this neighborhood ? 

es, sir. 
Were you overflowed by the Davis crevasse ? 
Yes, sir. 
Entirely overflowed ? 
. All except 10 acres from the river. 
Have you planted cane this year yet? 
No, sir. 
Are you going to? 
I am expecting to plant. 
Did you plant last year? 
. I was overflowed last year. 

Q. This year you are going to plant? 

116 A. Yes, sir. 
Q. What are going to do first? 
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A. Plough, of course. 
Q. Are your ditches full of water ? : 
A. Certainly; full of water with all the rain we have had the 
other day. 
Q. I am speaking of water from the overflow ? 
A. Not much now. 
Q. How much at the time of the overflow ? 


A. Not very much. 
Q. What damage was done to your canals by the overflow ? 
A. Not much. 
Q. What became of your bridges ? 
A. Well, I have not got a big plantation ; it is a small plantation ; 
only one acre front on the river. 
= Q. By how many deep? 
= A. 90 aores deep. 
| Q. You have been a sugar planter all your life? 
A. No, sir; a rice planter; Iam not a sugar planter, but a rice 
planter. 
. How long have you been engaged in sugar planting? 
. I — never been engaged in sugar planting. 
. What was the price of sugar two years ago? 
. I do not recollect. 
. Were you engaged in sugar planting two years ago? 
. No, sir; I have never been engaged in sugar planting. 
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117 Testimony for Defendant. 


| SATURDAY, Feb’y 7th, 1885. 
JULES Brovu sworn for defendant. 


Direct examination by Mr. DINKELSPIEL: 


Q. What is your business? 

A. Now I am nothing—doing nothing. 

Q. What has it been? 

A. I have been working on a sugar farm since 1847. 

Q. Up to how long ago? | 

A. Until last spring. 

Q. In the capacity of owner? 

A. I worked as foreman for the last 3 years, and before that I 
worked for other people. : 

. Q. In what parish ? 

A. I worked 6 years in St. Charles parish, and the balance of the 
time in Plaquemines parish. 

Q. Whilst conducting a sugar plantation or plantations at any, 
time during your management of the plantation, did you have an 
overflow ? 

A. Yes, sir. 

Q. How many? 

A. I had 8 overflows, two total overflows and one partial overflow. 

Q. When were they? 
A. One was in 1858, one two years ago, and one last year. 
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Q. Tell us what occurred in 1858, and whether or not you at- 
tempted to make a crop of sugar cane after that overflow in 1858? 
A. Well, the first crop I made after the overflow of 1858 
118 was the best crop I ever made all the time I was working on 
a sugar farm. | 

Q. What occurred in the second overflow ? 

A. That is about 3 years ago; I had part of that plantation over- 
flowed, the back land; the water came up, but I protected the front 
land and saved all of it, and the year following I took in the back 
land and it turned out to be my best crop. 

Q. How-did the cane compare that came off the portion that was 
overflowed with that that came off of the land that was not over- 
flowed ? 

A. The land that was not overflowed I had to manure and put 
fertilizers —; the land that was overflowed gave more cane and better 
cane, and I did not put any manure or fertilizers on it. 

Q. What was the condition of your plantation in 1858, when it 
was entirely overflowed ? 

A. In 1858, directly after the crevasse, there was not a stick of 
cane left; not a fence; everything was lost entirely, except the 
bridges ; we saved and put them back after the water went down ; 
we had to buy cane at about 3 miles from where our place was and 
on the opposite side of the river; I think we paid $125.00 or $150.00 
per acre for that cane and we bought about that many acres; that 
cane was } rotten; we saved only 3 of it for seed, and planted it and 
had a good crop. 

Q. What occurred in the 2d crevasse? 

A. That was the Live Oak crevasse, wi1ich occurred 2 years ago. 

Q. What occurred after that overflow? 

A. I have already stated that the land in front was not overflowed, 
and we had to fertilize it, and the land that had been overflowed I 

worked it, but used no fertilizers, and it gave the best cane. 
119 Q. Last year you were overflowed entirely, you say ? 
A. Yes, sir. 

Q. And you have not worked the place that was overflowed yet? 

A. No, sir. 

Q. Why? 

A. I did not work it because sugar is so low now; in 1858 sugar 
did not sell so low, and we had hands that we had to clothe and feed 
if they worked or not. 

Q. That was in slavery days? 

A. Yes; the slaves; we had to take care of them; now we hire 
them, and, when we have no work, we discharge them ; I would not 
plant cane there now, because sugar is so low; I, maybe, will make 
a rice crop. 

Q. In 1858 you worked your place with your own hands or slaves? 

A. Yes, sir. 3 

Q. But now you have to hire hands, and can send them off when 
you have not work for them ? 

A. Yes, sir. 
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Q. By Mr. Buck: To what depth was your plantation overflowed 
in 1858 ? 
_ A. We got overflowed on the 7th of July; we fought the back- 
water from the first of April until the 7th of July; we were over- 
flowed in some places a foot and in others more or less up to 5 feet. 
Q. The next foliowing year you planted a crop of sugar cane? 
A. Yes, sir; we bought cane and went to work and raised cane. 
Q. Have you any knowledge or experience with regard to raising 
cane on an overflowed plantation immediately after the plantation 
has been overflowed ? | 
120 A. Of course; because, as I have told you, we were over- 
flowed in 1858, and in 1559 we made a large crop, as I have 
told you all; but that year we had no deposit on the land; but it 
was fully covered with water. 
Q. You say you had no deposit on the land after the overflow of 
1858? | 
A. No, sir; we had no deposit. 
Q. Did you have a deposit on that plantation in the overflow 2 
years ago? 


Objection: Judge Voorhies objects to all evidence as to the condi- 
tion of other plantations except the Friedlander plantation. 


Ruling: Objection overruled. Reserves a bill. 


Q. You stated you saved your bridges during that overflow ? 

A. Yes, sir. 

Q. How did you manage to save them ? 

A. I pulled them up on high land and saved them ; we took them 
away before the water got to them the same as we did with the 
fences ; took them all down and put them away, and when the water 
went down we put them back. 

Q. Have you any knowledge of the effect of an overflow where 
there is a deposit left on the land ? 

A. I never worked a plantation with a deposit on it, but I sawa 
lantation overflowed two years ago below the city. They took that 
and directly after that crevasse and put cane in it and it gave a 

splendid crop. } 

Q. Was there any deposit on it? 

A. Yes, sir; about fully three inches all over it. I saw when the 
cane was put in the ground, and it was not very good cane, as I told 

the young man; I saw it when it was cut; it was very fine 
121 —_—cane and full of sugar. 


Cross-examination by Judge VooRHIEs: 


Q. You state that on the plantation that was overflowed in 1858 
there was no deposit? 

A. No, sir; the water came from 35 miles and it was clear water, 
like rain-water. 

Q. How long did the crevasse last on the Live Oak plantation ? 

A. As long as the river staid high; when it went down the water 
went off of the place. I think it went off in the latter part of Au- 
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gust and I had to keep the draining machine working for some 
time after that. 


Dr. PERRET sworn for defendant. 
Direct examination by Mr. DINKELSPIEL: 


Do you know the Friedlander plantation ? 
Yes, sir. 
What is your business? 
A commission merchant in this city. 
Have you ever been a sugar planter ? 
. Yes, sir; I was raised on a sugar plantation. 
Until what age? 
Until I was 30 years old. 
. Have you been a commission merchant since you were 30 
years old ? 
A. No, sir; not exactly ; but since then I have had always 
122 something to do with sugar plantations. 
Q. Have you ever had charge or owned a plantation which 
has been overflowed? 

A. No, sir; I never had charge or owned one. 

Q. Do vou know of your own knowledge of plantations that were 
overflowed ? 

A. Yes, sir. 

Q. Where were they? 

A. Several plantations in the parish of St. John the Baptist, Mr. 
Morris’ plantation, the gold-mine place, which was overflowed when 
I was a young man; and there was Mr. Le Place’s plantation that 
was also overflowed. , 

Q. Were these plantations partially or totally overflowed ? 

A. They were totally overflowed by the Bonne Carrie crevasse. 

Q. Will you please tell us whether or not, after a total overflow, a 
crop of sugar was made on any of those plantavions; if. so, when 
and on what place? ) 

A. J know Mr. Le Place; the year after the last inundation of 
Bonne Carrie, which lasted for 9 years, he made his sugar crop. 

Q. On the othcr plantations did they make crops? 

A. I cannot tell you, as I was very young; but since that time 
thev have produced very good crops. i 

Q. Did any of the places you speak of have the ditches filled with 
deposit, or partially filled with deposit, by the overflow? 

A. Yes, sir; there was a great deal of deposit on the Le Place 
place; there was hills of five to six feet deep and more. 

Q. What eifect did that deposit have on the following planting? 

A. I know that a crop of cane was planted in it, and it was 
123. =magnificent. | 
Q. Were all the ditches there? 

A. No, sir; we had to dig new ditches. 

Q. He had to do that? 

A. Yes, sir; when they were filled up. 

Q. He did that, and made a successful crop the following year? 
A. Yes, sir. 
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Q. What effect, from your kr:owledge, has a crevasse on a sugar 
plantation? 7 | 

A. It enriches the land, as the deposit from the Mississippi river 
is a great improvement to the soil. | 

Q. Do you know anything about the last overflow on Mr. Fried- 
lander’s plantation? 

A. No, sir; I have not been on the place since the inundation. 


Cross-examination by Judge VoorRHIEs : 


Q. You say that deposit improves a plantation? 

A. Yes, sir. : 

Q. If you had a sugar plantation on the Mississippi river would 
you be willing for it to be overflowed ? 

A. Yes, sir; if I had the means I would have it overflowed every 
3 or 5 years. 

Q. Have you had any personal experience as to the effect of over- 
flows? 

A. No, sir; I have seen it done in the parishes where I lived. 

Q. Have you made any calculation as to the result of having 
your plantation overflowed every 5 years, and of the benefit you 
would derive from the crops you would make during the four years? 

A. I never went to the trouble of doing so. | 
124 Q. Have you calculated what would be your gain by los- 

ing a crop every five years and making only 4? 

No, sir. 
It is simply an opinion of yours? 3 | 
It is my opinion and it is generally admitted by all planters. 
You say it is generally admitted ? 
Yes, sir. | 
. It is the general opinion that all planters would be willing to 
be overflowed by a crevasse every 5 years,as they would make up 
the loss by larger crops in the four years after ? 

A. Yes, sir; there is a way of flooding a place; I do not mean for 
the levee to break and destroy everything. 

Q. You mean a moderate inundation ? 

A. Yes, sir. 

Q. Do you consider an inundation which destroys all the bridges, 
fills the ditches, and nearly fills the canals a benefit tu a plantation ? 

A. When the ditches and canals are only filled I do, for they have 
to be cleaned out any way; but I have not made any calculation as 
to the cost of cleaning them out when they are filled. 

Q. Supposing the bridges are all swept away, the ditches filled up, 
the canals partially filled up, and the fences gone, is that a benefit 
to a plantation ? : : 

A. No; it could not be exactly; I cannot say. The land would 
be benefited and enriched, and that is all. 

Q. Supposing all the plant cane and stubble was washed away, all 
the bridges a the ditches filled, and the canals nearly filled, 

and the place completely destroyed except the buildings, 
125 would you not consider that a complete destruction of a sugar 
plantation ? 
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A. Yes, sir; it would be a partial destruction of it. 

Q. If there was no cane left, no drainage, would you call it a sugar 
plantation ? 

A. It would not be actually a sugar plantation as long as there 
would be no sugar cane on it. 

Q. Do you not require canals, bridges, and ditches on a sugar 
plantation ? 

A. Yes, sir. 


Redirect examination: 


Q. What would make it a sugar plantation ? 

A. You would have to have ditches and canals and cane to plant. 
Q. In other words you would have to put the land in condition ? 
A. Yes, sir. 

Q. The digging of ditches is an incident of sugar planting ? 

A. Yes, sir. 

Q. Sugar cane requires good drainage ? 

A. Yes, sir. 

@. Are not the ditches redug every season ? 

A. No, sir; only every other year. 

Q. So that.a ditch will last for two crops? 

A. They have to be kept in order as you go on. 

Q. Is there any reason why, assuming the conditions of things as 
stated by Judge Voorhies in a former question, a crop of cane could 
not be planted without the bridges and without drainage ? 

A. No,sir; it could be planted. 

Q. The plantation would be a sugar plantation then? 
126 A, Yes, sir; it would have sugar cane on it. 

Q. It becomes a sugar plantation as soon as sugar cane is 
planted on = ? 

A. Y es, Sl 

(. If rice was planted on it, it would become a rice plantation ? 

A. Yes, sir; it would be a rice plantation. 

@. So when you say a plantation is not a sugar plantation you 
mean that it was not cultivated as such? 

A. Yes, sir. : 

(. Judge Voorhies asked you whether it was simply your opinion 
that the land is enriched by an overflow. Now, [ask you whether 
that opinion is not founded on experience ? 

A. All the lands to my knowledge that have been overflowed 
have the reputation of being the most valuable. 

Q. Have you had any personal experience ? 

A. I never cultivated land immediately after an overflow; but I 
have cultivated land that I knew had been overflowed some years 
past, and that land always gave the crops, and it had been over- 
flowed several years previous. 

Q. It is aot, then, a simple abstract opinion of yours, but an 
opinion based on facts and beliefs ? 

A. It is a belief based on what [ know to be generally conceded, 
that the land is better after an overflow than before one. 

Q. By tlhe Master: When you say a sugar plantation without 
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the bridges, the ditches filled, the cane gone, is not a sugar planta- 

tion, you mean to say that there is no cane growing there, or do you 
mean to say that it is not a sugar plantation? 

127 A. I mean it is not a sugar plantation, but is capable of 
being restored, and could be restored into a sugar plantation. 

Q. I understand you to say that a plantation having been over- 
flowed, the bridges washed away, the ditches filled, the canals par- 
tially filled, and the cane all destroyed, although ‘the sugar house 
and machinery is left on the plantation, is not a sugar ——— 
because no sugar cane is growing upon it? 

A. I mean it can be made a sugar plantatton, but there is no 
sugar cane on the Friedlander plantation. 

Q. Well, then, the Friedlander plantation is not a sugar planta- 
tion, because it has no cane on it? 

A. N o, it is no sugar plantation now, but can be made one. 

Q. It is a destroyed shies now, as I understand | ? 

A. I did not call it a destroyed plantation ; I call it still a plan- 
tation that can be made fit for the cultivation of sugar cane. 

Q. What kind of a plantation is it now? 

A. It is still a sugar plantation; if they should now plant rice on 
it, it would be a rice plantation. 

Q. It is still a plantation? 

A. Yes, sir, of course; you could call it a sugar plantation until 
it was planted i in something else. 

Q. Do you regard that plantation as destroyed ? ? 

A. I do not regard the plantation as destroyed; I regard it as a 
sugar plantation without any cane growing upon it; I could not 
call it a rice plantation ; I regard it as a sugar plantation, because 
there is a sugar house on it, and everything to make sugar but the 
cane. 

Q. By Mr. Dinxersptet: If vou wanted to make that plan- 
128 tation a sugar plantation what would you do? 
A. I would plant cane on it. 

Q. Then what would the plantation be? 

A. A sugar plantation. 

Q. By Mr. Buck: If, with the cane being planted and the sugar 
house and everything there to make a crop, an overflow happens, the 
cane rots, the bridges are destroyed, ditches filled up, and fences 
swept away, would that plantation cease to be a sugar plantation 
simply because the cane is destroyed, the ditches filled up, and the 
bridges and fences swept away ? 

A. They can put cane on it and make it a sugar plantation and 
fix the bridges and ditches. 

Q. Would you in speaking of a sugar plantation that has been. 
known as a sugar plantation for years, with a sugar house on it, call 
that plantation anything except a sugar plantation? 

A. No, sir; it is still a sugar plantation. 

Q. The Friedlander plantation i is known as a sugar plantation, is 
it not? 

A. Yes, sir. 
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Q. By Mr. DinKeEtsprEL: What kind of a plantation is the Fried- 
lander plantation ? | 

A. A sugar plantation. 

Q. Have you heard anybody call it anything else? 

A. No, sir; it is fixed up for a sugar plantation and every one 
calls it a sugar plantation. 

Q. By Judge Voornies: Have you visited the Friedlander plan- 


tation? 
A. No, sir. 

129 Q. You do not know [in] what condition it is now? 
A. No, sir. 


Q. Supposing the crop of sugar totally destroyed, the ditches 
filled, the canals partially filled, no bridges and no drainage left, 
and nothing left except the sugar house, and no cultivation on it, 
would you call it for 10 years a sugar plantation ? 

A. With no crop on it, and not cultivated at all, I would call it a 
sugar plantation not in cultivation; that is, if the land was fit to 
be worked. 

Q. You make a distinction between plantation that is fit to be 
worked for sugar-cane planting and plantation that is actually a 
sugar plantation ? 

A. Yes, sir. : 

Q. The plantation of Mr. Friedlander might early be madea 
sugar plantation by digging the ditches and making bridges and 
cleaning the canals and planting a regular crop of cane? 

A. Yes, sir. 

Q. You .would have to do that in order to restore it to a sugar 
plantation ? ° 

A. Yes, sir. 

Q. By Mr. Buck: Would it be turned into a sugar plantation by 
digging all the ditches out and canals, and building new bridges 
and fixing everything complete, but not planting any cane? 

ser © would be no sugar plantation actually unless the cane is 
planted. | 

@. So if you plant cane on and leave the ditehes and everything 
as they are it would be a sugar plantation by the simple fact of hav- 

ing cane on it? 
130 A. Yes, sir. 

@. So a plantation in every respect fixed for a sugar plan- 
tation would not be a sugar plantation unless there was cane in the 
ground ? 

A. Yes, sir. 


Testimony for Defendant. 
Turspay, Feb’y 10th, 1885. 
Tyter P. Lovesoy, being sworn for defendant, says: 
Direct examination by Mr. DINKELSPIEL. 


Q. How old are you? 
A. Born in 1827. 
Q. What is your business? 
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A. Iam a mechanic trained (or by trade, as it is called); since I 
have been in Louisiana I have been a planter. 

Q. When did you come to Louisiana ? 

A. 1850. : 

Q. What kind of a planter have you been ? 

A. A sugar planter. 

Q. Are you acquainted with the Friedlander plantation in the 
parish of St. Charles? 

A. I was manager of the place adjoining it. 

Q. Whose place is that? 
131 A. The place belongs to Mr. Sunmor, and is now Mr. 
Viterbo’s. 

Q. How long were you on that place? 

A. From 1874 until 1882. 

Q. Is that the Edmee place ? 

A. Yes, sir.” 

Q. Do you remember the time that Mr. Viterbo leased the planta- 
tion from Mr. Friedlander? 

A. No, sir; I was not on the place at that time; I left the place 
in Jan’y, 1883. 

Q. At what time did he lease it? 

A. In December, 1883. 

Q. What was the condition of the Friedlander plantation when you 
left there ? 

A. I could not tell you exactly ; I did not pay much attention to 
it; I only passed through it, and have hunted over it, and I did not 
consider it in very good condition for sugar planting. 

Q. What was the condition of its ditches and canals ? 

A. The ditches and canals had not been been much worked, and 
they were shallow and rather filled up. 

Q. From your experience what is necessary relative to the ditches; 
— is necessary to be done from year — to keep them in proper 
order? 

A. After you have your canals and ditches to the proper depth - 
and width you clean then out and keep them clean ; I clean mine 
twice a vear; I clean them immediately after grinding and imme- 
diately after ‘the crop is laid by. 

Q. Is that the usual ‘custom ? 

A. I think it is the custom, and is followed by most planters, and 
the ditches are cleaned out by some occasionally during the year, 

besides the leading ditches, and some twice ; some of the cross 
132 ditches become filled up in places and have to be spaded out, 
especially after heavy rains and on new ploughed land. 

Q. Do you know the Le Branch place? 

A. I have been on it several times. 

Q. Was it ever overflowed ? 

A. Not to my recollection; I think it was ianned a long time 
since. 

Q. Do you know the fact of its being overflowed? 
A. Yes, sir; not to my personal knowledge. 
Q. How do you know it then? 
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A. From hearsay ; my partner was manager of the place and I 
was engineer, and assisted him in taking off the crop of the Le 
Branch place in 1870. 

Q. Is it not well known in that community that the Le Branch 
place was overflowed? 

A. Yes, sir. 

Q. Do you know whether or not acrop of cane was raised on 
that plantation in the vear following the overflow ? : 

A. I was on the place with my partner in 1870; he was manager 
and I was engineer, and he told me that he had ploughed 400 or 
800 acres, I forget now which. 

@. Do you know the Le Place place ? 

A. I have been on it several times; I passed through it in the 
cars in 1883. 

Q. Was that place overflowed? If so, when? 

A. I never saw it overflowed. 

Q. Was it ever overflowed ? 

A. Well, I believe it was, as much as I believe the Le Branch 

place was, because of the high-water marks of the overflow on 
133 _—i the trees from the Bonnie Carrie crevasse; I judge from those 
marks that the two places were overflowed. 

Q. Tell us whether or nota crop was raised on that place the year 
after the overflow ? 

A. The levee was closed in 1882 and in 1883, the spring of 1888 ; 
before the water rose more Mr. Le Place ditched and planted cane 
in the fresh land; the land had not been cultivated on account of 
water for some years; I saw the cane several times during the year, 
and saw it in the sugar house when he was grinding the cane; I 
went there especially to see how the cane would yield and to see 
what sugar he got. 

Q. What was the result? 

: A. The sugar was very fine quelity; how much it yielded I don’t 
now. 

. By Mr. Buck: How did the sugar strike you in appearance? 

. The sugar was very fine. ) 

. How did the cane look? 

. Very fine. 

Was it of the usual size? 

. I thought so. 

By DINKELsPIEL: What effect has an overflow on a planta- 
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tion ? 

A. I cannot tell you, because I never worked a plantation after 
an overflow ; I never had a plantation overflowed that I was con- 
nected witl.. 

Q. But you do know with reference to the Le Place plantation 
and the Le Branch plantation ? 

A. Yes, sir; I know that and about assisting my partner on the 

Le Branch plantation. 
134 Q. What was the effect on those plantations? 
A. On the Le Branch place there was a portion that was not 

overflowed, as my partner told me, and a portion that was over- 
flowed ; he raised cane on both portions. 
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Q. What was the yield on the overflowed portion ? 

A. A good yield; you see I grinded the cane and was not there 
when the cane was planted, but was told by my partner that it was 
planted on the overflowed portion. 

Q. By Mr. Buck: In what year was that? 

A. In 1870. 

Q. That was on the Le Branch place? 

A. Yes, sir; I did not arrive on the plantation until the middle 
of September. 

Q. DinKELsPIEL: What year were you on the Le Place planta- 
tion ? | 

A. In 1883. 

Q. You saw the crop on the Le Place plantation? 

A. Yes, sir; I was interested in that crop because Mr. Le Place 
planted it in deposit and I wanted to see the result. 

Q. What was the price of open kettle sugar in this market 2 years 
ago? 

ft It depends on the quality. 

Q. Such sugar as was made on the Friedlander plantation ? 

A. Open kettle that classed fully fair was worth from 6 to 6? cents 
per pound. 

Q. What is that same sugar selling for now? 

A. I have been on the levee several times lately, and I saw sugar 

that was selling in 1881 & ’82 for seven cents now selling for 
139 4& 43 cents. : 
Q. By Mr. Buck: Have you seen the Friedlander planta- 
tion lately ? 

A. I passed there the other morning on the train. 

Q. You have not examined it as to the depth of the deposit left by 
the overflow ? 

A. No, sir; I examined it simply passing on the Morgan train. 

Q. What would you consider as constituting a sugar plantation ? 

A. There is a great many different grades of sugar plantation. 

Q. It is claimed that a sugar plantation that has been under over- 
flow and is left with the ditches filled or partially filled, the canals 
partially filled, and the bridges washed away and the cane de- 
stroyed, — would you consider that a total destruction of a sugar 
plantation ? 

A. I should not, because the buildings and the land itselfare the two 
principal features of a sugar plantation ; the fact of the ditches being 
partially filled and the bridges washed away I would consider a very 
serious objection against a sugar plantation. 

Q. The making of ditches for drainage is simply an incident of 
sugar planting? 

A. We are compelled to ditch cane if we wish to make a successful 
crop, and more so than for cotton; we have to have bridges on a 
sugar plantation ; but all that is not considered if the land is there 
with the buildings and everything to make a crop. 

Q. The digging out of ditches and canals and making bridges 
would only be a question of repairs? 

A. I should think so. If you have a sugar plantation and take 
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in newland you must ditch and bridge it and keep them in 
136 ~—s order; I have had bridges wash away in heavy rains; you 

cannot afford to let a crop of cane go because a bridge is 
washed away. 


Cross-examination by Judge VooRHIEs: 


Q. Supposing that plantation vou speak of was to remain for ten 
years without stock, without cane, without bridges and ditches on 
canals, would you call it a sugar plantation ? 

A. No; you could not call it a plantation; when it is abandoned 
in that way the plantation would be called an abandoned sugar 
plantation. 

Q. Is it not one of the necessary requisites or elements of a sugar 
plantation that there should be good drainage and a stand of cane? 

A. It is not a sugar plantation if you do not have cane and 
drainage. 

Q. You have spoken of the price of sugar; have you been en- 
gaged in buying and selling of sugar as crops? 

A. No, sit; I never bought or sold. 

Q. Have you kept run generally of the valuation of sugars in the 
markets ? 

A. Of course, having the management of plantations I was com- 
pelled to know my business. 

Q. When you managed plantations? 

A. Yes, sir. 

Q. Have you managed any plantations since 1882? 

A. T managed M. Goodcheaux’s plantation in 1883, and in 1884 
I managed the Hope plantation. | 

Q. Did you receive the price currents of sugar every day ? 
137 A. We received the daily papers and account current sales 
wien we are shipping sugar. 

Q. You speak of the Le Place place ; how many acres of cane did 
you see actually ground there yourself? 

A. I did not remain on the plantation long enough to see any 
great ainount ground; I simply made a visit to the place. 

QQ. How many visits did you make? 

A. Three. 

Q. How long did you stay at each visit? 

A. About 4 or 5 hours each time. 

Q. In what vear did you grind cane of the Le Branch place of 
which you have spoken? 

A. I speak of cane that my partner had there and which I ground 
in 1870. 

(. Was the Le Branch place overflowed in 1870? 

A. No, sir; 1t was overflowed before the war. 

Q. You are certain there was no overflow on the Le Branch plan- 
tation in 1870? 

A. I am not certain, as I went there in September, 1870; I came 
from Texas in 1870. 

Q. By Mr. LouqueE: In speaking about the Le Place plantation, 
you say there are some marks of water, which seemed to have over- 


i 


RICHARD VITERBO VS. SAMUEL FRIEDLANDER. 79 


flowed the land; will you please state how long the Bonne Carrie 
crevasse remained opened which overflowed the Le Place planta- 
tion. 

A. I think it broke in 1874, and it was closed in 1882 or 1883; it 
remained open during that time. : 

Q. Will you please state whether you are able to say that that 

mark which you saw on the trees was a mark made by the 
138 water of 1874 or 1875, or any particular year up to 1883? 
A. I cannot say; I only saw marks of water that had been 
there. I cannot say in what year they were made. 

Q. You cannot say where the water went during that period of 
time? 

A. No, sir. 

Q. Do you know the land on the Le Place plantation which you 
say was planted with cane right after the overflow, and made such 
a good crop? 

A. I cannot tell you. 

Q. Do you know whether the Bonne Carrie crevasse had for a 
fact made any deposit on the Le Place place ? 

A. The deposit looked to me to be 2 feet deep; I noticed where 
they had cut ditches that it was that deep; I saw the difference by 
the color of the deposit from the old soil. 

Q. Do you know whether the year before or several years before, 
a few miles further down from the Le Place place, that the Bonne 
Carriecrevasse made large hills which prevented the water from get- 
ting to Le Place plantation ? 

A. I don’t know that. 

Q. When you plant cane in new ground it very seldom makes 
sugar the first year; is that not a fact? 

A. Yes, sir; it is generally too green; the second crop is the one 
that generally makes the sugar. 

Q. Will you state whether or not that cane planted in fresh 
land is not usually cut by worms? 

A. I cannot say. 

Q. You made the biggest crop on Mr. Viterbo’s place that has ever 
been made? | 

A. I think so; it was the largest crop ever made. 
139 Q. How many pounds of sugar was it? 

A. I do not remember now; nearly 2 million pounds; [ 
should have made over 2 million pounds if my sugar maker had not 


been killed. 


Redirect examination by Mr. Buck: 


Q. How deep is cane planted in the ground ? 

A. It depends when you plant it; whether in the fall or spring. 
When I plant in the fall I cover much deeper than in the spring; 
but if you plant, say, in February or March, you cover only 2 inches. 

Q. Fiow deep do you plough lands for planting sugar? 

A. You never can plcugh land too deep for sugar; we can only 
plough about 44 feet. 

Q. No deeper? 


80 RICHARD ViTERBO VS. SAMUEL FRIEDLANDER. 


A. On sandy land with an 8 mule Aury plough I can plough from 
11 to 12 inches. 

Q. If you had to plough a plantation that has just been over- 
flowed, where a deposit of 6 inches has been left, would not the 
ploughing be of such depth as to turn up some of the old soil, and 
wonld not the planting be substantially in the old soil? 

A. If I had a plantation with a deposit of 6 inches, I would 
plough as deep as possible, and plant the same as I would plant in 
old soil. 

Q. The planting under these conditions would not be planting 
entirely in new deposit soil ? 

A. No, sir; of course not. 

Q. So that cane planted in that soil would not come out green and 

give no sugar? 
140 A. Ido not think that deposit of 6 inches would make 
any difference; I think it would make the cane better 
and sweeter, as it would enrich the soil without making it new 
ground. , 
Q. You think the cane would be benefited ? 
A. Greatly, in my opinion. 


Recross-examination by Mr. LouquE: 


Q. If you had a plantation cultivated in sugar cane would you 
open the levee and let the water run in and destroy the crop for the 
purpose of getting 6 inches of deposit on the land ? 

A. Well, if it was my place, I could not tell you ; 1t would depend 
whether I was out of depth or not; I should consider that it would 
benefit the place. 

Q. By Judge Vooruiks: Is it to the interest of the lessee of a 
plantation with some 200 arpents of cane to have it destroyed, with 
all his bridges swept away, ditches and canals filled, more or less, to 
overflow the place simply for the purpose of getting 6 inches of 
deposit on the place ? 

A. No; I do not think it would be to the advantage of a lessee. 
I know I would be willing to take the Friedlander plantation as it 
now is and pay more for it than to have taken it in 1883; I con- 
sider it greatly improved from what it was in 1883 in its present 
condition. 

Q. If you were the lessee in 1883 and 1884 how would you con- 
sider the loss of 200 arpents of cane, bridges, and ditches, and canals 
filled; would you consider it a benefit? 

A. I would not like it at all; I would consider it a great loss. 

Q. Do you think he could make up his loss out of the ben- 
141 efit of the deposit to the soil in the crops he would make in 
4 following years? 

A. Well, I will tell you, in plain English, the loss of that crop was 
great,on account of the price of sugar. I think he would make 
more sugar in five years if he cultivates the place vigorously than 
he would make if the place was not overflowed. 

Q. What he would make in those five years would compensate 
him for the loss of this last crop? 
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‘A. Yes. If the price of sugar staid up and if the plantation had 
been put to work at the proper time he would make more pounds of 
sugar and better sugar than if the place had not been overflowed. 

Q. Then it is positively a benefit to have the destruction of the 
whole sugar crop, bridges, ditches, and canals, for — prospect of 
making after crops for 4 or five years? 

A. I did not say that. I said it was a great loss to lose a crop, 
bridges and everything, and the drainage. 

Q. By Mr. LovguE: When did you cultivate any land which had 
been overflowed or had a deposit on it? 

A. I never cultivated any ; but I have cultivated a great deal that 
I thought I would like to have an overflow on. 

Q. That is only an opinion as an attest that you have given? 

A. Yes, sir; that is my opinion and belief. 

Q. By J udge VooRHIES: Have you made any calculations as to 
what — the probable loss in money by an overflow on any planta- 
tion, and have you made a calculation in money of the possible ad- 
vantage that might follow for 4 or 5 years, upon which See gave 

your conclusion that it would be of benefit to the planter? 
142 ~—= A. No, sir; I have never had occasion; I knowsome plan- 

tations that would be damaged by overflow; those are planta- 
tions with very sandy land; I never made any calculations. 

Q. So that is simply an off-hand opinion you gave on the subject? 

A. Yes, sir. 


Re-redirect examination by Mr. DINKELSPIEL: 


Q. I want to know whether or not, as to your experience, if the 
Friedlander plantation was benefited by the crevasse ? 

A. I think it is benefited. 

Q. Why? 

A. I think so; from the information I have received I understand 
the whole place was overflowed, and there was a deposit; and, from 
my knowledge of the nature of the land on the place, I think it 
greatly benefited by that overflow. 


Re-recross by Judge VooRHIEs: 


Q. You say that the plantation is benefited; you mean to say the 
drainage is benefited ?- 
A. No, sir. 
re Do you mean to say the bridges have been benefited ? 
. No, sir; artificial work is liable to be damaged, but that is 
a ben small item. 
i =. Do you [mean] the cane that has been destroyed has been bene- 
te 
A. No, sir; that is a loss which can be replaced. 
Q. When you say that sugar plantation 1s benefited you simply 
mean that the land is enriched ? 
143 A. Yes, sir; I regard the land the main foundation -of a 
sugar plantation ; you have to fertilize old lands every year 
with fertilizers ; therefore the Mississippi fertilizes your land, and it 
lasts ptaatcoie for one year. What is the cleaning of a few 
—108 
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ditches and building of a few bridges in comparison to the benefit 
derived from it? 
Q. You mean the land is enriched ? 
. Yes, sir; enriched. 
. Nothing else but that? 
. No, sir; nothing else. 


iy POP 


S. PERRET sworn for defendant. 
Direct examination by Mr. DINKELSPIEL: 


What is your business? 
I was always an overseer. 
Overseer of what? 
Sugar plantation. 
Do you know the Friedlander plantation? 
Yes, sir. 
In what capacity? 
I have worked it for Mr. Friedlander for 8 or 9 years. 
As what? 
Overseer. 
From what time? 
From 1875 to 1888. 
Q. Who took charge of it in 1883? 
144 A. Mr. Viterbo. 
Q. Describe as close as possible the condition of the Fried- 
lander plantation when you delivered it to Mr. Viterbo ? 

A. The plantation was in a very bad condition, not much ditches, 
no canal or drainage; I have been asked for a canal, but — never 
— to give me one; I was fighting for 8 or nine years for that 
canal. 

Q. When did you see the plantation last? 

A. Since the crevasse. 

Q. Describe its condition when you last saw it. 

A. The 15 of Nov. last I saw it and found the plantation was 
greatly improved from what I left it in Sept., 1883. 

Q. How was it improved ? 

A. The canal I need so much was made, and the land was opened 
in some places; the lower canal was fixed up; there were plenty of 
ditches to drain the land. 

Q. That was after the overflow ? 

A. Yes, sir. 

Q. Would it require more or less work to put that place into cul- 
tivation in order to make a crop than at the time Mr. Viterbo took 
charge of it? 

A. No, sir. 

Q. Would it require less? 

‘A. Yes, sir. 

Q. Why? 

A. Because there is the canal made already, which only needs to 
be cleaned, and for the dams to be taken out, which were put there 
to keep the water from coming on the place through the canals. 
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Q. Have you ever had any experience in planting cane 
145 = after an overflow ? 

A. No, sir. 

Q. Have you seen any crops made the year following on an over- 
flowed plantation ? 

A. No, sir. 

Q. By Mr. Buck: Did you have occasion to examine the ditches 
and canals in regard to how they were effected by the overflow ? 

A. I went over the place and there was a great deal of deposit in 
the ditches; and I found the deposit was the most in the places 
where it was needed in the low places. 

Q. What is the deepest deposit on the plantation ? 

A. On the Morgan side, about 50 acres from the river, it is about 
from 4 to 5 inches deep; maybe some places as much as six inches. 

Q. To what extent, if any, were the canals injured by the cre- 
vasse? - 

A. I found the canals had water in them which was running 
when I was there; there were some dams in the canals which can 
be easily taken out. 

Q. What were those dams for ? 

A. They were put there to prevent the water from coming. from 
the crevasse onto the plantation. 

Q. How high are those dams? 

A. They are more high than the canals. 

Q. What kind of bridges were there on the plantation when Mr. 
Viterbo took charge ? | 

A. I left bad bridges; what bridges I had were made out of 
pickets I cut in the woods, and they were old and not of much 

good. 
146 3 Q. What is generally used to make bridges ? 

A. Common planks; those bridges I made were made out 
of pickets which I got out of the woods. I understand Mr. Viterbo 
had very good bridges. I delivered the place to him on September 
29th and went on the place on a visit on the 15th of Nov. next 
year. 

Q. If those bridges of Mr. Viterbo’s had been taken up and put — 
away before the crevasse, could not the lumber and boards be used 
to reconstruct them? . 

A. Yes, sir; the bridges could have been staked and tied and they 
would have been saved. I had to do that when it rained very hard 
to keep my bridges from floating away, and if they should float 
away before I staked them I hauled them back to their places. 

Q. Is there any physical or natural reason from the condition in - 
which the plantation now is why acrop of sugar cane could not 
have been planted for the year 1885? 

A. There is no reason at all why a crop could not have been — 
planted for 1885. 


Cross-examination by Mr. LouquE: 


Q. How long have you been an overseer ? 
A. Since 1853, and take off from that three years during the war, - 
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and from the war to 1883 I was an overseer until 1883, when I went 
on my own place. 

Q. How many overflowed plantations were you on during that 
time? 

A. I was not on any. I took care of a plantation in 1854, but 

the crevasse was on it before that. 
147 (2. How do you know the effect of a crevasse on a sugar 
plantation if you have not been on one when it was over- 
flowed ? | se 

A. Because I have worked sandy land and it is the same as a 
place what has been overflowed ? 

Q. Do you know whether or not the working of a fresh deposit 
from the river is the same as the working of sandy land? 

A. A light deposit mixed with stiff land makes a good middling 
land. 

Q. Since you have never cultivated any overflowed land yourself, 
I will ask you what is the effect on the plants which are planted in 
what is called fresh land ? 

A. It won’t be any fresh land when there is only a deposit of 4 
inches. I don’t call that new land and it will not change the nature 
of the land. 

Q. Would you, in the condition in which that plantation is to- 
day, without digging the ditches any more and leaving the canals 
as they are, plant a crop of cane on that place? 

A. You cannot plant cane where there is no ditches. 

Q. Would you plant cane on that plantation in its present condi- 
tion ? 

A. In some places I would. 

Q. Could you do it all over the place ? 

A. On more than 3 of the place I could. 

Q. Why? . 

A. Because there was no better ditches there when I had charge 
of the place and I made a crout of cane. 

Q. Why would you not plant cane on that plantation in its pres- 

ent condition 7 
148 A. I would not plant cane behind the Morgan R. R., be- 
cause there is more sand and the ditches are filled up; but in 
front, where Mr. Viterbo has made ditches and a canal I would plant 
cane, because it is in better condition now than it was when I made 
a crop on it just before [ left. 

Q. Did that crop you made give a good yield of sugar? 

A. No, sir; not very good, because I never had enough drainage. 

Q. So you did not make a good yield of sugar because you did not 
have good drainage ? | 

A. I did not have any drainage at all. 

= aaa say, then, that the drainage you had on the place was not 
good ‘ 

A. No, sir; it was not. 

Q. Therefore, you did not make the quantity of sugar that your 
cane ought to have yielded you? 

A. No, sir; I did not. 
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Q. Therefore your crops were failures ? 
A. Yes, sir; not failures exactly; they were not very good. 

Q. Mr. Viterbro has dug a canal in the middle of the a 
which it had not when you had charge? 

A. Yes, sir. 

Q. And this canal, although it is partially filled with sand, draws 
water better than the canal you had ? 

A. Yes, sir; I had only a ditch there, no canal. 

Q. Then what would now prevent you from planting the whole of 
the plantation in cane? 

A. Without canals I could do it, but not without ditches; 
149 on some of the land behind Morgan R. R. there is no ditches. 

Q. You would not plant where the ditches were filled up, 
but plant where they were not filled up? 

A. Yes, sir. 

Q. Do you know whether or not that cane planted on new ground 
cannot make sugar; is that not a fact? 

A. That depends how you plant it. 

Q. How could you make it yield sugar? 

A. If you plant all cane you will not make as much sugar, but if 
you plant every 2 acres with corn and get the sun on the cane you 
will make sugar. 

Q. _— you would have one-half of your place not planted in 
cane / 

A. I mean when it is in entire new ground ; I do not mean on the 
Friedlander plantation, because that is not new ground. . 
Q. In the first place, if you would cultivate in the way which you 


_ say one-half of the land would be planted in sugar cane? 


. Yes, sir; and you would have to cut the cane lower. 
How much lower? 
About 4 of the cane. 
So that would reduce your crop considerably ? 
. No, sir, because that 4 I would keep for seed. 
. Is green cane good for seed ? 
Yes; it is better for seed than ripe cane from my experieice. 
By J udge Vooruigs: So in your belief the drainage of the 
Friedlander plantation now is in better condition that it was when 
Mr. Viterbo got it from Mr. Friedlander ? 
150 A. Yes, sir. 
Q. You say that positively ? 

A. Yes, sir. 

Q. You say that for the several years that you had that iplivinte: 
tion your crops were failures ? 

“ Not failures exactly ; I did not make the crops I ought to have 
made. 

Q. They were failures to a certain extent? 

A. Yes, sir. 

Q. What you wanted badly was drainage? 

A. Yes, sir. 

Q. Then the want of drainage on that plantation prevented you 
from making such crops as you should have made? 


pOpererer 
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A. Yes, sir. 
Q. Did you not make very small crops? 
A. No, sir; not exactly. 
Q. How many acres of plant and stubble cane did you generally 
cultivate on that plantation? 

A. I was cultivating 265 acres of cane in stubble and plant. 

Q. How many hogsheads of sugar have you made from that? 

A. I have made about 150 hogsheads. 

Q. Out of how many acres of cane did you get that? } 

A. Some years out [of] 175 acres and some years out of 200 acres. 

Q. As asugar planter, is it not a decided failure to make only 150 
hogsheads of sugar out of that many acres of cane? 

A. If you ground all the good cane it was a failure; when I say 
200 acres it was not worth 200 acres of good cane. 

Q. You stated that the failure to make a good crop was caused 

by your drainage ? 

151 A. Yes, sir. 

Q. Therefore, if your drainage was not sufficient and caused 
your cane to be poor and 200 acres to yield only 150 hogsheads of 
sugar, it was a failure? 

A. Yes, sir. 

Q. Drainage is the most necessary thing in sugar planting, is it 
not? | 
Yes, sir. 
And cane requires a great deal of drainage ? 
Yes, sir. 
And it requires bridges to cross the ditches ? 
Yes, sir. 
You cannot do anything without bridges ? 
Bridges are not a principal thing. 
Are they not indispensable ? 
A. Well, the only time you want bridges is when you cut the 
cane and bring it to the sugar house, and you can move the bridges 
where you need them. 

Q. They are not indispensable then ? 

A. They have to be had, but that don’t amount to much. 

Q. You say that there is better drainge to-day than when you de- 
livered it Mr. Viterbo? : 

A. Yes, sir. 

Q. Was there enough drainage when you delivered it? 

A. No, sir. 

Q. Was there sufficient drainage when you were there ? 

A. No, sir. 

Q. Was that not the cause of your short crops? 

152 A. Yes, sir; there was no drainage. 

Q. By Mr. Louque: Would you have to dig any more 
ditches now on that plantation to cultivate it? 

A. You would have to dig some ditches, but the canals wouid 
make out very good. 

Q. By Judge Voornties: Other witnesses have testified that the 
ditches were filled with sand; is that so? 
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. No, sir; I never saw that. 
. Did you examine all of them ? 
. I went over the place on Nov. 15th, 1884. 
And you say the ditches were not filled up? 
. I saw some places — there was a little deposit. 
. By Mr. Lovuaqus: Is the drainage to-day in better condition 
than it was just before the crevasse ? 
A. It is better for one reason; the crevasse has cleaned the place 
of all trash and left it in better condition. 
Q. Did not Mr. Viterbo make other ditches besides the ones that 
you left there? , 
A. I never went over the place; [ only saw the canal. 
Q. You know what ditches you had? 
A. Yes, sir. ) 
Q. Did he cut any other ditches? 
A. There was-no ditches to cut; but I dv not know; I did not 
notice. 


EpOrop 


Q. Will you explain what you mean when you say that | 
153 ‘the bridges could have been saved and brought back? 

A. I was on this side of the crevasse, and I did not think 
the current was so strong as to prevent the catching of the bridges 
with skiffs; other planters saved their bridges and fences that way. 

Q. Mr. Viterbo made new bridges when he took charge of the 
place ? 
A. Yes, sir. 


Redirect examination by Mr. Buck: 


Q. I understand you to say that you saw planters catching their 
bridges ? 

A. Yes, sir; on this side of the crevasse they were catching their 
bridges and timber and bringing them to high ground; and on the ; 
- side of the crevasse, I suppuse, they were doing the same 
thing. : 

Q. Where the plantations were overflowed you saw the planters 
with their skiffs catching their bridges? 

A. Yes, sir. 

Q. The plantations you speak of were overflowed by the Davis 
crevasse ? 

' A. Yes, sir. 


154 Recross-examination by Judge VoorHIEs: 


Q. How do you know that the water did not rise so fast as to pre- 
vent the saving of the bridges? 

A. The water rose on the outside of the levee; they had to pro- 
tect the place, and that levee broke and let the water in, and it ran 
all over the place. : 

: Q. ssid do you know but that the water came direct to the sugar 
ouse ¢ 

A. I don’t know; it came from behind. 

Q. You mean to say that the water did not come in a direct line 
to the sugar house? 
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A. It went all around and broke in at the sugar house; the cur- 
rent was more strong below than above. 

Q. Can you swear that the water that passed through the Davis 
crevasse did not go from the crevasse to the sugar house of Mr. 
Friedlander in a direct line? 

A. I don’t know; I know the water came from the crevasse; that 
is all. 

Q. Were you present at any time in the vicinity of the Fried- 
lander when the crevasse broke into that plantation ? | 

A. I was there the same evening. 

Q. How long did you stay there? 

A. A few hours. 

Q. Were you there when it broke in at the sugar house? 

A. I was not on that plantation; I was on my place when it 

broke, but went on the place a short time after. 
155 Q. By Mr. Buck: How far is the Friedlander plantation 
from the front where the Davis crevasse broke? 

A. About ? of a mile. 

Q. From your knowledge of the surroundings of the Friedlander 
plantation, when that levee broke, was there at any time such a cur- 
rent of water over the plantation that it would be impossible for a 
boat to go and save the bridges? 

. No, sir. 

. When was the last time you saw the Friedlander plantation? 
. 15th of last November. 7 

Have you been trying to see it since? 

. I went there last Sunday. 

Did you go over the grounds? 

. No, sir. 

Why? 

. I went to the front gate, and it was locked and the watchman 
was there, and I asked [him] to let me ride over the place, and he 
told me he had special! instructions not to allow anybody on the place. 

Q. Did that watchman know you? 

A. Yes, sir; he worked for me as my stable man for a long time. 

Q. He refused you permission to go over the ground ? 

A. He told me he had special instructions not to let anybody on 
the place. 

Q. By Mr. DINKELsPIEL: Have you ever had partial overflows 

that carried away your bridges? 
156 A. No, sir; not from the river; they have been floated 
away in heavy rains. . 

Q. In heavy rains? 

A. Yes, sir. 

Q. And you put them back again ? 

A. Yes, sir. 

2 _—— is the name of this man that refused to let you visit the 
place ‘ 
A. Thomas Abvao. 
Q. Do you know if he is employed by Mr. Viterbo ? 
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A. He works for Mr. Viterbo. He worked for me first, and I left 
him as stable man on the place and Mr. Viterbo took him. 

Q. How long have you been connected with sugar planting ? 

A. I commenced when I was 15 years old, and I am now 49—34 

ears. 
: Q. Principally on the Mississippi river ? 

A. Yes, sir. 

Q. The sugar plantations in Louisiana are those that front on the 
Mississippi river? 

A. Yes, sir. 

Q. How are they iii from the Mississippi ? 

A. By levees. 

Q. Is not the land of the sugar plantations below the Mississippi 
river? | 

A. When the river gets high they are. 

Q. And the levees protect them ? 

A. Yes, sir. 

Q. So nothing protects the plantations from annual overflow ex- 

cept the levees ? 
157 A. Yes, sir; that is the only protection. 
Q. If the levee breaks then there is an overflow ? 

A. Yes, sir. 

Q. Is it not probable for those overflows to happen at any time? 

A. Yes, sir. 

Q. How many overflows of the plantations of Louisiana do you 
know of of your own knowledge that have happened within the 
last thirty years ? 

A. We had several big crevasses that I know of. The Bell cre- 
vasse, the Bonnie Carrie crevasse, and a crevasse in Poinqupee, and 
the Davis crevasse, and a great many others that I do not know of 
personally. 

Q. Is it not a fact that the country is in constant danger of over- 
flows and the only protection are these levees? : 

A. Yes, sir. 

Q. If the levees give away there is an inundation of the land be- 
hind them ? 

. Yes, sir. 
How wide was the Davis crevasse? 
. About 800 feet. 
That is from the break in the levee? 
That is from the break in the levee; it is my estimation. 
What is the utmost depth ? 
I do not know the depth; it is very deep. 
. What was the least width ? 
. It broke about ten feet and commenced running until it got 
uncontrollable. 
158 Q. How often did you see that crevasse ? 
A. Often. 

Q. In what direction did the current go? 

A. The current went below. 

Q. Below where? 

12—1089 
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A. Below the Davis place. 

Q. In what direction in regard to the Mississippi river? 

A. It followed the prairie, and, when that got full, it filled up the 
plantations. Pee 

Q. In what direction in regard to the current of the Mississipp1 
did the waters of that crevasse run? 

A. It flowed off across the prairie. 

Q. In what direction was that current flowing in regard to the 
Friedlander plantation ? : 

A. It flowed back, and, when the prairie filled up, the water 
spread, and the levee around the plantation could not stand and it 
gave away. I went there just before it broke and told the colored 
engineer that it would be impossible for the levee to stand. 

Q. You saw that plantation just before the crevasse got on it? 

A. Yes, sir; I saw the colored engineer and told him it was im- 
possible to save the plantation. 

Q. It was not covered with water then? 

A. No; the water came on a short time after I left. 

Q. How near to the Friedlander plantation was the water at that 
time when you spoke to the engineer ? 

A. The water before the levee broke was just a little behind the 
sugar house. 

Q. — what direction did the water strike the protection 

evee? 
159 A. Struck it right in front of the sugar house. 
Q. In what direction was the water coming from ? 

A. Right in the direction of the sugar house. 

Q. It came from the river? 

A. No; it came from behind. 

Q. Was the break in the levee on a line with the main current of 
the crevasse? : 

A. The water of the crevasse came one way and the water that 
was spreading over the land came another way. | 

Q. The water first spread over the land and then came against.the 
Friedlander plantation? | 

A. Yes, sir. 

Q. It did not reach the protection levee from the main current of 
the crevasse, but from back water? 

A. Yes, sir. 

Q. From these circumstances, then, the water that finally covered 
the plantation could not have rushed on it with such violence that 
it was impossible to save with skiffs the bridges on the plantation ? 

A. Yes; they could have saved them while they were working on 
the levee and before the levee broke. 

ne a the current of the water through that break violent and 
rapid { 

A. I don’t think it could have been very violent or rapid; it just 
ran in, but not very violently. 

Q. By Mr. LouquE: When did you leave the plantation of Mr. 

Friedlander? 
160 A. 29 September, 1883. 
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Q. When did you go there the next time ? 

A. I was there a few days after the crevasse broke; I believe the 
15 or 20 March. 

Q. How far did you go? 

A. Right down on the line of the Friedlander and Lone Star 
place, we sec the pump was. 
. How far from the river? 
. About 18 or 20 acres. 
. How long did you stay there? 
. About 4 hour. : 
When did you go on the Friedlander place after that ? 
. On 15th November. 
How do you know there was no current through the break 
in the protection levee when you was there before it broke, and then 
not until the 15th November? 

A. When I was there there was no current of water, and the pump 
was running and the levee had not been given up. 

Q. How do you know anything about the current, as you have not 
been there? 

A. I never went there after it broke; I do not know. - 

Q. Then you do not know whether they could have saved the 
bridges or not? 

A. I said they could have picked them up with skifis. 

Q. Were you present to see if it was possible to pick them up with 
skiffs ? 


cebvoia 


A. No, sir; I was not there. 
161 Q. You were not there and do not know anything about it? 
A. No, sir. 

Q. By Judge Vooruirs: You have been testifying as to the pos- 
sibility and feasibility of saving the bridges and having skiffs for 
that purpose, and speaking of the current at the sugar house; now, 
have you been speaking of things you saw yourself? 

A. I went there. 

Q. By Mr. LouquE: Is there not a ridge in the middle of. Mr. 
Friedlander’s plantation ? 

A. Mr. Friedlander had a little ridge in the middle of his planta- 
tion; I do not call that a ridge. 

Q. How high is it? 

A. I suppose about one foot; the —. 

_Q. How far across the plantation does that elevation extend? 

A. That is the road to go to the Edmee plantation. 

Q. On the other side have you not the same ridge? 

A. No, sir. 

Q. Did you inquire of this man who refused you admittance upon 
what authority he refused you admittance ? 

A. Yes, sir; he said Mr. Viterbo told him not to let anybody go 
over the place. 

Base wg you enquire the reason why he would not let you goon the 
place? 

A. I asked him to let me ride over the place, and he told me he 
had instructions not to let anybody go over the place. 
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162 Q. Did you tell him what you wanted? 
A. I told him I wanted to take a ride over the place. 

Q. At whose request were you going to take a ride there? 

A. I went for myself, because I was passing, and as I would like 
to inspect the plantation, as they are talking about it. 

Q. Did you inquire for Mr. Viterbo? 

A. I know his cousin, Mr. Leon Viterbo, and I only know Mr. 
Viterbo by sight. 

Q. Did you have any objection to inquire for Mr. Viterbo, to see 
if this man was telling. the truth ? 

A. I never asked him any questions; he had the gate locked,and 
I went away. 

Q. Did he have the key? 

A. I suppose so; I do not know. 

Q. By Mr. Buck: You did not see Mr. Viterbo? 

A. No, sir. | | 

Offer: Mr. Buck offers in evidence the letter annexed to the 
case. - 

Admission: It is admitted by both parties that the letter just of- 
fered: by Mr. Buck was received by Mr. Locque. 

Offer: Mr. Buck further offers in evidence all the exhibits an- 
nexed to the answer of defendant. 


THomas ABRIO sworn for complainants. 
Direct examination by Mr. LouquE: 


163 Are you acquainted with Mr. Perret ? 
A. Yes, sir; I worked for him. 

. For how long? 
. I worked for two years for him. 
. How long did you know him before that? 
I knew him 3 or 4 years before that. 
. On what terms of familiarity are you with him? 
. I look upon him the same asa father; I am on the best of 
terms with him. os 

Q. Did Mr. Perret go on Sunday to the Friedlander plantation 
and ask you permission to visit the plantation ? 

A. Yes, sir. 

Q. What took place? | 

A. I told Mr. Perret to ask Mr. Leon Viterbo the permission to 
go on the place. 

Q. What did Mr. Perret say ? 

A. He answered that he did not want Mr. Viterbo to know that 
he came on the plantation. : 

Q. For what reason? 

A. I do not know. 

Q. Was there anything said about Mr. Friedlander ? 

A. He said he would inform Mr. Friedlander that he was not al- 
lowed to visit the place. 

Q. Did Mr. Perret see Mr. Viterbo and ask permission to examine 
the plantation ? 
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A. No, sir. 
Q. What did he do then? 
A. He left and went to Boutte station. 
164 Q. Then what took place between you and Mr. Leon 
Viterbo ? 

A. About two hours after, which was about 4 o’clock, Mr. Perret 
came back from the station and I told him that Mr. Leon Viterbo 
said he could go and visit the plantation if he chose; Mr. Perret 
said it was too late, and that he would not go. 

Q. Did Mr. Leon'Viterbo send you to wait for Mr. Perret in order 
to so inform him ? 

A. Yes, sir; I waited here. 

~. At the station ? 3 

A. I went to the station ; he was not there, and Mr. Leon Viterbo 
told me to waite for him and tell him to go and examine the place, 
and I did so. . 


Leon VITERBO recalled for complainants: 


Q. Will you please state what happened in relation to the visit of 
Mr. Perret on Sunday last to the Friedlander plantation ? 

A. Sunday, at two o’clock, that man Thomas Abrio came to me 
and told me that Mr. Perret asked to go onto the plantation, and 
that he did not give him permission to go in; I asked him if he 
knew where Mr. Perret had gone, and he said to Boutte station, and 
that he had told Mr. Perret he would ask me permission to let him 
goon if he would wait, and that Mr. Perret did not wait; I told 
him to go and get Mr. Perret and tell him to go on the plantation 

and do as he pleased ; he came back and told me that he saw 
165 Mr. Perret, and Mr. Perret told him it was too late. 


Cross-examination by Mr. DINKELSPIEL : 


Q. Prior to this did you instruct Thomas to refuse permission to 
go on the place? 
A. A long time ago I did. 


Exception to Master's Report. Filed May 4th, 1885. 


R. VITERBO : 
vs. No. 10667. In Chancery. 
S. FRIEDLANDER. 


Complainant, Richard Viterbo, begs leave to file this his exception 
to the report filed herein on 17th April, 1885, by the master in chan- 
cery, and he avers: 


Ist. That said report was unlawfully filed herein for this, that no 
copy of the same had ever been previously submitted to said com- 
plainant or to his solicitors; that no service or warrant thereof has 
ever been served on them ; that no opportunity has ever been afforded 

to them, or either of them, to examine or know the contents 
166 _ of said report before its filing in this court; that had they had 
an opportunity of examining the same they would have 
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availed themselves of it, and would have filed in due time specific 
objections to the same before the master voth as to matters of fact 
and of law, and they now signify their readiness to appear before 
said master, and in due course to file a written statement showing in 
what respects the facts have been wrongfully stated in said report 
and the law misapplied to the pleadings as well as to the facts. 

2nd. That among other objections which they would have filed 
had they had an opportunity, and which thev now prefer, are the 
following : } 

First. That said report ignores the clause in the lease by which 
the lessee bound himself to plant in 1884 on said Friedlander plan- 
tation all the standing cane of the year 1883, and the report errone- 
ously cousiders that this standing crop of cane was given in exchange 
for another crop to be delivered by said lessee to said lessor at the 
expiration of said lease. 

Second. That said report ignores the fact that after the subsidence 
of the overflow in 1884 there was no possibility of raising a crop on 
said plantation, and loses sight of the fact that in this contract of 
lease, and indeed under the express law of Louisiana, leases of pre- 
dial estates are by the year, and that it was the duty of said lessor 
to see during the whole year 1884 the said leased premises in a con- 
dition such as to serve for the use for which it is hired, 2. e., a sugar 
plantation. | 

Third. That said report erroneously holds that defendant as lessor 

does not warrant the enjoyment by the said Isssee under the 
167 ‘terms of the lease and in accordance with the law on the sub- 
ject-matter. 

Fourth. That said report ignores the fact that said leased premises 
were destroyed as a sugar plantation during the year 1884 by the 
total destruction of the stubble cane and of the plant cane in the 
ground by the filling up of the ditches, sweeping away of all the 
bridges, materially impairing and partially destroying the canals, 
covering the whole land with deposits of sand, and reducing the 
whole from a cultivated sugar plantation to waste land. 

Fifth. That said report erroneously considers the destruction of 
the land itself as necessary for the destruction of the leased premises 
as a sugar plantation. 

Sixth. That said report erroneously holds that what had been 
leased was land, while that which was destroyed was growing crop 
which was not leased. 

Seventh. That said report erroneously states that the thing leased 
was not destroyed totally or partially, ignoring the state of facts 
specially set forth in the above clause numbered “ Fourthly.” 

Eighth. The report erroneously, and as to lessee ironically, avers 
that the inundation was a benefit to the plantation by enriching or 
fertilizing the lana or soil, and that in equity this lessee cannot 
complain of the loss of the stubble cane, of the plant cane in the 
ground, of the bridges, of the ditches, and canals, although he has 
certainly lost the crop of 1884, cannot have stubble cane for two 
years, cannot within less than three years reinstate said plantation 
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in its former condition unless upon considerable expense, and that 
too in face of a lease for a limited number of years. | 
168 Ninth. That said report is defective in not finding the fact 
that without any fault of lessee the leased premises have not 
been “ maintained in a condition such as to serve for the use tor 
which it was hired ;” that without any fault on his part he has not 
been able to enjoy the leased sugar plantation according to the use 
for which the parties had contracted, and that said lessor has taken 
no step whatever to enable said lessee to enjoy said leased premises 
for the balance of the lease, although put in default for that purpose. 

Tenth. That said report erroneously assimilates the action to abate 
rent with the one to annul the lease itself, and illogically concludes 
that the said lessee, not being entitled to diminution of price a for- 
tiori, cannot revoke the lease. 

Eleventh. That said report erroneously quotes the laws and au- 
thorities specially applicable to abatement of rent, for the purpose 
of determining the question of revocation of lease, to which said 
authorities and laws are wholly inapplicable. , 

Twelfth. ,That the case of Vinson vs. Graves, 16 A., 162 (which is 
correct in law), applies exclusively to abatement of rent, but is con- 
stantly i in said report as an authority on the subject of 
revocation of leases. 

Thirteenth. That the term “ unforeseen ” in C. C., art. 2697 (2667), 
is a loose translation of “cas fortwit” in the French text, which French 
text must prevail as firmly established by our jurisprudence. And 
it means, as defined by C. C. 3556 (8522), “that which happens by 
a cause which we cannot resist.” But in said report this definition 

is wholly ignored, and it is there repeatedly and erroneously 
169 held that “cas fortuat” or “ unforeseen event ” as synonymous 

expressions, meaning an event which the contracting parties 
might have had in view at the date of the contract. | 

Fourteenth. That said report ignores the law which allows the 
action of revocation of leases when the use of the leased premises 
bas been much impeded; that said report fails to find that com- 
plainant has not had any enjoyment of the said sugar plantation 
from the date of said inundation up to the fall of same year, and in- 
deed up to the close of said year, and that the use of it, which had 
been there impeded, absolutely continued and continues to be much 
impeded, as more fully stated above in paragraph numbered “fourth,” 
and that the replacing of stubble cane and plant cane aforesaid has 
been impossible heretofore, and that in consequence of all of said 
events said lease has become worthless to complainant — said sugar 
plantation have ceased to be in a condition such as to serve for the 
use for which it was hired. | 

Fifteenth. That said report erroneously holds that the stubble and 


‘plant cane in the ground at the time of the said inundation did not 


form an integral part of said Friedlander plantation, and was not, 
as such, subject to the warranty of the lessor. That under the 
Louisiana law the said crop in the ground was quoad the lessor, part 
component of said immovable, and its destruction was a partial de- 
struction of the plantation guoad the said lessor and owner, and that 
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its said partial destruction by cas fortwit gave to complainant the 
right to ask the revocation of the lease when taken in conjunction 
with the destruction of the drainage and of the bridges, and the re- 
duction of a highly cultivated sugar plantation to mere waste 
lands. 
170 Sixteenth. That there are distinct rules of law regulating 
the abatement of rent by reason of diminution or loss of 
crop which are inapplicable to the action to revoke the lease; but 
that the said report erroneously applies these very rules which 
regulate exclusively the matter of abatement of rent to complain- 
ant’s demand for dissolution of lease aforesaid to which they are 
wholly inapplicable. 

Seventeenth. That said report erroneously and illogically con- 
cluded that there was no partial or total loss or destruction of said 
leased premises ; that the damages proven were not done by “cas 
fortuit,” which the master confounds as synonymous with “ unfore- 
seen event;” that said leased premises are suitable now, as before, 
for cultivation as a sugar plantation, notwithstanding the destruc- 
tion of the whole plant and stubble crop in the ground, of the 
bridges and of the whole drainage, and thetransformation of a highly 
cultivated sugar plantation into waste lands by the heavy deposits 
of sand, and that said drainage and bridges are but incidents of 
cultivation. 

Eighteenth. That said report is too comprehensive and actually 
usurps the functions of this hon. court, leaving nothing for the ac- 
tion in the pending litigation. 

Nineteenth. That said master has refused to hear divers witnesses 
upon matters as to which’ complainant interrogated them, and 
allowed same and other witnesses to testify to matters which com- 
plainant objected to as inadmissible, to the rulings of which com- 
plainant objected and had his objection noted down. 

Wherefore (reserving the right to make additional specifications 
in the premises and to plead additional grounds of opposition to 

said report) complainant prays that said report be remanded 
171 ‘to said. master to be dealt with in due course of proceedings 

so as to allow complainant an opportunity to urge before said 
master the said and other objections for the purpose of obtaining a 
modification of said report, so as to make it conform with the facts 
of this case and with the law applicable to said facts; or should 
this hon. court decline to remand said report to said master, then 
that said report be rejected and held null and void; prays for 
general relief and as in duty bound. 


(Signed) CH’S LOUQUE, 
(Signed) ALBERT VOORHIES, 
Solicitors. 
Submission. 


Extract from the Minute-Book, April Term, 1885. 


NEw ORLEANS, TueEspay, May 26th, 1885. 
Court met pursuant to adjournment. 
Present: Hon. Don A. Pardee, circuit judge. 
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RICHARD VITERBO VS. SAMUEL FRIEDLANDER. 


R. V1iTERBO 
vs. No. 10667. 
SAMUEL F'RIEDLANDER. 


This cause, as continued from yesterday, came on further to be 
heard on the master’s report herein, and on the exceptions thereto, 
and, after hearing of arguments from counsel for the respective 
parties, was submitted, when the court took time to advise. 


172 Decree. Entered and Filed 4 June, 1885. 


U.S. Circuit Court. In Equity. 


R. VitTERBO 
- v8. No. 10667. 
S. FRIEDLANDER. 


This cause came on to be heard and was argued; whereupon, the 
court being advised, it is ordered, adjudged, and decreed that the ex- 
ceptions filed by the complainant on May 4th, 1885, to the report of 
A. G. Brice, master, which was filed on April 17th, 1885, be over- 
ruled and said report approved and homologated. It is further de- 
creed that complainant’s bill of complaint be dismissed with costs. 

(Signed) DON A. PARDEE, Judge. 


Rehearing Refused. 
Extract from the Minute-Book, April Term, ’85. 


NEw ORLEANS, SATURDAY, June 27th, 1885. 


Court met pursuant to adjournment. 
Present: Hon. Don A. Pardee, circuit judge. 


R. VITERBO 
v8. bo 10667. 
S. FRIEDLANDER. 


This cause came on to be heard on the motion of the complain- 
ant fcr rehearing: on the deéree confirming master’s report 

173 and giving judgment in favor of defendant against complain- 
ant and was argued by coutsel; on consideratiom whereof it 

was ordered that said motion be denied and overruled and a rehear- 
ing be refused. 


ca 


Petition for Appeal. Filed July 3rd, 1885. 


To the hon. justices of the circuit court of the United States for the 
eastern district of Louisiana. 


The petition of Richard Viterbo, complainant in the matter of 
Richard Viterbo vs. Samuel Friedlander, No. 10667 of the circuit 
court of the United States for said district, with respect represents : 

That on the 27th June, 1885, final judgment was rendered against 
complainant’s demand to set aside a lease of five years at a yearly 
rent of five thousand dollars; that complainant considers himself 
13— 1089 
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aggrieved by said decree and desires an appeal, with supersedeas, to 
the Supreme Court of the United States. 

Wherefore he prays to be allowed an appeal on said decree or 
judgment, returnable to the Supreme Court of the United States at its 
next regular term, on furnishing bond and security, as required by 
law, in an amount to be fixed by this hon. court, and that said ap- 
peal operate as a supersedeas upon said bond being filed within the 

legal delays, and that defendant be cited. 


174 Prays for general relief, and as in duty bound, ete. 
(Signed) CH’S LOUQUE, 
(Signed) ? ALBERT VOORHIES, 


Solicitors. for Complainant. 


Order. 
An appeal returnable at the next term of the Supreme Court is 
\ allowed in this case on bond of $250. 
July 3rd, 1885. 
(Signed) DON A..PARDEE, Judge. 


Bond for Appeal. Filed July 9th, 1885. 


UNITED STATES OF AMERICA: 


Know all men by these presents that we, Richard Viterbo, as 
principal, and Fred. Eyle, New Orleans, as surety, are held and 
firmly bound, jointly and severally, unto.S. Friedlander and the 
clerk of this hon. court in the sum of two hundred and fifty dollars, 
lawful money of the United States of America, to be paid to the 
said obligees, their heirs, executors, administrators, and assigns, for 
which payment, well and truly to be made, we bind ourselves and each 
of us by himself, and each of our heirs, executors, and administra- 

tors firmly by these presents. Sealed with our seals and 
175 dated the 6th day of July, in the year of our Lord eighteen 
hundred and eighty-five. 

Whereas, the said R. Viterbo having heretofore, to wit, on the 3d 
day of July, 1885, taken an appeal to the Supreme Court of the 
United States from and to reverse the decree rendered on the 27th 
day of June, 1885, by the circuit court of the United States for the 
fifth circuit, holding sessions in and for the eastern district of Louis- 
lana, in the suit of R. Viterbo vs. S. Friedlander, No. 10667, of the 
docket thereof: 

Now the condition of the above obligation is that if the above 
bounden principal shall prosecute his said appeal to effect, and shall 
answer all damages and costs if he shall fail to make good his plea, 
then this obligation shall be void, otherwise to remain in full force 
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and virtue. | 
(Sig.) R. VITERBO. [1 s. 
(Sig.) FRED. EYLE. [L.s. 
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Signed, sealed, and delivered in the presence of— 


(Sig.) CH’S LOUQUE. 
Approved. 
(Sig.) 


Kai aSN 


ALECK BOARMAN, 
U. 8. Judge. 
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RICHARD VITERBO VS. SAMUEL FRIEDLANDER. 


Unitep States oF AMERICA, ome 
Eastern District of Louisiana, : 


Personally appeared Fred. Eyle, who, being duly sworn, deposes 

and says that he is the surety on the within bond; that he resides 

in the p’sh of Orleans, and is worth the full sum of two hun- 

176 ~=— dred and fifty dollars over and above all of his debts and lia- 
bilities and property exempt from execution. 


(Signed) ) FRED. EYLE. 
Subscribed and'sworn before me this 9th day of July, 1885. 

(Signed) KE. R. HUNT, 

Commissioner U. S. Circuit Court, Eastern District of Louisiana. 
177 Petition for Rehearing. 
- In Chancery. 
R. VITERBO 3 
vs. No. 10667. 
S. FRIEDLANDER. 


To the hon. justices of the United States circuit court for the 5th 
district, State of Louisiana: 


The petition of Richard Viterbo, complainant in the above-entitled 
cause, with respect, represents : 


That he considers himself aggrieved by the judgment of this hon. 
court, overruling his exception to the master’s report, rendered — 
June, 1885; that said report is contrary to the law and the facts of the 
case, and so is the decree of this hon. court thereon; that the sev- 
eral objections specially set forth in said exception to the master’s 
report are well founded in fact and in law; that the evidence shows 
that the leased premises considered as a sugar plantation were wholly 
lost and destroyed ; that, to say the least, there is abundant proof of 
the partial alteration and destruction of said leased premises; that 
the complainant has been and is much impeded in the use of said 
leased premises, so much so as to defeat the purposes of said lease ; 
that said lessor has failed in his warranty that complainant should 
enjoy said leased premises during the continuance of said lease, and 
that consequently complainant is entitled to a dissolution of the 
lease; but should that remedy be denied him, then claims indemnity, 
by diminution of rent and compensation for damages, to the extent 
indicated by the proof on file in this case. 

Wherefore complainant respectfully prays for a rehearing in the 

remises with the view of granting him the remedy which he seeks 


In equity. : 
Prays for general relief. And, as in duty bound, etc. 
Signed) CH’S LOUQUE, 
Signed) ALBERT VOORHIES, 


Solicitors Comp. 
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178 UNITED STATES OF AMERICA. 


Circuit Court of the United States, Fifth Circuit and Eastern District 
of Louisiana. 
: CLERK’s OFFICE. 


I, Edward R. Hunt, clerk of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana, do hereby cer- 
tify that the foregoing 176 pages contain and form a full, complete, 
true, and perfect transcript of the record and proceedings bad, to- 

ether with all the evidence adduced on the trial of the case of 


ichard Viterbo vs. Samuel Friedlander, No. 10667 of the docket of — 


the said court. 

Witness my hand and the seal of said court, at the city of New 
Orleans, this 19 day of August, A. D. 1885. 

[Seal U. S. Circuit Court for the 5th Circuit & Eastern District of La.] 


E. R. HUNT, Clerk. 


I, Don A. Pardee, United States judge for the eastern district of 
Louisiana, do certify that Edward R. Hunt, whose name is signed 
to the above certificate as clerk of the circuit court of the United 
States for the fifth circuit and eastern district of Louisiana, was, at 
the time of signing said certificate, and is now, the clerk of said 
court; that said certificate is in due form of law, and that full faith 
and ‘credit are due to his official attestations as such clerk. 

Given under my hand, at the city of New Orleans, in said district, 


this 19 day of August, A. D. 1885. 
DON A. PARDEE, Judge. 


179 THE UNITED STATEs OF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to Samuel Friedlander, New Or- 
leans, Louisiana, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a peti- 
tion for appeal filed in the clerk’s office of the circuit court of the 
United States for the fifth circuit and eastern district of Louisiana, 
wherein R. Viterbo is complainant and Samuel Friedlander is defend- 
ant, to show cause, if any there be, why the judgment rendered 
against the said R. Viterbo, as in said petition mentioned, should not 
be corrected, and why speedy justice should not be done to the par- 
ties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 30th day of July, in the 
year of our Lord one thousand eight hundred and eighty-five. 

[Seal U. S. Circuit Court for the 5th Circuit & Eastern District of La.] 


ALECK BOARMAN, Judge. 


[Endorsed :] United States circuit court, eastern district of Louisi- 
ana. No. 10667. R. Viterbo vs.S. Friedlander. Citation. 


as 5S a = 


<n 


-~ 


RICHARD VITERBO VS. SAMUEL FRIEDLANDER. 101 


180 Marshal's Return. 


Received Jul. 30th, 1885, by the U.S. marshal, and on July 30th, 
1885, I served a true duplicate of this the original citation of ap- 
peal, together with an accompanying petition and order of court 
thereon, on the within-named Samuel Friedlander, defendant herein, 
by delivering the same to him in person, in the city of New Or- 
leans, eastern district of Louisiana. 

| J. R. G. PITKIN, 


U. S. Marshal East. Dist. of Louisiana, 
By E. S. CURRY, 
D’y U.S. Marshal. 


Personally appeared before me E. S. Curry, a lawful deputy of J. 
R. G. Pitkin, U. S. marshal for the eastern district of Louisiana, and 
make- oath that he served a true duplicate copy hereof, and an ac- 
companying cepy of petition and order thereon, on the defendant 
within named, as set forth in his official return hereof. 
E. S. CURRY, 
D’y U. S. Marshal. 


CLERK’s OFFICE. 
Sworn to and subscribed before me, this 30th day of July, 1883. 
[Seal U.S. Circuit Court for the 5th Circuit & Eastern, District of La.] 
H. J. CARTER, 
Deputy Clerk United States Circwit Court, Fifth Crreuat, 
: and Eastern District of La. 


181 Opinion. 
United States Circuit Court, Eastern District of Louisiana. In 
Equity. 
R. VITERBO 
v8. No. 10667. 
S. FRIEDLANDER. 


This cause was, on application and consent of both parties, re- 
ferred to one of the masters of this court. His report covers all the 
issues in the case, and seeins to be in acord with the evidence. His 
findings are as follows :- 

1. That the property leased was not destroyed. 

2. That the les of the growing crop, the partial filling of the ca- 
nals and ditches, and the washing away of the bridges were not 
caused by an unforeseen event. . 

3. That the plantation is as suitable for cultivation as a sugar 
plantation, if not in better condition, as it was prior to the overflow, 
and that the clearing of the canals and ditches and the repairing 
of the bridges are indicents necessary to the cultivation of a sugar 
plantation. 

4, That equity can give no relief to complainant, and that his bill 
should be dismissed with costs. 


The exceptions filed attack the entire report, and conclusions and 
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the arguments in support of the exceptions cover the entire issues 
between the parties. As to the amount and extent of the damage 
resulting to the leased property by the crevasse and consequent over- 
flow, there is little if any dispute, either in evidence or in argu- 

ment. The plant and stubble cane was destroyed, the ditches 
182 were some partially and some wholly filled, and the bridges 

generally swept away. The water remained over the land 
until July, and when the water retired a deposit of sand was left 
over the land of from three to six inches. To cultivate the place as 
a sugar plantation the following year, 1885, would require the clean- 
ing out and reopening of the ditches and canals, the replacing or re- 
building of the bridges, and the obtaining and planting of seed 
cane, all of which would require considerable outlay and expense, 
particularly if the plantation should be put in the condition it was 
in at the date of the crevasse. 

So that if we dispose of the conclusions of the master we dispose 
of the case. 

1. The thing leased is described in the notarial act of lease as “a 
certain sugar plantation, situated in the parish of St. Charles, in this 
State, known as Friedlander’s plantation * * * and with said plan- 
tation (which embraces all the land in said parish owned by said 
lessor) are also leased all the buildings, outhouses, fences, and other 
appurtenances thereof, consisting of,” ete. 

Then follows a minute description of the sugar house and ma- 
chinery, and all the buildings and surroundings, etc., not one nor 
any of which are shown to have been impaired or lost. In fact, 
none of the property so described as leased has been wholly or par- 
tially destroyed by a foreseen or unforeseen event, and there can be 
no question that if the contract between the parties had gone no 
further as to the property —to go into the possession of the lessee, no 
argument even could be had about the matter. 

But it is contended that as the property leased is generally de- 

scribed in the lease as “a sugar plantation,” and as the con- 
183 _ tract between the parties contains this provision—to wit, “ And 

the said lessor further declared that he does hereby give unto 
said lessee all of the growing cane crop of 1883 now standing in 
the field, which said lessee expressly binds -himself to plant as seed 
cane on said plantation; and to reimburse said lessor for said cane 
crop, said lessee binds himself to leave on said plantation, for the 
sole use and benefit of said lessor, at the termination of this lease, 
Dec. 15, 1888, eighty-five acres of full standed seed cane (such as is 
usally called first year’s stubble), which has been thoroughly culti- 
vated, cut at the proper time for saving seed, and carefully wind- 
rowed, especially for seed; and in addition thereto said lessee shall 
also leave on said plantation, for said lessor, not less than 200 hun- 
dred acres of stubble, from what is called plant cane, which shall be 
properly protected in the ground”—and as the seed cane so given 
was planted on said place, and was destroyed by the crevasse, to- 
gether with the bridges and ditches, that the thing leased was a 
sugar plantation, with growing and standing cane, and the neces- 
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sary appliances and conditions to grow and raise each year sugar, 
and that the “thing” so leased has been destroyed. 

The term “sugar plantation,” used in the lease to denote the prop- 
erty leased, may or may not, by itself, mean a plantation ditched 
and bridged, and supplied and appareled with adequate machinery, 
and furnished with seed cane, and planted cane, and stubble cane, 
all requisite to the present growth and production of sugar, but as 
used in the lease it is undoubtedly limited and explained by the 
circumstantial description of exactly what was leased. 

The very terms thereafter used with reference to the cane then in 

the field, and the obligations entered into with reference to it, 
184 show that such cane was not leased, but was loaned for con- 

sumption, and the effect of such loan was that the cane be- 
came the property of the lessee of the plantation. 

See Revised Civil Code, arts. 2910 and 2911. 

In this case I think it is clear that the thing leased has not been 
destroyed. 3 

2. In view of the first conclusion I deem it of little importance 
whether the crevasse and overflow resulting in the damage aforesaid 
was or was not an unforeseen event. 

Under Louisiana law the lease is dissolved by the loss of the thing 
leased. Sve art. 2728, R. C. C. 

It is true that in art. 2697 of the Code it is provided that the lease 
shall end if the thing be destroyed by an unforeseen event, but it 
seems to me that article 2728, supra, is all embracing, and as it is 
without condition, and as by other articles of the Code the existence 
of the thing leased is essential to the life of the lease (see arts. 2692 
and 2710, R. C. C.), it matters little to the continuance of the lease 
how the thing leased is destroyed, if destroyed or lost at all. 

However this may be it is the settled jurisprudence of the State of 
Louisiana that crevasses and overflows of the Mississippi river are 
not unforeseen accidents. | 

Vinson vs. Graves, 16th La. Ann., 162; Mason vs. Murray, 21st 
La. Ann., 535; Jackson vs. Michel e¢ al., 33d La. Ann., 723; and this 
is in accordance with the natural state of things as they exist in the 
alluvial portion of Louisiana, where the plantation in question is 
located. 

3. The third conclusion of the master is not exactly clear. He 

hardly means that a sugar plantation without canals and 
185 ditches, and bridges over the canals and ditches, is more suit- 

able for cultivation than one with those ordinarily considered 
useful improvements. 

But taking his conclusions to mean that the alluvial deposit left on 
the place by the overflow has improved (probably) the fertility of the 
land, and that cleaning out ditches and canals and the repairing of 
bridges are usual and incidental to the cultivation of a sugar plan- 
tation, the conclusion is in accord with the evidence in the case. 

4. As to equitable relief the complainant repudiates any demand 
for a reduction of rent, and claims a dissolution of the contract of 
lease on two grounds: 1. “The destruction of the leased premises in 
the whole or at least in part; 2. The failure of the lessor to comply 
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with the warranty in the lease to maintain the thing in a condition 
such as to serve for the use for which it is hired, inasmuch as the 
use of it has been much impeded ; indeed, so much so that it may 
well be said that the use of it has entirely failed.” 

No relief is claimed under the general rules and principles of 
equity as administered ordinarily in a court of chancery. 

Indeed, it may be doubted if any could be given. See Story’s Eq. 
Jur., sections 101 and 102; Pomeroy, Eq., section 823. 

The complainant is then, of course, remitted to the Louisiana Code 
for authority to grant such relief as he asks. 

From the facts found by the master the thing leased has not been 
destroyed in whole or in part, the crops on the place forming no 
part. of the thing leased, and if they do and were destroyed by an 
unforeseen event for such destruction the Code only gives an abate- 
ment of rent (Code, art. 2748), which, as has been said, is repudiated 

by the complainant. 
186 The Code, article 2692, expressly stipulates that the lessor 

is bound to maintain the thing in a condition such as to serve 
for the use for which it is hired ; but, except as provided in article 
2669, failure to keep in repair or condition does not annul the lease, 
for in such case the lessee is required to make the repairs himself 
and deduct from the rent, article 2694; and in this case it may be 
noted that complainant in his supplemental bill admits that by his 
contract he was to keep the place in repuir. 

Article 2699, supra, is as follows : “ If, without any fault of the les- 
sor, the thing ceases to be fit for the purposes for which it was leased, 
or if the use be much impeded, as if a neighbor by raising his walls 
shall intercept the light of a house leased, the lessee may, accord- 
ing to circumstances, obtain the annulment of the lease, but has 
no claim for indemnity.” | 

The thing leased in this case was for the purpose of serving as a 
sugar plantation, a place on which cane was to be grown, thereafter 
to be made into sugar, and it is vigorously contended that it has 
“ceased to be fit for that purpose,” and that “its use has been much 
impeded.” The argument is that as the ditches and canals are filled 
up and all the seed cane destroyed, requiring great labor and ex- 
pense and much delay to put the place in the condition it was be- 
fore the overflow and so as to make sugar cultivation thereon profit- 
able, the thing has ceased to be fit, and the lessee is much impeded 
within the terms and meaning of article 2699, supra. 

The facts in the case do not warrant the finding that the place 
has ceased to be fit for a sugar plantation. It is incontestable that 
it can be used for the purpose of growing cane and making sugar; 

labor and expense are all that is required, and I take it they 
187 = are always required, and this place can differ from others in 
that respect only in requiring more of each. 

Nor can it be said that the lessee by the overflow is much im- 
peded in the use of the place. 

If the water had remained and now covered any considerable 
portion of the place, there would be much impediment in the use 
of the thing, but as the facts appear the lessee has the full, unob- 
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structed use of the thing leased. The case is that complainant has 
lost crops and the present prospect of making profitable crops, and 
under his contract, according to equitable and Louisiana jurispru- 
dence, he must bear his loss, as he does not bring his case within the 
provisions of article 2743, R. C. C., for an abatement of the rent. 

There is no adjudicated Louisiana case cited that supports the 
complainant’s demand for annulment of the lease on the ground 
that the defendant has failed to comply with the obligations of the 
contract. : 

The Louisiana cases cited by the master are adverse. See Duss- 
man vs. Geneas, 6 A., 279; Denman vs. Lapiz, 12 A., 823. A few 
words as to the French authorities cited : 7 

The extracts from Troplong (Troplong du Louage Des Choses, Ch. 
695 and 697) on the effects resulting from the loss of the fruits and 
the harvest from fatal circumstances and through violent perturba- 
tions, and claiming that the fruits not gathered are at the risk of 
the lessor, are taken from his commentaries on articles 1769 and 
1770 of the Code Napoleon, relating solely to the reduction of the 
rent in case of the loss of the harvest. 

The extract from Marcadi, vol. 6, p. 499, is an isolated extract from 

his commentaries on art. 1771, Code Napoleon in relation to 
188 the loss of fruits separated from the soil. The extract from 

the same author, vol. 6, art. N. C. 1720, is from a commentary 
on art. 1720 of the Code Napoleon, the place for which is supplied 
in the Louisiana Code by arts. 2693 and 2694, in relation to the re- 
pairs to be made by the lessor. 

A comparison of the two codes will show that the Louisiana Code 
goes further than the Code Napoleon in this: That it provides that 
in case of the refusal of the lessor to make the repairs the lessee may 
cause them to be made at the lessor’s expense. 

The case of De Silly C. DePommereau, Journal de Palais, 1872, p. 
939, which counsel present “as having the advantage of presenting 
precisely the features of the present cause,” has been misapprehended, 
as in that case the court of cassation refused to rescind and annul 
the lease, but held that the rent might be reduced, and so ordered. 

No adjudicated French case is cited which justifies the court in 
concluding that the French jurisprudence in cases similar to the 
present differs from our own. 

The complainant’s case is a hard one, and if the justification could 
be found either in Louisiana law or in the general principles of 
equity I should be very glad to afford him relief, even to compel- 
ling the defendant, who is in no wise in fault, to share part of the 
inevitable loss ; but, as I understand the case, under the authorities, 
the complainant can have no reduction of rent because the overflow 
was not an accident of such an extraordinary nature that it could 
not have been foreseen by either of the parties at the time the lease 
was made (R. C. C., art. 2743), nor can he have a dissolution or 
annulment of the lease, because the thing leased has not been de- 

stroyed in whole or in part by an unforeseen event (R. C. C., 
189 art. 2697), nor lost (R. C. C., art. 2728), nor has it ceased to 
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be fit for the purposes for which it was leased (R. C. C., art. 
2699), nor is the use of it much impeded. (R. C. C., art. 2699.) 

The exceptions to the master’s report will be overruled with costs, 
and the report will be confirmed and and homologated, and the de- 
fendant will be allowed to take a decree dismissing the complainant’s 
bill with costs. : 


CLERK’S OFFICE. 


A true copy of the original. 
New Orleans, Aug. 14, ’84. 
2 H. J. CARTER, 

Deputy Clerk. 


[Seal U. S. Circuit Court for the 5th Circuit & Eastern District of La. ] 


190 Supreme Court. 


V8. 


RICHARD VITERBO 
O — 
S. FRIEDLANDER. 


Into Court comes Richard Viterbo, pl’ff and appellant, who avers 
that the judgment of the lower court dismissing his bill is erroneous, 
on the grounds— 

1st. That when property leased has been rendered unfit for the 
Jiang for which it was leased by the act of God, the lease is dis- 
-olved. 

2d. That the facts show that the plantation leased as a sugar plan- 
tation has been destroyed, and the lease is at an end. 

3d. That sugar cane, which is in the form of plant & rat- 
191 toon or stubbles, is a part and portion of the land, and when 
destroyed the same annuls the lease. 

4th. That the draining ditches and canals dug by the lessee in ful- 
filment of his obligation under his lease become the property of the 
lessor, and when destroyed by a crevasse it becomes the duty of the 
lessor to put them back in the condition they were before the crevasse. 

5th. Then, when a lessor is duly put in default to “ fulfil a part of 
his obligations as landlord and refuses, the lease is dissolved. 

Wherefore plaintiff and appellant prays that the judgment ap- 
pealed from be reversed, and that judgment be rendered in his favor 
in accordance with the prayer of his petition & bill, & he prays for 


general relief, &c. 
CH’S LOUQUE, | 
ALBERT VOORHIES, 
Of Counsel. 


Endorsed on cover: E. Louisiana,C.C. U.S. No.1089. Richard 
Viterbo, appellant, vs, Samuel Friedlander. Filed October 13, 1885. 


. F pas a gh ie ne Pel ie rae " . 
3 Poss. pt Aimee < Pg a a eae ee a ge Gee Oe ey 
7 arts PO DG ie tad NSS Ne pene 5 Ain fe St vard e 
PHAN BASS pce eats BPO er ge ae oe ; peas ey 


eee ~ 


ATE 6 i hale 


4 
J 
¢ 
' 
:, 
nN 


I ee 
* 


Supreme Court of the Hnited Slates. 
No. 1089. 


- = 
> 


RICHARD VITERBO 
Versus 


SAMUEL FRIEDLANDER. 


Brief on behalf of Plaintiff, Appellant. 


This case comes up by appeal from the Circuit Court for the 
Eastern District of Louisiana.. The purpose of this suit is to 
revoke the contract of lease of the Friedlander sugar plantation, 
to obtain the retarn of the rent notes and indemnity. 

On 27th October, 1883, Samuel Friedlander leased to Richard 
Viterbo, a certain sugar plantation, situate in the Parish of St. 
Charles, State of Louisiana, including “all the growing cane 
standing in the field which said lessee expressly bound himself 
to plant as seed cane on said plantation,” and paraphenalia of the 
sugar plantation, ete. 

The consideration of this lease was the payment of the sum 
of $25,000, in 5 promissory notes, each of $5000, payable on the 
1st December, 1883, 1884, 1885, 1886 and 1887, with 8% per 
annum interest from maturity, and the return of 85 acres of plant 
cane and of 200 acres of stubble cane. 

Asa part of the leased premises the lessor turned over to 
the lessee the whole standing crop of cane of 1883, stubble and 
plant; “which the latter expressly binds himself to plant as seed cane — 
on said plantation.” And, in return therefor, “said lessee binds 
himself to leave on said plantation, for the sole use and benefit — 
of said lessor, at the termination of this lease, December 15th, 
1888, eighty-five acres of full stand seed cane, (such as is usually 
called first year’s stubble), which has been thoroughly cultivated, 
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cut at the proper time for saving seed, and carefully wind-rowed 
especially for seed;— ind, in addition thereto, said lessee shall 
also leave on said plantation, for said lessor, not less than 200 
acres of stubble, from what is called plant cane, which shall be pro- 
perly protected in the ground.” —__ 

Further on: “And said lessee binds himself to deliver said 


plantation, at the expiration of this lease, with the ditches in a 


good draining condition, sufficiently so for the proper cultivation by 
said lessee during his fourth year’s occupancy of said plantation ; 


and the foregoing clause means that said lessee shall not neglect, 


nor allow the filling up of said ditches during the last year of 
this lease any more than ditches usually fill up in one year on a 
well managed sugar plantation in good condition.” 

Further on: ‘‘And said lessor further declared that he leaves 
with said lessee, to be used in the culture of sugar cane on said plan- 


tation, 34 mules”............ also “the following articles for use 
on said plantation, to-wit: cane carts, other carts, harrows, flukes, 
stubble diggers,...... hooks for spreading bagasse,” etc., etc., as 


more fully detailed in the notarial act of lease. R. p. 9. 

In Louisiana sugar cane is propagated by the planting of the 
stock, and at each joint, the eye sprouts, making another cane, 
which in its first year’s growth, is called plant cane. When this 
crop is ripe, the cane is cut close to the ground and without fur- 
ther planting, the roots left in the ground, spruut and make 
another crop whi:h is called, first year stubbles, or rattoons; this 
crop is again cut close to the ground and the roots furnish another 
crop which is called, second year stubbles, or rattoons, and so to 
the third year, after which time, the roots are dug up and the 
land is renewed with corn and pea vines, and allowed to rest for 
one and two years, and is then replanted with cane. 

The first instalment of $5000 was paid at maturity. 7 

The lessee, in strict compliance with the contract, planted 
the whole of the standing crop. He cleaned or deepened the 
existing canals and ditches, dug new canals, and put the whole 
sugar plantation in a high state of cultivation, with 175 acres of 
plant cane and 120 acres of stubbles. 

In the month of March of (1884,) occurred the Davis crevasse 
on the Mississippi river, in the vicinity of the Friedlander planta- 
tion and as an unavoidable consequence resulting from a 
fortuitous event, this plantation was submerged and remained 
several months under water. When the overflow subsided it was 
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ascertained that the plantation was a wreck, the whole of the 
cane was ruined, the bridges swept away, and the drainage 
destroyed, in fact the sugar plantation presented the appearance 
of waste lands. 

In June, 1884, Plaintiff put Defendant in default by notifying 
him 1°, to reinstate the plantation in its previous condition as 
soon as the subsidence of the waters would allow, and 2°, to 
replace the plant cane and stubbles. R. 13. . 

In answer to this demand, Mr. Friedlander said: that “he 
denies and repudiates in toto the obligation imputed to him of 
replacing either plant or stubble cane.” R. 14. 

As regards the replacing of the drainage he made a diplo- 


matic evasion, which can only be construed into a denial of Plain- 


tiffs demand. R 14. 

The grounds for a dissolution of the lease are 1°. That the 
crevasse “entirely destroyed the sugar cane, filled the draining 
ditches, and did ot :er damage to said plantation, so that it ceased 
to be fit for the purpose for which it was leased.” 

This ground is based on Article 2699, of the Civil Code: “ If 
without any fault of the lessor, the thing cease to be fit for the 
purpose for which it was leased, or if the use be much impeded, 
as if a neighbor, by raising his walls, shall intercept the light of 


a house leased, the lessee may according to circumstances obtain 


the annulment of the lease, but has no claim for indemnity.” 

If the mere raising of a wall, and shutting out of light would 
warrant the dissolution of alease, “ according to circumstances, ” 
how much stronger is the case of a lessee, whose property leased 
has been covered with water to the depth of several feet, during 
several months, destroying the seed cane and stubble leased, 
carrying away the bridges and filling up ths drainage canals. 
There is no case where a Plaintiff has greater foundation for 
relief than the one shown by this Record. 

2°. The second ground for a dissolution is, that the “said 
property was destroyed, without the fault of the lessee.” 

This ground is supported by Article 2728, of the Civil Code 
which reads as follows : 

2727: “The lease ceases of course, at the expiration of the 
time agreed on ; | 3 

2128: “It 1s also dissolved by the loss of the thing leased.” 

_ Ifthe lease was one of a “sugar plantation” then the thing 
leased has certainly been destroyed. If the lease consisted mere- 


ee Vee 


ly of lands and buildings, then the lands and buildings are 
yet in existence. | 

The lower court on commenting on the meaning of the term 
“sugar plantation” as contained in the lease, said: ‘It may, or 
may not, by itself, mean a plantation ditched, bridged, supplied 
and apparelled with adequate machinery and furnished with seed 
cane, and planted cane, and stubble cane, all requisite to tlie 
present growth and production of sugar.” 

The lease recites that it is one of a “sugar plantation” with a 
growing crop of cane which the lessee binds himself to plant. The 
term, sugar plantation, has a well defined meaning in Louisiana, 
where the chief produce is sugar. 

Witnesses for Plaintiff and Defendant may have differed in 
other respects, but they all agree in defining what is a sugar plan- 
tation. They were satisfied that before the Davis crevasse the 
Friedlander plantation was a sugar plantation, but that it has 
since ceased to be one. 

A plantation means “land brought under cultivation ;’ 
(Webster’s Dict.) and a sugar plantation means “land brought 
under cultivation to make sugar.” The cultivation necessitates 
the raising and gathering of the cane,—the drainage of the land. 


In Louisiana, a sugar plantation means cane, stubble and. 


plant, drainage, bridging, a sugar house, and all the parapher- 
nalia necessary for tilling the soil, raising the cane crop, gather- 
ing it, and converting it into sugar. 

The Friedlander estate was a sugar plantation at the date 
of the lease ; it has since ceased to be one. It is now but a body 
of vacant or waste land. : 

The Circuit Court, however, holds that the term sugar plan- 
tation as used in the lease is undoubtedly dimited and explained by 
the cicumstantial description of exactly what was leased... The 
very terms thereafter used with reference to the cane, then in 
the field, and the obligation entered into with reference to it, 
show that such cane was not leased, but was loaned for consumption, 
and the effect of such loan was that the cane became the property of 
the lessee of the plantation.” : 

Hence the court concluded that no “sugar plantation ” had 
been leased by Friedlander to Viterbo; but that the thing leased 
was: lands, buildings, sugar house, cane carts, etc., without 
reference to the fact that these constituted a sugar plantation, and 
were so denominated on the contract itself which recites the 
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lease of “A certain sugar plantation . . . known as Friedlander’s 
plantation. .... and with said plantation ...... all the build- 
ings, out houses,” etc., etc. ...... ? 

This enumeration of items could not be considered as an 
exclusion of all others. It is merely enunciative of the component 
parts of a sugar plantation. 

If these enumerated parts exclude all others, still they, of 
themselves, fully answer the appellation of “a sugar eaeen, 
known as the Friedlander plantation.” 


The enumeration might be construed to exclude other parts 
not enumerated; but certainly it would not change the character 
or nature of that which is enumerated, and which absolutely con- 
stitute a sigar plantation. 

The context of the contract fortifies this common sense view 
of the “thing leased.” It, contemplates that during the five 
years’ lease the lessee shall cultivate the plantation as a sugar 
estate; and for the first year (1884) that he shall plant the whole 
crop of standing cane of 1883, as plant cane. The 34 mules are 
leased as part of the plantation, with the express stipulation that 
they are “ to be used in the culture of sugar cane on said planta- 
tion” During the fourth and fifth years, (1887 and 1888), the 
plantation must be thoroughly cultivated as a sugar plantation, 
so as to leave to the lessor, at the end of the lease, “85 acres of 
Sull stand seed cane,” and “not less than 200 acres of stubble, from 
what is called plant cane, which shall properly be protected in the 
ground.” The lease provides for the condition of the drainage 
of the sugar plantation at its termination. 


It is said, however, that the standing cane of 1883, “was not 
leased, but that it was loaned for consumption, and the effect of 
such loan was that the cane became the property of the lessee.” 


Under this hypothesis, the lessee would have had the right 
to use and dispose of that cane as his property,—gather and 
transform it into sugar,—sell or donate it to whom he pleased. 
Such conduct, however, would have been violative of the con- 
tract of lease, because the lessee “expressly bound himself to plant 
as seed cane on satd plantation,” the standing cane crop of 1883. 

The lease itself does not use the expression, loan: the 


_“ LESSOR does hereby give unto said LESSEE all the growing cane 


crop of 1883, now standing in the field, which the said LESSEE 
expressly binds himself to plant as seed cane on said plantation,’ 


alll as 


The lessor was taking stringent measures to insure the proper 
cultivation of his sugar plantation, as a sngar plantation. 

The word Lessor preceding and the term Lessee following 
the word “give” preclude the idea of any other contract than a 
lease. The crop of 1883 was, all of it, to be used as seed cane 
for the next year; and at the end of the five years, a correspond- 


ing quantity of plant and stubble canes was to be left on. the’ 


plantation, to be delivered to the Iessor. The parties then hat 
in view La. C. C., Art. 2671 (2641): “The price (of lease) should 
be certain and determinate, and should consist of money. How- 
ever, if may cousist in a certain quantity of commodities, or even 
in a portion of the fruits yielded by the thing leased.” Fried- 
lander leased his sugar plantation with the standing cane crop of 
1883, for the sum of $25,000 payable in yearly installments of 
$5000, and the return of the $5 acres of plant cane and 200 acres 
of stubble cane at the termination of the lease. 

Under the Louisiana jurispradence the crop iu the ground, 
up to the time of their severance from the soil, forms part of the 
“thing leased”—and this is true not only of such crops as were 
in the ground at the date of the lease, but of all successive crops. 

To make it clear beyond doubt, that the thing leased, was a 
sugar plantation, a thing in actual production of sugar, not nerely 
lands and buildings, let us change the terms and substitute 
an orange grove, in full bearing, which takes not less than eight 
years to raise bearing orange trees, or a coffee plantation, which 
takes three years for the coffee plant to bear, can it be success- 
fully contended that what was leased, consisted of lands on 
which orange or coffee trees might be raised? The ides is pre- 
posterous. What was leased in this case was a sugar plantation 
in full production, yielding a revenue. Stubbles which might be 
eut during three years, withont replanting. The cane and -stub- 
bles were the thing leased, in reality, and the land was only used 
as a necessary thing to produce the crop. So im the case of the 
lease of an orange gtove, the lease would not be one of land 
merely but of orange trees and their destruction, like the des- 
truction of the cane, would carry with it a dissolution of the 
lease. It is difficult to conceive of another correct interpretation 
of this lease. ‘ 

3°, The third ground for the dissolution is the refusal of the 

lessor, after being put in default “to maintain the thing in a con- 
dition such as to serve for the use for which it is hired.” 
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This ground is based on the two following articles of the 

Yivil Code 2692: “ The lessor is bound from the very nature of 

the contract, and without any clause to that effect, 1°. To deliver 
the thing leased to the Lessee; 

29, To maintain the thing in a condition such as to serve 
for the use for which it is hired ; 

3°, To cause the Lessee to ei in a peaceable semaine of 
the thing, during the continuance of the lease.” 

2729: “The neglect of the Lessor or Lessee to fulfill his 
engagements, may give cause for a dissolution of the lease, in 
the manner expressed, concerning coutracts in general, except that 
the Judge can not order any delay of the dissolution.” 

1911: “The debtor may be put it default in three ways, by 
the term of the contract, by the act of the creditor, or by 
operation of law.” me sheet 

2. By the act of the party when, at, or after the time stipu- 
Jated for the performance, he demands that it shall be carried 
into effect, which demand may be made, either by the commence- 
ment of a suit, by a demand in writing, by a protest made by a 
notary public, or by a verbal requisition made in presence of two 
witnesses. 

Mr. Friedlander was duly notified in writing to place th> 
property leased in the same condition it was when leased, and he 
refused; the lessee was from that moment released from the obli- 
gations of his lease. 

La. C. C. 2721 (2691). “The lessee is only liable for the 
injuries and losses sustained through his own fault.” 

When, and to what extent is the lessor responsible, under his 
warranty, for the destruction of crop? And does the total or 
partial destruction of the crops constitute a partial loss of the 
thing leased? 

La. C. C. Art. 465 (456), classifies “ standing crops,” not only 
as immovable, but adds: ‘ They are considered as part of the land 
to which they are attached.” 

Says Troplong, (Contract of Lease N vo. 695): “ Indeed, the 
fruits not gathered, the hanging fruits, constitute a part of the 
soil ; as long as they have not been harvested by the lessee, the 
right of accession gives them the same status, as that of the 
sil itself. They are therefore, like the soil, at the risk of the lessor. 
Such is the opinion of the Roman jurisconsults.” And he further 
observes: ‘‘ Therefore, before the harvest they are part of the 
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soil. Theretore, if they are destroyed by fortuitous event, if is 
precisely as if part of the very soil had been destroyed. Such is 
the irresistible reason, which is at the base of the theory of the 
eivil law.” 

The growing crop is an integral part of the predial estate: It 
is so peculiarly in the contract of lease, where future crops, suc- 
ceeding each other yearly, come under the operation of this rule, 
and remain so,as long as not harvested or gathered,--or to use the 
quaint legal expression: as long as they hang by the roots. 

Says Marcadé, (Vol. VI, Com. on Art. C. N. 1771, p. 499) = 
“The expected crops are to be here considered as integral part of 
the thing leased. Each crop before its perception, as its severance 
from the sorl does constitute (contractually as well as physically 
considered), but one and the same entity with the estate; and it is 
tor this reason that the lessor ought to, and has always been at 
all times, In the ancient Roman law, as to-day, bound in warranty 
for crop due but not realized.” 


The distinction between the growing crop and gathered 
fruit, is strikingly drawn in La. C. C. Arts. 2743 (2714) and 
2744 (2715), Treating of Lease. And in La. C. C. Art. 465 (406) : 
Standing crops and the fruits of trees not gathered, and trees 
before they are cut down, are likewise immovable, and are con- 
sidered as part of the land to which they are attached.” 

Troplong, (Lease No. 697): “ But if fatal cireumstanees, if 
violent perturbations unexpectedly carry away, and with notable 
damage, the fruits which were growing, the harvests which 
covered the soil; then the basis of the contract is upset; the 
chances overshoot the provisions of the parties; it can no more 
be said that the lessee has enjoyed the thing leased, since a real and 
considerable part of it has been suppressed. Equity which closed 
its mouth when the loss was trivial, finds no application here. 
The law resumes its sway, and the principle must be enforced 
‘que le bailleur doit faire jouir le preneur paisiblement’ — that the 
lessor must make the lessee enjoy peacefully. ” 

This is directly in point. Troplong adds, that the reason is: 
‘les fruits sont une partie de la chose, et que leur perte equivant 
a la perte @une partie de la chose,— that the fruits are part of the 
thing, and that their loss amounts to the loss of a part of the 
thing.” 


See the following decisions of the Court of Cassation (France): 
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Journal du Palais, 1872, p. 939, De Silly vs. Pommeren ; --ibid— 
1879, p. 909, Sirven vs. Darolles. 

See also Dalloz, verbo Louage, Sec. I, Art. IV; ease of Pelleri, 
which is in point. 

In de Silly vs. Pommereu the Court said, in speaking of the 
injury done to one-half of the standing crop, (p. 941): ‘From 
which it follows that there is not total loss of the thing leased, but 
simply a partial alteration of its substance.” And further, at p. 
942: “Considering that the momentary alteration of the substance 
of one-half of the grass crop, of which de Silly is lessee, constitutes 
a partial loss of the thing leased, in the sense of last part of Article 
1722, above quotes” ...... (which article of the French Code is 
our Art. 2697 (2667). 

The Court of Cassation in that decision, rendered in 1879 on 
text of the French law, which is reproduced in the La. Civil 
Code, maintains the doctrine of the partial destruction of the 
leased thing as resulting from the partial destruction of the erop 
in the ground. 

But in the case at bar not only was the whole standing erop 
destroved, but the net-work of canals, and ditches, and the bridges 
were swept away; and the whole land, covered with sand, was 
turned into a desert. If the mere destruction of one-half of the 
standing crop alters the substance of the leased thing, and con- 
stitutes the partial destruction of the leased thing here, unques- 
tionably the destruction of the whole crop as an ineident of the 
ruinous transformation of the cultivated cane fields into mere 
waste lands must be considered, if not, the total destruction of the 
leased premises as a sugar plantation, at all events a partial des. 
truction of the leased premises. 

His Honor the Circuit Judge, concedes the similarity of pro- 
visions in the Louisiana and Freneh Civil Codes, upon the sub- 
ject matter under discussion: but adds: “that the Louisiana 
Code goes further than the Napoleon Code in this, that it provides 
that, in ease of the refusal of the lessor to make the repairs, the 
lessee may cause them to be made at the lessor’s expense.” 

In other words that, as to other matters than dissolution of 
lease by reason of total or partial destruction, there are special 
additional provisions of law in our Code as to more repairs 
granted. But what have repairs to do in the present litigation ? 
Repair the Friedlander sugar plantation by making a whole net- 
work of new canals and ditches in place of those destroyed ? by 
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making new bridges? by planting and growing 85 acres of plant 
cane and 200 acres of stubble cane? Repairs, there ! 

It takes one and two years to turn one year’s plant cane into 
stubble. So that it would take the seeond, third and fourth 
year of this five year lease, to realize these so-called repairs! 
And it would take, as proven by the witnesses, much time and 
a heavy investment of capital. 

The argument made that, with energy, perseverance and a 
lavish supply of funds, the ditches and canals on the Friedlander 
estate can be renovated,—the crops replanted,—the bridges 
rebuilt,—and the waste lands again converted into fertile sugar 
cane fields, present a bald sophism of anachronistic appearance. 

Besides, this would amount to reconstruction, and could, by 
no possibility, be eonsidered in the light of repairs. 

The La. Civil Code distinguishes even between “ reparations 
locatives” light repairs, which do not impede the use of the 
leased thing, as contemplated by the contract, and such repairs, 
which relate to what is a serious impedent to the use 
of the thing leased. La. C. C. Arts. 2699 (2669), 2700 (2670), 
2715 (2685), 2716 (2685), 2717 (2687). In the first category 
the use of the premises is not much impeded (as specially 
provided in Art. 2699 (2669), which, in such eases, gives 
right to revoeation of the lease),—and the lessee has the privi- 
lege of making these repairs himself, if lessor fails, or refuses to_ 
make them. The poliey of the law is averse to the unnecessary 
disturbanee of leases of real estate; and introduces, therefore, 
this exception to the right of asking revocation. 

But, in the other, category, as the disturbanee is serions, 
““ the use of the lessee being much impeded” by disaster, the general 
rule prevails: the lessee is to judge for himself whether he will 
put up with the impediment, or seek relief in the dissolution. La. 
C. C. 2046 (2041), 2599 (2659). 

The ease of Welham vs. Lingham, 28 A. 903, illustrated the 
distinetion. The dispute was for trifling repairs. *“ reparations 
locatives,” which constituted no impediment to the use of the 
property. The Court, in that opinion, refers to Hennen vs. Hag- 
dan, 5 An. 715, and to Perret vs. Dupré, 3 BR. 54, whieh are in 
accord with the above expressed views. Also to Seudder vs. 
Paulding, 4 R. R. 450, where the repairs came strietly under Arts. 
2694 (2664), 2716, (2686). These were repairs, which the lessee 
could only make, and pay out of the rent. They were not in the 


nature of restoration or reconstruetion. The less. ¢ had at hand 
an easy remedy, of which he had not availed himself. 

In the case at bar Viterbo was not allowed to prove the 
enormous outlay, which it would require to restore the indispens- 
able drainage and to replace the plant and stubble cane des- 
troyed, but enough has been admitted to show that it would take 
as much as several. years’ rent, possibly more than the whole rent. 
And hesides the imminent loas of the second and third years’ 
crop, this lessee has actually been deprived during the whole 
vear 1884, of the contractual nse of the sugar plantation, as in 
the language of La. C. C. Art. 2587 (2657), a whole vear is “the 
time necessary in this State to enable the farmer to make hia 
crop, and to gather in all the produce of the estate, which he 
has rented.” 

Therefore, Viterbo had a right to eall npon Friedlander to 
comply with the warranty as leasor, “to maintain the thing in a 
condition such as to enable his leasee to enjov it as a sugar plan- 
tation. The failure to comply accompanied by a putting in 
default, determines the richt of resorting to this action of revoca- 
tion. A resolntory condition is implied in all commutative con- 
tracts, which gives the lessee this right of action. Ta. C. C. Art. 
2045 (2040), 2046 (2041). 

This lease is avoided also by the total loss or destruction of 
the leased premises as a augar plantation, and bv its partial 
loss or destrnetion, and also by such serious impediment to the 
use of the thing leased : 

Hither of these thrae grounds suffices to maintain the action 
of revocation or dissolution. 

A lease is “ dissolved bw the loss of the thing leased.” La. C. 
C. 2728 (2699). By a preceding Article—2697 (2667.—the lease is 
at an end bv the total destruction of the thing, and when there is 
only a partial destruction the lesses mav either demand a revoca- 
tion of the lease, or a diminution of rent. In neither ease can he 
demand indemnitv. By Art. 2721 (2691), “‘ the lessee is liable only 
for injuries and loss sustained through his fault.” And by Art. 
2743 (2714), when the whole, or a part of the crop has been des. 
troved by accident, the general rule is, that there is no right 
to an abatement of rent; but, such abatement is due when the 
accident is of such extraordinary nature, that it could not have 
been foreseen by either party at the date of the contract. 

These are textual provisions. They refer to several categories 
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of eases. The main distinction is between the action of revoca- 
tion of lease, and the suit for abatement of rent, which are in 
diametrical, opposition, since one contemplates the continuance 
of the lease, the other its dissolution. The tenant must elect 
between the one or the other. If he prefers the continuance of 
the lease, then oeecur the questions of diminution of rent, and 
elaim tor indemnity, which must not be eonfounded. The text is 
precise : “the lessee may demand either a diminution of the price, 
or 2 revoeation of the lease. In neither case, however, has he 
any claim. for damages.” C. C. 2697 (2667). 

In ease of partial destruction of the thing by fortuitous 
event, when the tenant elects to continue the lease in operation, 
he is limited to ask an abatement or diminution of the rent ; but. 
whatever the damages sustained by him, he eannot sue for 
indemnity. ? 

When. in such ease, he elects the annulment of the lease, he 
is entitled as a eorollary, to have the restitution of the price, and 
forfeits all rights to damages. 

The forfeiture of damages, however, does not obtain if the 
thing be totally destroved. So that, in addition to the restitu- 
tion of the prices, the lessee may be entitled to indemnity for 
damages. 

Under the Code, whenever the tenant elects the continuance 
of the lease, he forfeits all claim for damages. Aliter, when he 
asks the revoeation. | 

The rules laid down in C. C. Art. 2743 (2714), govern only 
diminution or abatement of rent, but they find no application in 
revoeation of lease. The text is special and exceptional in that 
respect. Howis it possible to imagine an abatement of rent 
when the lease is revoked? The very ideas are eontradietory! 
This Article speaks only of the destruction of the erop by a for- 
tuitous event, with referenee to diminution or abatement of rent; 
while other Articles provide for the mutual rights and obligations 
of landlord and lessee, with a view to the revoeation of the con- 
tract. ©. C. 1933 (1927), Nos. 2, 3; 2721 (2691), 2697 (2667), 2699 
(2669), 2692 (2662), 2710 (2680), 2711 (2681). 

The loss ot the thing leased, puts an end to the lease; its 
total destruetion dissolves the lease ipso facto; whilst its partial 
destruetion only gives to the lessee the option of revoeation. 

The law does not use the terms obsolute loss or destruction, 
which would imply annihilation. Destruction may be absolute in 
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one sense, and it may be relative. A musical instrument may be 
broken to pieces, so as not even retain its original form. In one 
sense of the word, that destruction or loss would be absolute. 
On the other hand, the instrument, although retaining its form, 
may be injured and affected so that it could not be reinstated to 
its original useful condition of a musieal instrument. That would 
be a relative loss or destruction of the musical instrument, which ° 
might yet have intrinsic value as material; but not as a musical 
instrument, since its present condition does not allow of its use 
as a musical instrument. | 

In the pending case, what was the thing leased? Was it 
simply land, buildings, mules, implements of husbandry? By 
no means.. It was a sugar plantation. : 

Considered as a sugar plantation, which by fortuitous event 
it has since ceased to be, it may well be said that the thing leased 
is a total loss. The sugar plantation, as such, is destroyed. _ 

There was not a total-loss or destruction of each and every 
part of the leased thing, since buildings, mules and implements 
were saved, and the land, although left in a fearful condition, 
agriculturally speaking, is still in sight. Nevertheless, there is 
relatively a total loss. Indeed, ean there ever be absolute loss 
or destruction? 

But beyond all caviling, there is a partial loss and destrue- 
tion of the thing leased,—a material one, sufficient to upset thts 
lease. 

But, Defendant’s counsel answer, that conceding the total or 
partial destruction of the thing leased, Plaintiff would not be 
entitled to relief, because inundations by a crevasse of the Mis- 
sissippi river are not “unforseen events,” and that C. C. Art. 
2697 (2667) dissolves the lease, only when “the thing be totally 
destroyed by an unforeseen event,” and that the rule applies in 
partial destruction. 

The whole argument, however, turns upon the words “ unfore- 
seen events;” and, therefore, the absolute destruction of the 
thing in toto by an event not unforeseen, would not put an 
end to the lease, and the lessee must continue year after year to 
pay rent, precisely as if he was using the thing which exists no 
more. A glaring absurdity ! The mistake consists in not observ- 
ing that the term “unforeseen event” is a loose translation of 
‘‘cas fortuit” in the French text, which must prevail as firmly 
established by our jurisprudence. 
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The term “unforeseen event.” stands really for + forferteus 
erent,” which, as defined by C. C. 5558 (5522), «is that which hap- 
pens Ing a cenxe iehten ree cannot resist.~ 

CLC. 2ne7 (2067). therefore treats of all destrnctions of the 
thine leased, whether in whole or in part. by a cause which we 

‘annhet resist, a fertuiteus event. 77s major. So considered. 1t 
harmonizes with all the other provisions of the Code on the sub- 
jeet matter. Considered otherwise, it is at war with them, and 
bestides leads to «a rank absunlity. 

Cl 2728 2A), savs that the -lease is alse dissolved by 
the loss of the thing leased.” Art. 2721 (2691): The lessee is 
oniv liable tor the injurtes and losses sustained through his 
own tauit.7 And the respeetive richts and obligations of lesser 
ame lessee, as fixed by €.C.. Arts. 2692 (2662), 2710 (2680), and. 
as heid bv the commentators and jurisprudence, are wholly 
inconsistent with the theery that the loss of the thing by a tor- 
thiteus event can, in any contingency. be chargeable to the 
lessee, aed may vot pat an end to the lease. 

The reterence to the cases of Vinson vs. Graves, 16 An. Tf, 
amd of Jackson vs. Michel, 55 An. 723. is net felicitous, since they 
treat only of abatement of rent and net of disselution of 
levkses, 

Had Viterbo sued for an abatement or diminution of rent. 
the (00. Art. 2745 (2714). whieh treats especially of “an abate- 

ment of the vent.” wonid lave derermined the controversy. The 
vist of the diseussien then wonld have been, whether the accident 
Was «i fortuitous event. winch was in the contemplation of the 
ImtrTies at the «ate of the contract. or which was of * sach an 
eXtrueriiuarvy mature. that it contd met lave been foreseen by 
either of the parties, at the time the contract was made.” 

bat this is a rule which obtains oniv when the lessee eleets 
To eentinne The lease. amd asks for a diminution or abatement of 
rent. The provisions of C... Art. 2745 2714). are speetal and 

eXclosive in that sense. They timi no application wiratever in 
wetions for the «lisselation of leases, 

Bart the quoted cases do net held that tnumdation by a 
erevusse in the banks of the Mississippi river is net a fortnitous 
event. cos najor, The tourt lavs dewn the «octrine caretuily im 
Vitisem vs. Craves: - The periodical overtiow of the waters of a 
river, is mot an extruordivary acenlent: aud, if a party seeks to 
give to an inundation that character, he must show that it was 
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unusual, unforeseen, and one to ahich the country was not or dinari- 
ly subjected, See Troplong, du Lounage, Nos. 207, 211. The fre- 
queacy of overflows ant crecasses in the levees an Missi sippi river 
ts not disputed in this case, but is, on the orther hand, sufficiently 
established by the evidence” The opinion in Jackson vs. Mitchel, 
simply affirms the above decision. | 


So that, even were the present suit one in diminution or 
abatement of rent, Viterbo could successfully auswer that 
he does dispute the frequency of. overflows and crevasses on tie 
Mississippi river, in the Parish of St. Charles, where the 
Friedlander plantation is situated; that a crevasse and over- 
flow in that whole parish is unusual and uuforeseen, and that, as 
abundantly proven, this parish is not ordinarily subject to such 
accidents ; that, before the Davis crevasse, twenty-five Vears 
had elapsed without a solitary accident of this kind; that the 
only evidence of a previous accident of this kind, was a partial 
Inundavion in 1853, on one side of the river, from the Labranche 
and Bell crevasses; but there is no evidence that, in any pre- 
vious vear, there ever was an inundation by crevasse in St. 
Charles Parish, on either side of the river. 

This would be conclusive on the facts, as was conclusive the 
answer on the law; but this discussion, under C. CC. Art. 2745 
(2714) is a digression, since the provisions of that article do not 
apply to dissolution of leases, as abundantly shown by the Civil 
Code itself, and by the jurisprudence. 

But even if it be held that this Article 2697 (2667), apples 
only to “unforeseen erent” and not to “fortuitous event,” defendant 
is no better off; for then Plaintiff's remedy is fully borne out 
aliunde by C. C. Art. 2728 (2699), which includes fortuitous 
events; and by Art. 2721 (2691), which limits the lessee’s lability 
to injuries and losses, through his own fault; and by Art. 2699 
(2669), which, in all cases were the use of the leased premises is 
much impeded, authorizes the lessee to obtain the annulinent of 
the lease, although without any fault of the lessor. 

But read Art. 2697 (2667), with the expressions of “fortuitous 
event.” instead of “ unforeseen event,”—as it should be read, 
and all these various provisions of the Code concord with it ina 
harmonious system. | 

Now, take the other proposition: the partial destruction of 
the leased premises, by the absolute destruction of the whole 
net-work of drainage, and of all the plant and stubble cane in 
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the ground, and by the transformation of well cultivated cane 
fields into waste lands. 

C.C Art. 2697 (2667), grants the revocation of the lease in 
cases of partial destruction of the leased premises by fortuitous 
event. 


But if Defendant’s view of that Article be correct as to par- - 


tial destruction, as well as to destruction in whole of the leased 
premised, not by fortuitous event, but only by unforeseen event, his 
difficulty is no more obviated in the former, than in. the latter 
hypothesis. 

Limit Art. 2697 (2667), to partial destruction of the thing by 
unforeseen event, and exclude the meaning in the French text ‘‘cas 
fortuit” from the operation of this particular rule, then the lessee 
will search his remedy in other texts, and will have no difficulty 
to find it. 


Indeed, the second next Article comes to the rescue. Art. 
2699 (2569): ‘If, without any fault of the lessor, the thing cease 
to be fit for the purpose for which is was leased ; or if the use be much 
impeded * * * the lessee may, according to circumstances, obtain the 
annulment of the lease, but has no claim for indemnity.” 

This text is a corrolary of Art. 2692 (2662) that: “ The 
lessor is bound from the very nature of the contract, and rcithout any 
clause to that effect, to cauxe the lessee to be in a peaceable possession 
of the thing during the continuance of the lease.” It is in harmony 


with Art. 2695 (2665) which makes the lessor warrant the use of | 


the thing by the lessee during the continuance of the lease ; and 
with Art. 2710 (2680), which recognizes the right of the lessee, 
during the continuance of the lease, “to enjoy the thing leased as a 


good administrator, according to the use for which if was intended by — 


the lease” And as under Art. 2721 (2691), “the lessee is only 
liable for the injuries and losses sustained through his fault,” he can- 
not be made responsible for partial loss of the thing leased. 
through the act of God, or fortuitous event. 


Therefore, independently of Art. 2697 (2667), the lessee can 
obtain the revocation of the lease on account of partial destrue- 
tion of the thing; and a fortiori can he do so with the proper 
interpretation of that Article, which legally contemplates for- 
tuitous events generally, and should not be limited to cases 
merely of unforeseen events,—since unforeseen events may be 
neither acts of God, nor even fortuitous events. 
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Plaintiff is therefore entitled to the dissolution of the lease ; 


| 1°, Because the thing leased, the sugar plantation “ceased 
to be fit for the purpose for which it was leased; ” 
, a 


2°, Because the “sugar plantation,” sugar cane and stub- 
bles leased, “were destroyed ;” 


1 3°, Because the lessor refused “to maintain the thing 
) leased in a condition such as to serve for the use for which it 


was hired ;” 


This case was first commenced by a petition which as your’ 
‘Honors will perceive in a few words presented the whole of 
Plaintiff's ease. An exception of no cause of action was filed by 
At the Defendant, which after argument was overruled by the Court 
and the whole was afterwards changed to the Equity side of 
the Court. After answer and replication, an examiner was 
appointed, but at the request of Defendant he was turned into a 
master to take the evidence, he mae his report to the Court and 
humerous objections were made thereto by reason of his having 

excluded evidence and made erroneous rulings. 


; 
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The evidence was however presented to the Chancellor who 
passed on the whole cause with the evidence before him. 


ay 


Plaintiff cared not by what name the examiner was ealled, it 
is sufficient for him to have known that on passing judgment the 
conscience of the Chancellor had to be satisfied. The main ques- 
tions argued and presented, are therefore before this Honorable 
; yourt not on any technical questions of law or practice, but upon 
the merits of the whole case. 


Plaintiff feels that he cannot be compelled to continue as 


| lessee of a sugar plantation which can produce no sugar in its 
’ present condition, as testified to by all the witnesses ; that he can- 
| not be called upon to pay five thousand dollars per annum for 
| wild lands; that he has already complied with his contract of 
| lease by making and digging large canals and ditches at a consid- 


erable outlay of money, which ditches and canals became the pro- 
perty of the lessor, as soon as dug; that he cannot be called 
upon to replace some two hundred arpents of cane, which did 
not belong to him when they were destroyed ; in other words, 
that he cannot be calied upon to pay to the Defendant all the 
damages the latter has suffered by the crevasse which was cer- 
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tainly a fortuitous event in the Parish of St. Charles, and in fine 
that he is entitled to relief. 

Plaintiff, Appellant, therefore respectfully prays that the 
decree of the Circuit Court be reversed, that directions be issued 
to that Court to enter a decree as prayed for in the bill. 

Respectfully submitted, 
CHAS. LOUQUE, 
ALBERT VOORHIES. 
of Counsel. 


SUPREME COURT OF THE UNITED STATES, 


No. 1089. 


RICHARD VITERBO, APPELLANT, 
v8. . 
SAMUEL FRIEDLANDER. 


REPLY TO DEFENDANT'S BRIEF. 


This is not the case of a lessee seeking the dissolution of his 
lease or diminution of his rent because of the destruction of 
his crop. The authorities cited from the Louisiana Courts 
cover such cases. If the crop has not been destroyed by an 
unforeseen event the lessee has no claim for diminution of 
rent. A crevasse in the portions of Louisiana from whence 
these cases arose is not an unforeseen event. No case ever 
came from the parish of St. Charles. 


The plaintiff in this case contends that the anata leased 
to him has been destroyed, that is the plantation produciog 
the revenue with the growing crop, the livm,™hing leased, 
has been destroyed, and therefore entitles him to @ dissolation 
of the lease. | 

That the condition of the sugar plantation has been altered 
and renders it unfit for cultivation. We do not claim that 
the land has been carried away, but that in its present condi- 
tion it is not fit for cultivation, without being completely al-. 
tered. Farthermore, we say, that it was the daty of the 
lessor to put back the plantation in its original condition if he 
desired us to continue under the lease, which he refuses to do, 
after having been put in default. 


rendered inhabitable by using the same bricks and iron with 
which it was constracted, and making another house of the 
same pattern and nature. 

The lessee cannot be called upon to reconstruct the house. 

The stubbles, that is the roots of the cane, whichgproduce 
three consecutive crops during as many years, were certainly 
leased ; they were not loaned for consamption. The roots 
have not been consumed, and were not intended to be con- 
sumed. The canes were not loaned for consumptioa, but were 
leased for the purpose of multiplication. Maltiplication and 
copsumption are distinct. I cannot lease a barrel of flour to 
make bread, because there I consume the thing, and I cannot 
return it. But there is nothing to prevent me from leasing a 
field of cane, a grove of oranges, an orchard of apples for the 
purpose of enjoying the fruits, and reaping the revenues. If 
the orchard [lease be destroyed by the act of God, I will 
not be compelled to replace the fruit trees. Does not the 


. Maxim resperit domino apply to such a case ? 


It is the most inequitable, unjust and illegal view which can 
be taken of this case, to force one who hired a thing to re- 
place the same when it has been destroyed without his fault. 

The Judge a quo said: “The complainant’s case is a hard 
one, and if the justification could be found either in Louisiana 
law or in the general principles of equity I should be very 
glad to afford him relief.” 

There is no need of stretching the law or the equity to per- 
ceive that a lessee who is deprived of the fruit trees which he 
has leased cannot be compelled to pay for their hire. 

The jurisprudence of Louisiana as established in the several 
decisions quoted, establishes this principle: If I lease an or- 
chard, and by reason of some foreseen event the crop is de- 
atroyed, the trees Jo not bear forth, I have no claim for reduc- 
tion of rent or dissolution of lease. The idea is, that a farmer 
takes the chances of making a crop. But the Supreme Court 
of Louisiana or of any other civilized country has never decided 

that where the fruit trees themselves, that is the orchard was 


A house which has been burned to the ground may still be 


destroyed, fruit, trees, root and ail, that the tenant is still 
bound to replace the fruit trees and to put back the orchard in 
the same condition it was before its destruction. | 
: In the present instance, the lease does not provide that the 
lessee shall be bound to buy seed cane for the lessor. It sim- 
ply binds him to maltiply and cultivate what was delivered to 
him, what was given him under the lease. 
The thing delivered, being destroyed without his fault, he 
finds himself in the impossibility of continuing its cultivation ; 
he is therefore released. Neither a Court of Law nor a Court 
of Equity can enforce the specific performance of this contract of 
aN lease, because the canes, plants and stubble Mr. Viterbo bound 
eee himself to‘cultivate and to return in kind at the expiration of 
ae the lease, havo been destroyed by a public calamity, an over- 
whelming accident. 
te % If from the force of circumstances this contract of lease 
| could not be specifically performed, why should not the Court 
y N decree the release of the tenant from obligations which he can 
ade 


no longer perform? Is not the very nature and institution of 
a Court of Equity to provide for relief in such cases ? 
We respectfully submit that the jugdment of the lower 
Court shoald be reversed, and that there should be judgment 
for appellant, as prayed for. 
é CHAS. LOUQUE, 


Attorney for Appellant. 
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Supreme Court of the United States. 
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RICHARD VITERBO 


TeErsus 


SAMUEL FRIEDLANDER. 


Rejoinder to Defendant's Brief. 


I. Defendant igenuously premises in his brief by 
stating that he will not argue the propositions, as 
advanced and elaborately considered in plaintiff's 
brief. Indeed, as he candidly remarks, he considers 
that “ by a process of elimination he has successfully 
reduced the inquiry to the answer of the question, 
whether complainant is entitled to relief under C. C, 
Art. 2679.” See Brief, pp. 1 and 8. 

This is a happy way of avoiding the discussion of 
issues, raised by the pleadings, supported by evidence, 
and earnestly pressed by an adversary. 

Our contention is: | 

1°. That defendant Friedlander, leased to plaintiff, 
Viterbo, fora term of five years, a sugar plantation, 
stocked with standing cane, plant and stubble, and hav- 
ing the requisite drainage, with the stipulation that it 
shall be thoroughly cultivated as a sugar plantation, 
and delivered over to the lessor, atthe end of the lease, 
with the drainage of “a well managed sugar _ planta- 
tion in good condition,”and having then“ not less than 
85 acres of plant cane and 200 acres of stubble.” 


[2] 


2°. That, without any fault on part of lessee, this 
sugar plantation was flooded through the Daviscrevasse, 
remained under water for several months; and that, the 
whole drainage was obliterated, all the bridges swept 
away, all the plant and stubble cane in the ground 
completely destroyed, and the whole field reduced to 
waste lands. 

3°. That, as a sugar plantation, the Friedlander 
estate is destroyed,—the loss or destruction being, in 
that respect, relatively total, although the land, the 
buildings, the mules remain. 

4°, That, at all events, there is a veal destruction 
of a part of the sugar plantation. 
. That, furthermore, the lessor’s obligation is 
“to maintain the thing” (i. e. the sugar plantation) “in 
a condition such as to serve for the use for which it is 


5° 


hired,”—and that the alteration in the substance of 
said sugar plantation is such that it cannot, in its 
present condition, serve for the use for which it was 


hired. 

II. Defendautharps constantly onthelaw relative 
to claims for diminution of rent: hence the confusion 
introduced in the discussion, since the Civil Code of 
Louisiana treats of claims for diminution of rent and 
cancellation of leases as distinct in their nature, and 
governed respectively by rules peculiar to themselves. 

Defendant would fain consider the one as included 
in the other, as the lesser in the greater; aud concludes 
that, because in a given case one may not be entitled 
toa diminution of rent, a fortiori would he be debarred 
the action of cancellation of the lease. This is sadly 
confusing the action to enforce, with the action’ to set 
aside the lease, 


13) 
The sole contention in this case is, whether the 
facts entitle plaintiff toa cancellation of the lease. 


THE THING LEASED. 


Ill. First: Defendant, in his brief, does not dis- 
tinctly controvert the proposition that the thing leased 
was asugar plantation, and that it was leased under the 
express stipulation of its being cultivated as such, and 
delivered over, at the end of the lease, in a good con- 
dition as a well cultivated sugar plantation. 

The argument in our original brief, has, in that 
respect, remained uncontradicted, unnoticed. | 


But he argues that the standing cane crop did not 
form an integral part of the thing leased ; and that the 
drainage, consisting of a net work of canals and ditches 
of immense value, and the costly bridges necessitated by 
these ditches and canals, formed only an incidental part. 
Whether incidental, or otherwise, the virtual adinission 
is that the ditches, canals and bridges, formed an in- 
tegral part of the leased premises, and these were com- 
pletely destroyed, as the Court will ascertain by = the 
ec ncordance of the testimony of both plaintiffs and 
defendant’s witnesses. So far, at all events, plaintiff 
is authorized to discuss the law as to partial destruc- 
tion of the leased premises. 


But we repeat, as fully argued in our original 
brief, with an array of the highest authorities, that the 
cane crop in the ground, plant and stubble, forms an 
integral part of the thing leased, and that its total des- 
traction in this instance was actually a destruction in 
part of the sugar plantation leased by defendant to 
plaintiff. 

Docs defendant meet this issue squarely in his 
brief? The Court is favored only with the ipse dixit 
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of his counsel; for they have not quoted any ‘wuthort- 
ty on the subject. 

They however,acknowledge (Brief p. 11 :) “That in 
the proper sense the standing sugar crop is part of the 
sugar plantation, and belongs to the land, states only : 
natural and obvious fact.” In the previous page, they 
hold that: “For certain well understood purposes, im 
cases of mortgage, forced sales and other relations, the 
fruits and c.ops are considered part of the realty. 
( What other relations ?) But, add they, “to say, there- 
fore, that the crop raisel by a lessee for his own bene- 
fit, is, as between himself and the lessor, a part of the 
leased poaperty , involves a paradox, which 1 is simply 
grotesque.” 

Having assumed such extreme position, defendant 
consistently eliminates all discussion of the so-called 
grotesque proposition in its legal aspect, and refuses 
evena passingnotice to the array of authorities, quoted 
by plaintifi The High Court of Cassation, Marcadeé, 
Troplong, and the other commentators, (who exhaur- 
tively interpret these articles of the Napoleon Code, 
from which are barrowed the provisions of the Loui: - 
iana Civil Code), are complacently left to hug the de- 
lusion of the “grotesque paradox ;” for defendant will 
not as much as notice these high authorities in their 
unaccountable illusions. | 

Be that as it may, the jurisprudence is not only 
well established, but nowhere controverted that, in the 
contract of lease, the crop in the ground is an integral 
prt of the thing leased, and that each successive crop, 
from year to year, comes under the same classification. 
Art. 465 (406) of Louisiana Civil Code, is simply the 
consecration of that principle when it declares: 
“Standing crops and the fruits of trees not gathered, 


and trees before they are cut down, are likewise tn- 
movable, and are considered as part of the land to 
which they are attached.” 

We refer the Court to our brief, pp. 8-10, which 
contains references to the jurisprudence on this subject 
as regards the contract of lease, and close by stating 
that defendant does not quote a solitary authority to 
the contrary, whether as to French or Louisiana juris- 
prudence. 

IV. Secondly: Thedestructionof thecrop by a for- 
tuitous event, vis major, is tot assimilated, in the con- 


tract of lease, to the mere failure of acrop. There is 


no warranty, on the part, of lessor, for a good or 
against a bad crop, nor even against a total failure of 
crop. The distinction is between the destruction of 
a crop vis major, and the loss of a crop in the usual 
course of events, a distinction which obtains univers- 
ally both in the Roman and French jarisprudence. 
The warranty of the lessor attaches when there is a 
destruction of the crop by fortuitous event, while it 
does not attach where there is a mere diminution or 
Sailure of the crop. These are bat common sense ideas, 
and they are incorporated in the jurisprudence, 

V. Thirdly: Defendant after conceding the total 
destruction of the crop in the ground, and of the num- 
ber of bridges on the net work of canals and ditches, 
and at least the partial destruction of the drainage, con- 
cludes that the remedy of plaintiff was by “repairs.” 
Reconstructing all the bridges, digging anew all «the 
ditches, renovating the canals, reinstating 175 acres 
of plant cane and 120 acres of stubble cane (which re- 
quires three successive years for that purpose), all 
this considered as objects of mere repairs! Says, Mar- 
cadé Vol, VI. p. 575, §. XIIT: “In the case of par- 
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tial destruction, the lessee, who can never exact the 
reconstruction of what has been destroyed, may de- 
mand, on the contrary, in optioning for the 
continuance of the lease, the repair of what is only 
damaged; and it is in confounding reconstruction works 
with works of simple repair, that some authors have 
clouded this idea, obviously so simple.” 

At page 449,§.1,hesays: “If, therefore, thereis a 
distinction between total and partial destruction, there 
is also between partial destruction and simple damage,; 
for the three categories are regulated by law ina quite 
different manner ; and that should be so. Total der- 


truction (by fortuitous event) puts an end to the lease; . 


partial destruction gives to the lessee the option of can- 
cellation or of continuance of the lease on the remain- 
der of the object with diminution of price; and ordi- 
nary damages allow cancellation to neither party, but 
only binds the lessor, according to paragraph 2 of Art. 
1719, and paragraph 2 of Art. 1720, to repair the dam- 
ages so as to reinstate the thing in good condition. ” See 
Louisiana C. C. Art. 2693 (2663). 

This authority vividly establishes the distinction 
between partial destruction and erdinary damages. 

The destruction by fortuitous event, of the whole 
standing crop of cane, of all the bridges, and of the 
whole drainage of this sugar plantation, does not pre- 
sent a case of ordinary damages, to be met with mere 
repairs, but gives rise to reconstruction of the bridges 
and drainage and to the renovation of the crop. As 
to growing a new crop of plant and stubble cane, this is 
not only an expensive and laborious operation, but it 
is a long one, the result of years. As stated in our 
original brief, (p. 2,) “When this'‘crop (plant) is ripé, 
the eane is cut close to the ground, and, without fur- 
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ther planting, the roots left in the ground, sprout and 
makes another crop, which is called first year stub- 
bles or rattoons, this crop is again cut close to the 
ground, and the roots furnish another crop, which 1s 
called second year stubbles or rattoons, and so to the 
third vear.” 


So that Viterbo, who had planted in 1884, cighty- 
five acres of stand, and had cultivated 200 acres of 
stubble, would, after losing the whole crop of 1884, 
have been compelled to buy elsewhere and import, at 
enormous expense about one hundred acres of cane to 
plant on the Friedlander plantation, so as to have an 
ordinary crop of plant cane in 1889, with a downright 
impossibility of having any stubble or rattoon crop in 
1885; but in 1886 and 1887 he would be able to obtain 
stubble and rattoon cane. And this expensively ruinous 
operation is assimilated to necessary repairs of ordinary 
damages by the lessee ! 


Loss oR DESTRUCTION OF THING LEASED. 


VI. First. The various articles of Civil Code of 
Louisiana on the destruction or loss of the thing 
leased are tn pari materia: the loss or destruction being 
expressions of same legal import. 

Defendant, however, after quoting article 2728 
(2699), of Sec. 4, entitled: “Of the dissolution of 
leases:” (whicharticle reads: “The lease is alsodissolved 
by the loss of the thing leased,”) gravely contends 
that the teri “loss” here means “ disappearance from 
some unknown cause, beyond the reach, or use or control, 
and is most probably intended to refer to the lease of 
movrables.” 


This is introducing a distinction, which the article 
does not warrant; and which, besides, is not justified 
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by the context of the whole section, treating of all 
the causes of the dissolution of leases. eo 

In treating of C. N. Art. 1741 (the same as our 
article above quoted), Delvincourt simply observes: 
“‘ By the loss of the thing. See Art. 1722,”) which 
article is precisely our art. 2697 (2667) treating of 
total and partial destruction. 

The legal definition of “loss” is either total or 
partial destruction. It is so considered in the Civil 
and Common law systems; and the word “loss” as a 
legal term fn insurance matters isof universal applica- 
tion in that sense. 

Without repeating our argument in the original 
brief as to total and partial losses, we contend that : 

1. There was a total destruction of the leased 
premises, that is that the sugar plantation was des- 
troyed asa sugar plantation; and the lease is at an 
end ; but : 

2. If the above proposition be not conceded, that, 
at all events, the destruction of the crop, of the drain- 
age and of the bridges amounts to such partial destruc- 
tion of the leased premises, as entitles lessee to a cancel 
lation of the lease. 

“IMPEDED UsE AND UNFITNESS FOR PURPOSE OF 
| LEASE.” 

VII. First. This ground for cancellation is distinct 
from those arising from partial or total destruction of 
the thing leased; and is governed by rules, distinct 
from the special rules governing the demand of can- 
cellation on account of the loss or destruction of the 
object. [t does not come under the operation of C. C- 
Art. 2697 [2667], regulating total and partial destruc- 
tion. 
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The soluticn is found in C. C. Arts. 2692 (2662), 
2693 (2663), 2694 (2664), 2699 (2669), 2710 (2680), 
2717 (2687), 2721 (2691), 2729 (2700). 

VIE. Secondly. The ground isof atwo-fold charac- 
ter. Thefirstisthat if there was not a partial destruction, 
but only damages resulting from an accident, the repairs 
must always be made by the lessor; and the lessee, 
having been putie mordand refusing to comply,the right 
tocance!] the lease results from the resolutory condition, 
implied in all commutative contracts, and expressly 
provided fer in the contract of lease, (See our original 
brief, pp. 7, 16, 17). 

Under C. C. Art. 2693 [2663], as quoted ahove, the 
lessor is always bound, during the continuance of the 
lease to make all the repairs which may accidentally 
become necessary. 

The liability of the lessor is the general rule. The 
only ercep'ion relates to current repairs ; “ reparations 
locatives,” which the lessee.is bound tomake,C. C. Art. 
2716 [2686]. And even these which erceptionally fall 
upon the lessee, revert to the lessor, when, as provided 
by C. C. Art. 2717 [2687], they “are from unforseen 
events or decay rendered necessary.” 

So that the general rule is the liability of the lessor 
for repairs; while the liability of the lessce is limited 
and exceptional; and even in such exceptional cases, the 
lessee is free from liability in the two contingencies 
of decay and unforseen events. 

IX. The true ground, however, is distinct from 
the question of ordinary repairs, as it is als from that 
of loss or destruction. 

The lessor’s warranty is to make the lessee enjoy 
the leased premises, and for that purpose “to maintain 
the thing in a condition such as to serce Jor the use 
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for which it is hired.” ©. C. Art. 2592 (2662). (See on 
this point the authorities and arguments at pp. 6 to 11 
of our original brief ). 

And it is the obligation of the lessee under the 
tex‘ ual provisions, C. C. Art. 2710 (20389), “to enjoy the 
thing leased as a good administrator, according to the 
use for which it was intended by the lease.” 

The contract between Friedlander and Viterbo 
contains express stipulations that the plantation shall 
be cultivated, during the five years’ lease, thoroughly 
as a sugar plantation, an it clearly lays down the mode 
and manner of cultivating and saving the plant and 
stubble cane, of making and preserving the drainage, 
and finally, for the delivery of the leased premises, at 
the end of the lease, in a thorough state of cultivati-n 
asasugar plantation, with requisite drainage and full 
stand of plant and stubble cane. 

‘This lessor’s warranty is to “maintain the sugar 
plantation in such condition that this lessee may en- 
joy it according to the intended use,” 1. e. a sugar 
plantation. Hence, ander C. C. Art. 2699 (2669): “If 
without any fault of the lessor, the thing cease to be 
At for the purpose for which it wits leased, or, if the use 
be much impeded, the lessee may, according to  cir- 
cumstances, ootain the annulment of the lease.” 

We do not propose to argue again the abave pro- 
positions, since they are elaborately treated in our 
original brief. 

However, We must notice defendant's argument 
(brief, p. 11,) that the place has not ceased to be fit for 
a sugar plantation, because in the course of time if 
may yet “be used for the purpose of growing cane andl 
sugar; labor and expcuse are all that is required.” 


When Louis XLV built Versailles, lader and 
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money were all that was required. And he transformed 
woods and waste lands into magnificent palaces, gar- 
dens and parks, simply with labor, and money,—and 
time! 

It does not occur to defendant that his argument 
is based uponananachronism. The Jeased premises nay 
yet be made fit for the use intended in the lease. But are 
they now fit ? And if they are at present unfit, but may 
be made fit, who is charged with the burden or obliga- 
tion? And if the lessor has, by his warranty,as we have 
demonstrated, to maintain them in their required fit-. 
ness, @ fortiori nust he reinstate them in their original 
condition when, without the lessee’s fault, they have 
been rendered unfit. C. C/Art. 2693 (2663). 

Of course waste lands and deserts may be trans- 
formed into fine plantations. Undoubtly by dint of 
labor and money, and with much of the time stipulated 
for the duration of the lease of the Friedlander plan- 
tation, plant cane may one year be grown there, and 
stubble the next and the succeeding years; and the net 
work of canals, ditches and bridges may be renewed 
and reconstructed. But before all this isdone, it cannot 
be denied that the leased premises have ceased, in the 
meantime, %o be fit for the purpose for which they 
were leased. 

And what about the rninons impediment in the 
enjoyment by the lessee of the use of the sugar planta- 
tion, as contemplated by the lease f 

The Judge a quo could not but exclaim in his 
decision: The complainant's case is a hard one, and 
if the justification could be found cither in Louisiana 
law or in the general principles of equity, I should be 
very glad to afford him relief.” 

Can a more onerous impediment befall a‘ ilessce ? 


Not only does he lose the inimense outlay, which 
the evidence shows he incurred, but the first vear he 
is. deprived of all enjoyment whatever, and 
of the remaining four years he must,one year, renew 
the whole drainage, bridging and pliant cane, and 
patienths wait for one and two Vears more to raise 
stibble and cane crops. 

Is it possible to fit a more exemplary case of 
Wnpediment, which, under C. C. Art, 2Booo (26609) 
amd other articles ti pure widterid authorizes the eanu- 
eellation of a lease? 

Respectfully submitted, 
CHAS. LOUQUE, 
ALBERT VOORHTIES, 


Solteitors. 
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RICHARD VITERBO, 


versis 


SAMUEL #¥RIEDLANDER. 


Brief for Defendant, Appellahdie- 


IN EQUITY. 
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The complainant demands the aunalment and cancellation 
ot a lease made by him fora term of years with the defend- 
ant, 8. Friedlander, of a “Sugar Plantation,” designated in the 
lease as the Friedlander Plantation, situated in the Parish of 
St. Charles, in this State. 

The grounds of action are somewhat vaguely stated in the 
original bill (petition), and though amplified in the sapple- 
mental bill, are substantially retained with all their vagueness 
and inconsistency. But conceding tothe complainant the 
utmost liberality of interpretation, we proceed tothe discus- 
sion ot the case, with the assumption that it presents for con. 
sideration two distinct propositions, not precisely, however, as 
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stated in the briet of counsel for complainant, bat rather as 
tollows, as gathered from the pleadings, to wit: 


ist. That the injury to the «Friedlander Plantation” by the 
crevasse Was tantafhount toa destruction of the property 
leased in this, that it made it “untit for the purpose for whieb 
it was leased;” and 


2d. That demand was made on the lessor to repair and 
restore the property, and his refusal “to maintain the thing in 
a condition such as to serve for the use for whieh it is bired,” 
(see petition) annulled the lease. 


The trouble was vecasioved by 4 “erevasse™ io Sareh, 1854, 
The burden of complainant petitions, supplemental petitions. 
and bills of complaint, (printed Reeord, pp. 1, 3, 3, 13) ts that 
the leased plantation was thereby destroyed, or destroyed in 
part, or reudered “unfit four the purposes for whiek it was 
leased,” ete-, aud therefure the lease shoald be annulled. 

The existence of the “crevasse” and cousequent over tlow ot the 
Friedlander Plantation (within the limits and to the extent 
explained; are virtually admitted and the cuse seems really 
solvable, ou the face of the papers, especially as we migint be 


Justified ls assuming trum appellants brief, that counsel do not 


find tawlt with the tacts toad by the “master,” bat ouly with 
the conclusions of law en which the jadgment was rendered. 
But the cuse was fully tried on the law and the fisets, and we 
proceed tu discuss it as the whole Record presents it. We do 
vot, however, fur reaseus obvigus from. the nature of the cuse- 
deem it necessary to go minutely into the detuilsef faet and 
evideove. 


The masters report at page 24, priuted Recerd, states them 
clearly and sucetuctly. The contracts om which tie sctiom arose 
are betore vuur Heouurs, in cctenso, printed Raeurd, page ‘% et 
ney. After taking the intruductury tucts and citing certain 
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clauses of the contract of lease to which the attention of your 
Honors is respectfully directed, he says: 


“The damage caused dy the overtiow, I find from the evi- 
dence to be as folluws: The lessee lost, by reason of said 
overflow, the eutire crop of sugar cane for 1354, that ia, the 
two hundred acres of stubble cane and the eighty-five acres of 
plant cane were destroyed, the ditches were partially, and in 
some places entirely filled; the canals, especially the one dug 
by the lessee, were partially filled and the bridges generally 
swept away, the water remained over the land until July, 
1334, a deposit was left over the land of from three to six 
inches. To caltivate the lands as a sugar plantation the fol- 
lowing year, 1585, it would require ditches to be redug, the 
canals to be opened or cleansed out, the bridges replaced, aud 
seed cane to be obtained and planted—all at considerable ex- 
pense—to pat the plantation in the condition it was at date of 
the “crevasse.” His Honor, the Circuit Judge, accepts these 
facts as justified by the evidence, and arguing from them dis- 
misses complainants bill, giving his reasons therefor in an 
“opinion” so manifestly conclasive and logical in law and 
fact, embracing so complete a statement of the law of Louisi- 
ana applicable, that we might with confidence submit the case 
to your Honors on it. Record, page 101. As it is, we respect- 
fally refer to it, and proceed tothe argument as if the field 
were unexplored. 


As stated both in the report of the master and the opinion 
of the Court, there is little dispate in regard to the facts of 
the case, and the inquiry limits itself to an application of the 
law to the facts. 

That the plantation was overflowed is true; that the overflow 
left a moderate deposit, averaging possibly between four and 


six inches, may be admitted; that the deposits partly filled 
ditches and canals is natural, and that the sugar crop for the 
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year 1884 was destroyed in the ground is a fact which we hare 
no intention to dispute; but thatthe “sagar plantation” re- 
mained and still exists with all its paraphernalia and essentials 
is as true as thatthe Mississippi river did not all go out 
through the Davis crevasse, but is left as mighty and as inde- 
pendent as before the “flood.” 


Itis so patent that the partial or even total filling up of 
ditehes and the partial filling up ot eanals, together with the 
deposit on the surface of the plantation, is neither a total nor 
partial nor “relative” loss or destruction of the thing leased. 
nor a rendering of it “unfit for the purpose for which it was 
leased,” that diseussion on these points strikes us as absolately 
frivolous. 


NV. B.—Before proceeding with the discussion, we take oeca- 
sion to state that in our Appendiz I, at the foot of this brief, 
are contained all the articles of the Louisiona Code referred 
to by us and the learned Judge a que, arranged 
according to number without regard to importanee of applica- 
tiou to this cause. 


The svle questions in the case are as to the effect on the ex- 
isting contract of lease of the loss of sugar cane in the ground 
and the refusal of Friedlander to “replace the eighty aeres of 
plant cane, more or less, and the stubble, making in all two 
hundred and fifty acres of cane,” a8 expressed in the letter to 
Friedlander by Chas. Louque, Esq., dated June 4th, 1384, and 
offered iu evidence by the complainant; and the main questivus 
involved under the tirst inquiry are fairly and fully embraced 
in the following interrogatories which we prepeund to 
ourselves, and which we think we can answer witheat diffi- 
culty: 


ist. Is the loss of the sugar crop in the field, toc L382, which 
involved necessarily the seed cane and stubble in the field, 
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left or given, under the stipulations of the lease. a total or par- 
tial destruction of the thing leased, *-by an unforeseen event,” 
under Article 2097, which wouk! entitle complainant to a 
diminution of rent or a cancellation of the lease! 


24. Has, by reason of the loss of said crop, the thing leased 
“ceased to be fit for the purpose for which it was leased” to 
entitle complainant to relief under Article 2699? = (We ignore 
that portion of this article referring to ‘ impeded” use as utterly 
inapplicable to the case.) 


3d. Does the failure or loss of said crop, involving the lass 
ot the cane left by the lessor, constitute the loss of the “thing 
leased,” under Article 27238? 


These queries involve a fair and, we think a comprehensive 
statement of this part of complainant’s case. On the affirma. 
tive response to one or all of them he must stand; if they are 
properly answered in the negative, complainant is vot entitled 
to relief. 


We will show that each of the Articles to which the ques- 
tions are framed contemplates a special and particular state of 
facts. oar learned adversaries have drawn from them indis- 
criminately, as if they could be taken together or meant one 
and the same thing. They are in palpable error. They refer 
to the same subject and tend to the same end, but on different 
lines and from different causes. 


For the sake of clear statement, we placed the articles in 
the order uf their force and applicability to tbe case; for the 
sake of the discussion, we will reverse it, taking up the last 
first. 


Is complainant entitled to revocation of the lease under Ar 
ticle 2728, which provides that the lease “is dissolved by the 
loss of the thing leased?” Clearly, even if the loss of the crop 
could be held the destruction of the thing, this article would 
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have no application to the ease. it is obvious that the word 
“loss” in used in its ordinary signification, mening its disap- 
pearance from some unknown cause. beyond the reach of use 
or control, and is most probably intended to refer te the lease 
of movables, which is) expressly provided for in Articles 2676 
and 2678 R. €. €. Atany rate, it means the wirtual and 
physical going out of existence of the thing leased, and con- 
templates w different state of facts from that to which Articles 
2697 and 2699 relate. Unless Article 2728 does simply refer 
to such eases. and probably mainly the actual total loss of 
some “movable” thing, it is @ mere repetition, for the “destrue- 
tion” of the thing is provided for in the language of Article 
2697. But with proper deference to our learned adversaries, 
whe lay grewt stress upon the application of this article, we 
think itis <imeand thought wasted to discuss it in detail. 
There may have been a partial or “relative” destruetion, er a 
serious impeding of the use of the thing, bat the thing leased 
is not lost. Complainants, therefore, must find relief, if it is to 
be found at all, under Artiele 2697 or Article 260% 


Going backward in the order which we have proposed. to. 
ourselves, we will take up the question, whether the thing 
leused “has ceased tu be fit tor the purpose fur which it was 
leased,” to such an extent as to enntle the lessee to w disso- 
tion of the lease under Article 2699. A comparison of this 
article with Article 2097. which we will not nuw enter upon, 
and which we suggest merely by way of illustration, shows the 
extreme caution with which the law-maker attempts to provide 
for every possible contingeney or conflict whieh may arise be- 
rween the lessor and lessee. Both the reason and the neces- 
sity tor this ace obvious. The relation is so common aod the 
field for controversy so great that the law-maker probably 
theught that the surest way to cut off disputes was to maka 
expleif provision in law for every cuse Which haman judgment 
vould foresee. Lf this is correct, and the text of the las and. 
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the spirit of jurisprudence bear us out, it must follow that 
every article must be limited in its application to the case 
clearly embraced im it; and, also, when we tind a provision of 
law directly meeting a given case, that the right or remedy 
there provided is exelusive of all others. 


While these Articles, 2697 and 2699, go together to a certain 
extent, as being in pari materia, each provides for a particular 
class of eases, and a case controlled by one of them must re- 
main unaffected by the other. Now, it seems very clear that 
the Friedlander Plantation “has not ceased to be fit for the pur- 
pose for whieh it was leased.” It may be that the ditches and 
canals will have to be cleaned out (we will not admit that they 
must be “dug out” as anew) to secure proper drainage. But 
with the simple and usual “restoration” and the putting in of 
seed cane instead of relying on “stubble,” the sugar plantation 
is complete. The soil is there in arable condition ; the build. 
ings, stables, fences are there; the live stock and all the im- 
plements are there. 


We will discuss somewhat more fully, under our third and 
last query, the effect of the loss of the sugar crop, seed, cane 
and stubble. For the present parpose, dealing under Article 
2699, we may be pardoned for relying upon the common and 
practical sense view of the situation, that a sugar plantation 
has not ceased to be fit for raising and cultivating cane be- 
cause the drainage ditches and canals need repair, and the 
growing crop has been destroyed so as to leave the planter 
without seed or stubble cane. 


Besides, this article seems to contain only a sort of equitable 
provision: the conclusion is- left to the discretion of the 
Court. It says: “the lessee may, according to circumstances, 
obtain the annulment of the lease. The Article 2607 makes 
provision for total or partial destraction, in certain cases: an- 
less your Honors finds that the thing has totally ceased to be At 
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for the purpose for which it was leased, the lessees’ remedy must 


be under said Article 2697. And so by a process of elimina- 
tion, point by point, we think we have successfully reduced the 
inquiry to the answer of the question whether complainant is 
entitled to relief under said Article 2697. 


Let us for the purposes of certainty and precision, embody 
here the article iu full: 


Article 2697. If, during the lease, the thing be totally destroyed 
by an unforeseen event, or if it be taken for-a purpose of public 
utility, the lease is at an end. If it be only destroyed in part, the 
lessee may either demand a diminution of the price or a revoca- 
tion of the lease. In neither case has he any claim for 
damages.” The first part of the article, which relates to the 
total destruction, we «dismiss from the discussion. We have 
read of poets giving to “airy nothings” a local habitation and 
« name but the most astute Iconoclasts have never yet been 
able to turn something into nothing. But it is claimed that the 
destruction is total because an essential part hus been destroyed. 
(Let it be understood that we are now answering our ingenious 
friends on the theory that Viterbo’s growing crop was a part of 
the thing leased, which, as fact and law, we deny). 


If that were total destruction, there could be no partial de- 
struction. The whole is composed of all its parts: at best, the 
sugar cane is a part of the sugar plantation. What then? 
The thing leased is “only destroyed in part.” Bat in order 
that this destruction “in part” shoald entitle the lessee to 
relief, it must be the result of “unforeseen eveut,” and the 
Supreme Court of the State has decided, in three different 
cases, that the cause of destruction charged by complainant 
was not an “unforeseen event,” and bas refused in such cases 
to allow to the lessee, the diminution of rent otherwise per. 
mitted by the article. 
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They are cited in the opinion of the Circuit Judge, who in- 
troduces them in the following manner . Record page 103— 
‘(However this may be, it is the settled jurisprudence of the 
State of Louisiana that crevasses and overflows are not un- 
foreseen accidents.” (Events %) 


Vinson vs. Graves, 16 La. An. 162; Mason vs Murray, 21st 
La. An. 535; Jackson vs. Michel et al., 33rd La. Ann. 723. 
“And,” continues the learned Judge, “this is in accordance 
witb the natural state of things as they exist in the alluvial 
portion of Louisiana, where the plantation in question is lo- 
cated.” 


The point involved is so clearly and unequivocably met in 
these cases, that there is barely room fur comment. 


Our learned friends consider the alternatives of asking 
“diminution of rent” or “revecation of the lease” to be at the 
option of the lessee. This is our contention, and we submit 
that on the same principals on which the Supreme Court, of 
this State has retused to allow a diminution of rent, the lessee 
is not entitled to the revocation of the lease, always assuming. 
the thing to be “destroyed only in part.” The greater includes 
the less, if there is not cause enough for diminution of rent, 
there certainly is vot for dissolution of the lease. 


So, then, assuming, for the sake of argument, that there has 
been a “partial destruction” of the thing leased, caused by a 
crevasse, the law of the case is settled adversely ‘to the 
pretensions of complainants. 


It seems to 18 that we have demonstrated to almost mathe- 
matical certainty that every one of the three contingencies 
relied on by complainant tarns against him. The “thing” is 
not lost; it has not ceased to be fit for the purpose for which it 
was leased; it is certainly not destroyed in whole; and if 
“in part.” the partial destraction happened under circum. 
stances which do not entitle him to relief. 


Ja 
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Our learned friends cite Trovlong with evi lent satisfaction. 
Sec. 211, “Da Louage des choses,” will show that he is ex- 
actly in accord with our jarispradence. An interruption to 
the enjoyment from something which is not an “ unforeseen 
event” entitles the lessee to no relief, and he cites a familiar 
illustration of a water-mill compelled to suspend action during 
spelis of dry weather. 


We had intended to devote particular attention to the zeal- 
ous efforts of our friend tu prove that the crop is a part of the 
land or the thing leased; but on very little reflection the 
learned discussion submitted by counsel for complainant strikes 


- us as making rather much ado about nothing. For certain 


well understood purposes, in cases of mortgage, forced sale and 
other relations, the fruits and crops are considered part of the 
realty. It is wholly unnecessary to follow counsel through his 
refinement for the purposes of this suit. If the crop was a 
part of the land, why there was a destruction in part of the 
property leased; but under the article and the decision cited 
that does not entitle complainant to relief. 


But, with all due respect to our learned friends, the argu- 
ment is simply a piece of extravagance. As well claim that 
the seed of the cotton which is annually planted, but without 
which no cotton plantation can exist, is a part of the cotton 
plantation. Sappose such a crevasse were to happen daring 
the last summer of the lease, the rent presumably would be 
paid, for it is payable in advance. Could Viterbo sue for resti- 
tution or diminution? The supreme Court say he could not. 
He would not care to sue for dissolution ; yet his legal rights 
now can be no greater during the first than the last year. 
And in what sense could such a crop be said to belong to the 
lessor? When does the lessor’s right end and the lessee’s 
begin? Itis impossible to follow this argument in detail- 
There is such gross and patent fallacy through it that we can 
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leave it with the Court on the bare statement of it. That iu 
the proper sense the standing sugar crop is part of the sugar 
plantation and belongs to the land, states only a natural and 
olwious fact; but to say, therefore, that the crop raised by.a 
lessee fur his own beaefit, is as between himself and the lessor; 
a part of the leased property, involves a paradox which is 
simply grotesque. 


The facts of the case, to which the principles of the decision 
in Vinson vs. Graves are to be applied, are stated with crush- 
ing simplicity by His Honor, the Circuit Jud ge, his “ opivion .” 
(Record, page 104.) 


“The facts in the case do not warrant the fiuding that the 
place has ceased to be fit for a sugar plantation. It is incon- 
testible that it can be used for the purpose of growing cane 
and waking sugar; labor and expense are all that is required, 
add I take it they are always required, and this place can 
differ from others in that respect ouly in requiring more of 
each.” 


We need not argue that your Honors will decide this case 
strictly according to the jurisprudence of Louisiana. It must 
be governed entirely by the local law. In view of the fact 
that “overflows” or “crevasses,” of the Missiasippi River iu 
the ‘‘ bottom-lands” of Louisiana, principally devoted to the 
cultivation of sugar, are common,: ordinary events, liable to 
occur any season, the Supreme Court of the State has held them 
to be not “ unforeseen events” and has thus established a rule 
of property, or of legal interpretations of the respective rights 
and obligations, of lessor aud lessee, of predial estates, which 
we know, from traditions and the findings of this Honorable 
Court, your Honors would not distarb even if it were possible, 
that, on original consideration, you might reach a conclusion 
adverse to that fixed by the jurisprudence of the State. 
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II. 


It is contended that the lease is dissolved by the “ resolatory 
condition ”—i. e., that the lessor has “ not maintained the thing 
leased as a sugar plantation for the whole of the first year and 
for subsequent years also,” etc. 


We will not say anything particularly about the absolute 
inconsistency of this plea with the demand for rescission on 
the ground of loss or destruction of the property. Clearly 
complainant could have been forced to elect between the two; 
but, in our opinion, this matter was never seriously cousidered 
antil all hope vanished on the other. It is not necessary for 
us to show that a lease cannot be dissolved in this manner ; 
but we do say that an executed lease, the lessee being in pos- 
session of the leased premises, cannot be dissolved on the 
grounds stated. 


We enter the discussion of this branch of the case with the 
proposition, that wherever the Civil Code specifies what in a 
given state of facts the lessor or lessee may or shall do, the 
remedy given or duty imposed is peremptory, and exclusive of 
all others. The plain point on which complainant relies must 
be that the lessor did not make the necessary repairs. 

We deny at the outset, in toto, that the lessor of a predial 
estate is bound for repairs or restorations of any kind. 
The Code makes special distinction of the “letting out of 
things” into two kinds, to-wit: 

Ist. The letting out of houses and movables. _ 

2d. The letting out of predial or country estates. 

Article 2676. “ Movables” may be let.“ excepting those 
which cannot be used without being destroyed by that very 
use.” Art. 2677. 

Now the Code, in defining what repairs respectively fall on 
the lessor and what on the lessee, evidently refers to the “lease 
of houses.” Art. 2716. 
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Not a single specification in this article can possibly refer to 
anything but urban property. Where it is doubtful upon 
whom the repairs fall, the presumption is that the lessee must 
make them. Arts. 2715, 2717. This latter article provides 
that repairs made necessary by unforeseen events must be made 
by the lessor ; showing the rule to be that the lessee is charged 
with repairs. 


And in this connection, let it be remembered that the repairs 
made necegsary to the plantation do nut come from an uufore- 
geen event. 


This point, too, is explicitly met by the Circuit Judge 
“Opinion,” page 105. 


“There is no adjudicated Louisiana case cited that supports 
the complainant’s demand for annulment of the lease on the 
ground that the defendant has failed to comply with the obli- 
gations of the contracts. 

The Louisiana cases cited by the Master are adverse. Duass- 
man vs Gineas, 6 A., 279, and 12 A., 823.-——” 

The learned Judge then proceeds to show that the French 
authorities relied on by Counsel for complainant, do not sus- 
tain their propositions. 

We lay stress upon these findings of the Circnit oe be- 
cause we know his positive statements as to the Law of Loui- 
siana, on the points presented, will be received by your Honors 
with the greatest regard, though you may not permit your. 
selves to accept them finally without personal investigation; a 
regard, enhanced by the fact that he administered the law of 
Louisiana for many years, as Judge-of one of her Civil Courts. 

But, resuming the thread of our discussion, we submit and 
repeat here, that the cane given or left on the place, as ex- 
pressed in the contract of lease, to which your Honors will re. 
fer, never was a part of the leased property or thirg. It could 
not be leased, because it is destroyed in the uae; it had already 
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completely lost its identity when the crevasse occured. The 
lessee is not bound to restore it, but to replace ita equivalent. 
As to the canals and ditches, they are mere incidents to sugar 
planting; they are wholly and entirely under the 
control, we might say option, of the lessee. If the lessor 
were to attempt to do something, he could not proceed on any 
certain standard. What he might consider sufficient would 
probably not satisfy the lessee, and at once a complication 
would arise which the law does its utmost to prevent. 


The lessor, it is true, has repudiated in terms the demand on 
hin) to restore seed and stubble cane. 


The theory upon which this refusal is made is clearly shown 
in the whole defence to this suit. We claim that it is no part 
of the thing leased. Under no circumstances, therefore, is the 
defendant bound to restore or repair what was at no timea 
part of the thing leased. 


In addition to this, the important stipulations of the con- 
tract of lease that the lessor leaves or gives to the lessee the 
growing cane crop, “stubble” cane, one hundred and eighty-five 
cords of wood, etc., to be used and to be returned in kind or 
equivalent at the expiration of the lease is conclusive that 
after these things had been received by the lessee the lessor 
has nothing more to do with them. 


The muster, in his report properly calls that part of the 
agreement a contract of exchange governed by Article 2660. 
Civil Code- After delivery the things delivered were at the 
risk of the lessee. 


But referring to both, the demand for restoration of seed, 
“stubble” cane and that for repair ot canals and ditches, the 
latter of which we have already shown to be apartof the 
ordinary and necessary routine of planting, we submit that 
even it the lessor were bound for them, bis failureto make 
them or have them made would not entitle the lessee to a 
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dissolution of the lease. We asserted at the outset on this 
branch of the cause the proposition that wherever our Code 
provided particular rights or remedies, as between a lessor and 
lessee, these are exclusive of all others. We submit now that 
this is particularly true in regard to repairs. Article 2694 R: 
C. C. gives to the lessee a full, simple and adequate remedy. 
Having put the lessor in default, he may cause the repairs to 
be made and withhold the cost from the accruing rent. The 
motive and the reason of this provision of law are apparent; 
the contract itself is not to be placed in jeopardy by the mere 
whims or notions of either party as to what are repairs to be 
made by the lessor or lessee. Norcan the fact that repairs 
are not made by the lessor when called upon to make them be 
turned into a vase of “impeded use” of the thing, as urged by 
our learned friends. Viterbo’s.yse and enjdymenut of the 
leased pruperty is absolute; there is no threat of eviction, no 
disturbance of possession, nointerterence with the use of the 
plantation in any sense of the word. 


On this point, the remedy of the lessee when the lessor fails 
to make repairs, and the only remedy, we refer your Honors to 
26 An. 384, Winn va. Spearing; and 28 An. 903, Welham vs. 
Lingan. ; 


We feel satistied in our minds that your Honors will consider 
all these discussions about resolutory conditions, “impeded 
use,” refusal to maintain the leased property in a condition fit 
for use, etc., as either entirely foreign to the case, or at beat as 
incidents to the main question whether the plantation “has 
been destroyed in whole or in part by an unforeseen event:” in 
other words, we are brought back to this as_ the controlling, if 
not the one single issue in the case. We think we have fully 
disposed of that. In addition to what we have suid, we res- 
pectfully refer your Honora, by permission, to Appendix I, an 
able treatise on the “Law Governing Leases of Predial Estates” 
ia Louisiana, lately prepared and published, by a member of 
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the New Orleans bar. The subject is well considered and the 
conclusions of the author enforced by authorities of contral- 
ling influence on questions of civil law. 


Nothing remains to be said except that on general principles 
the dissolution of the contract of lease is not favored by the 
law and is awarded only in clear and extreme instances. In 
support of this we cite the following from the case of Dusnau 
and Husband vs. Generis, 6 An., page 279. 


“The plaintift leased to the defendant a dwelling house in 
the city of New Orleans for the term of one year, to-wit, from 
Ist of November, 1848, to Ist of November, 1849. In the early 
part of May, 1549, a crevasse occurred a few miles above New 
Orleans. The water of the Mississippi overflowed the rear of 
the city and covered the pavement and banquette in front of 
the house occupied by the defendant. . * * 


The defendant removed his furniture and abandoned the 
house in the month of May. * * ° * 


The plaintiff having waived any claim for rent during the 
inundation, the only question presented fur our consideration 
is whether, under the circumstances, the defendant had a right 
to consider the lease dissolved. 


There is no express provision in our legislation for a case of 
this kind. But a consideration of the provisions of our Civil 
Code on the subject of letting and hiring, with reference to 
their general spirit and intendment, leads us to the conclusion 
that the law giver did not contemplate the dissolation of leases, 
except in extreme cases, but rather an equitable indemnity to 
the tenant for a temporary inconvenience sustainsd unexpect- 


edly and without the fault of the lessor. ‘And in this respect 


it harmonizes with the spirit of the Roman law and that of 
France. Le fait de force majeure dont se plaint le preneur, 


says Troplong, doit lui occasioner un dommage grave. Si plus 


quam tolerable sit, disait le jurisconsulte Ganis; sans quoi ane 
simple gene, an legere dimiuution des advautages da bail ne 


17 


serait une cause dé resiliation. It will be obaerved that in the 
present case the lessee was not deprived absolutely of the use 
of the premises. Pe was subjected to inconvenience, it is true ; 
bat the house was still habitable. Moreover, the inconvenience 
was not of such a character as to menace discomfort during 
the entire term. It was temporary and such as in the ordinary 
course of things: must entirely disappear long betore the 
expiration of the lease.” 


And in the case of Denman vs. Lopez, 12 An. 824, it is 
said: ‘It appears to us that defendants cannot base a claim 
for relief on Arts. 2665, 2667 or 2669. The provisions of our; 
laws on letting and hiring do not favor abrogation of leases 
when the loss or inconvenience is not caused by the fault of 
the lessor, but specific indemnity as the proper remedy except 
in extreme cases. os . 

This was the doctrine of the Court in the case of Fanny 
Dussnau and Husband vs. L. F. Generis, 6 An. 279, where 
the tenant suffered a temporary inconvenience from the over- 
flow produced by a crevasse, and also in the case of Dodville 
vs. Amat, 6 An. 566, where the adjoining proprietor found ii 
necessary to demolish the party wall in order to erect a more 
substantial one to to suit the character of the building he was 
about erecting. In the case of Pontalba vs. Dominique et ala., 
11 L. 192, it was held that the lessee was bound to allow the 
necessary repairs to be made on the leased premises, but may 
have an allowance for the suspension of the rent for the time 
he is obliged to quit for this purpose. The case of Caffin va. 
Kedon, 6 An. 487, quoted in defendant’s brief, was decided in 
favor of the lessee, because there was an original defect in the 
vonstruetion of the building, and a part of the building had 
to be reconstructed; the leasor’s implied warranty was vio. 
lated, and the lessee bad the right to demand the dissolatior; 
of the lease. In the case at bur there was no original or latent 
defect in the buiiding; but repairs became necessary trom a 
cause independent of the control of the plaintif#i.” 
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We have not, in any part of this brief, deemed it necessary 
to comment on the evidence in this case. The salient facts are 
really indisputable. We only differ in our application of the 
law tothem. So much of the testimony as consists of the 
opinions and declarations that “ the plantation is destroyed as 
a sugar-plantation,” because of this or that, ete., we consider 
simply worthless because it involves conclusions whicb it is the 
sole province of the Court to reach. The plain facts appear 
even from complainant’s own testimony to be that, leaving out 
the matter of the loss of the crop, the injury to the plantation 
itself by the deposits is comparatively insignifieant. They 
themselves inform us that one of the canals on the plantation 
was not there when Viterbo leased it; it was, therefore, put 
there for his convenience and use, and the lessor has nothing 
to do with it; and as for the ditches, the evidence is that a little 
more than the usual labor, and not more than was done when 
Viterbo first took possession, would re-establish proper drainage. 


‘We confidently submit, therefore, that the decree of the 
Circuit Court, dismissing plaintiffs complaints, should be 
affirmed. We think we have shown that complainant is not 
entitled to have the lease annulled by reason of an act of omis- 
sion or commission of the lessor, or, as he puts it, because the 
lessor did not fulfil his part of the obligations of the contract ; 
be is not entitled to relfef under Art. 2728, because the “thing” 
ig not lost. We have shown that he cannot have judgment 
under Art. 2699, because the “thing has not ceased to be fit 
for the purpose for which it was leased,” nor is its use impaired 5 
and, finally, we have shown, if there was any “ partial destruc- 
tion ” (which, as fact, we deny), complainant’s rights, must be 
ailjusted under the Art. 2697, and on this the jurisprudence of 
the State is settled that the alleged destruction is not the 
result of an ‘unforeseen event,” and the lessee would, therefore, 
not be entitled to the relief prayed. 

_ All of which is respectfully submitted, 
GEO. H. BRAUGHN, 
CHAS. F. BUCK, , 
Solicitors for Defendants 
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[. 

“That the lessee of a predial estate is not entitled to an 
abatement of the rent under the plea of a partial or total de- 
struction of his crop by fortuitous events, is no longer an open 
question, in view of the peremptory and unequivocal decisions 
to that effect in 16 A. 162, 21 A. 535, and 33 A. 723. 

The rule—apart from the legal grounds on which it is made 
to rest, and which will be found in the second part of this ar- 
gumeut—which denies to the farmer any abatement of the rent 
under the above circumstances—except in the cases provided 
for in Art. 2743, 2744 of the Civil Code, in the interest of agri- 
culture, but in utter derogation of the principles of the contract 
of lease—is in accordance with the dictates of equity and fair 

ling. 
a in an aleatory contract, for, knowing fall well the 
eventualities which may jeopardize if not annihilate the re. 
sults of his labor and husbandry, he yet agrees to puy a fixed 
price for rent. Why, then, relieve bim from his obligation in 
case of partial or total loss?” 


20 


Besides, if when he raises a large and remunerative crop, 
the }Mofits are his, and his only, why should the lessor be made 
to contribute to the loss resulting from a short one, or when 
none is made? 

For similar reasons, the vendee of an nncertain hope will 
not be exonerated from the payment of the price, even when 
he acquired nothing by the venture; for C. C. 2451: “Ifa fisher 
“sells a haul of his net before he throws it, although he should 
“catch nothing, still he will be entitled to the purchase money, 
“because it was a hope that was sold, together with the right 
“to have what might be caught.” 


IT. 


‘But is Art. 2699 of the Civil Code applicable to leases of 
overflowed predial estates? That article reads as follows: 

‘Art. 2699. “If, without any fault of the lessor, the thing 
“eease to be fit for the purpose for which it was leased, or if 
“the use be much impeded, as if a neighbor, by raising his 
“walls, shall intercept the light of a house leased, the lessee 
“may, according to circumstances, obtain the anulment of the 
‘“Jease, but has no claim for indemnity.” | 

‘It might be a sufficient answer to say that leases of predial 
estates are governed exclusively by the particular rules con- 
tained in Articles 2743 and 2744, and that the Supreme Court 
by holding, in Vinson vs. Graves, 16 A. 162—uvchere it was spe- 
cially alleged that the defendant's land waa by the overflor., ren- 
dered unfit for the purpose for which it was leased—that the 
defendant was entitled to no abatement of the rent, has 
thereby tacitly bat virtually decided that the overtlow of a 
predial estate does not render it unfit for the use for which it 
Was intended. - : 

; Let me, however, endeavor to show that such is the rule 
gecording to the strictness of the principles governing the 
matter of contracts of lease. 

When, in common parlance, I say that I have insured my 
house or steamboat, neither ot these things is actually insured, 
but what is really insured is my interest in eitoer or both of 
them. 

' Likewise, when I say that I have rented a house or a plan- 
tation, the object of the contract is neither of these things, but 
is, in the first case, a right of habitation, and in the second, 
the right to gather and appropriate the fruits to be raised from 
the estate. 

; With the right of habitation, the lessee knows beforehand 
that he is entitled to be protected from the enclemencies of the 


ape eee 
Lr ORE 


21 


weather; to be furnished with the necessary means of entrance 
and exit, with air and light, ete., ete and if any of these 
requisites should be found wanting, even without the fault of 
the lessor, the right of habitation, and therefore the house 
itself becomes unfit for the use for which it was leased, and 
the lessee can, according to circumstances, obtain the annul: 
ment of the lease. C. C. 2699. 

On the other hand, the lessee of a predial estate, in view of 
the many eventualities which may befall his crop, is entirely in 
the dark as to the quantum of the fruits heis to reap, and 
though he should gather a few or none at all, will not, on that 
ground, be permitted to obtain the annulment of his con- 
tract. 

Pothier, when examining the effects of the agreement where. 
by the lessee stipulates that he shall take all the chances and 
run all the risks of all foreseen and unforeseen events, thereby 
waiving all right to an abatement. of the price of rent in any 
eventuality whatsoever, inquires: “But if the farmer lose all 
or part of his crop, is not the contract without consideratioa!”’ 
To which he answers in the negative, for, says he, “the consid. 
eration is not the fruits, but the uncertain hope of gatheriug the 
same. Pothier, du Louage, No. 178. 

If, therefore, the uncertain hope to collect the fruits, and 
not the frnits themselves, is the object of the lease of a predial 
estate, it is evident that the lessor’s obligation was fulfilled 
from the moment the right to gather and appropriate = the 
fruits was, by him, conveyed over and warranted to the lessee, 
who, ou bis side. and in the absence of any adverse claim or 
obstruction to the exercise of said right, will be expected or 
compelled to perform bis part of the contract by paying the 
full rent, and that, without considering whether he has lost 
part or the whole of his crop, or made none at all. 

But that that right to the fruits should not be a mere ab- 
stract and barren claim, it is also made to comprise the further 
right—also guaranteed by the lessor—to the enjoyment and 
use of the estate itself whereon the fruits are produced and 
harvested. Hence, should a material part or the whole of that 
estate be destroyed by an unforeseen event, the lessee, C. C. 
2697, may either demand a dimination of the price or a revo. 
cation ofthe lease, even though the crop taken off of what 
remains of the land should have been so large that no loss had 
actually been suffered by him. Duvergier, Vol. 4, p. 155 and 
156. 

On the other hand, when the premises are left entire, or aub- 
stantially unaltered, the farmer will not be admitted to pre. 
tend that, relatively speaking, they have totally ceased to 
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exist either as a sugar, cotton or rice plantation, as_ the case 
may be, by reason of the momentary impossibility of applying 
the same tothe culture of those agricultural products, if the 
fortuitous event which has brought about this state of things was 
one of those that occur at stated and well known periods, and 
in prevision of which, therefore, the parties must have con- 
tracted. 

On this point, Marcade expresses himself as follows at page 
450, II, of the sixth volume of his work: 

‘“ The lessee would be entitled either to the annulment of the 
* lease, or an abatement of the rent, or would be momentarily 
‘+ exempted therefrom, if such deprivation was caused by a for- 
‘ tuitous and unforeseen event. But should it prove to be one 
** of those that accur periodically at stated intervals, and under 
** the same circumstances, so that the partics must have contracted 
‘© in prevision thereof, then the iease will stand, and must be rigor- 
‘* ously enforced.” | 


And, by way of illustration, the great commentator and 
jurist proceeds to remark, “that where a mill driven by water 
* power from a stream liable to dry up at certain times has 
‘ been let out, the contract will be upheld, notwithstanding 
* the intermission in the supply of the motor.” 

Avain, in the words of Aubry and Reau and Duvergier— 
high legal authorities all—it is laid down “that a lease will 
‘only be dissolved by such a fortuitous event or accident as 
* would absolutely and invincibly deprive the lessee of the use 
‘and enjoyment of the thing leased.” See Aubry and Reau, 
Droit Civil Francais, Vol. 4, p. 495 and Duvergier, Droit Civil 
Frangais, Vol. 3, No. 524. 

Nay, more, Laurent, a lately risen star in the legal firmament 
under whose brilliancy the light of many of its predecessors 
has been made to pale, goes further and declares “that when 
“a farmer’s crop has been destroyed by an overflow, he 
 acill not be heard to plead that he has thereby been prevented 
‘+ frum using and enjoying the thing leased, for there has been no 
‘hindrance to his enjoyment thereof, and he has only lost the 
* fruits of the enjoyment or use.” Laurent, Cours de Droit Civil, 
Vol. 25, page 511. 

Now, the premises cousidered, and when it is borne in mind 
that the effects of an inundation are only of a temporary na- 
ture, and that this State is ordinarily and periodically sub- 
jected to crerasses, the conclusion is irresistible that Article 
26009 of the Civil Code is without application to leases of over- 
Howed predial estates, and that the same will be maintained 
and enforced, the overflow notwithstanding. : 
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Nor, under these circumstances, could the resolutory condi- 
tion of Article 2046 of the Civil Code be pleaded in avoidance 
of the contract, since, for the reasons and in the manner 
herein above set forth, the lessor would then be held to have 
ee witi all the obligations imposed upon him, as sach, 

ry law. 
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4. That the lessee will be bound to clean out the ditches 
and canals at his own cost, as will be shown, in the absence of 
any textual provision on the subject, either iu the Code Napo- 
leon or our own, by reference to Pothier. du. Lonage, No. 224, 
Ruelle, Manuel des Propriétaires, No. 546, such duty devolving 
on the lessor only when gee necessary by reason or an 
unforeseen event. Civil Code, 271 

Such, [ verily believe, is the ao on the subject matter.” 


APPENDIX II. 


Containing in the order of their numbers in the Code, the 
articles of the Civil Code cited in this cause by Connsel for 
appellee and by the master and the Honorable, the Circuit 
Judge, in the “opinions” delivered by them—also those cited in 
Appendix I. 

Atticle 2046. (2041.)—A resolutory conditica is implied in 
all the commutative contracts, to take effect, in case either of 
the parties do not comply with his engagements. in this case 
the contract is not dissolved of right; the party complaining of 
a breach of the contract may either sue for its dissolution with 
damages, or, if the circumstances of the case permit, deemed a 
specific performance. 
icle 2615. (2593.)—The adjudication can only bgserade tu 
present, or properly represented. v ‘raon who 
ame of another, without fent uuthority to 
usidered as having boxfht on his own account, 
vor all the consequences of the adjudica- 


a bic 
bids’ in 
bind him, is @ 
and is answerable 
tion. 

Article 2616. (2594.)>“Sales which are made by authority of 
law are of two kinds 


ist. Those gifich take place whéiatbe property of a debtor 
has been agivéd by order of a court, to & for the purpose 
of pavjaf the creditor. 


2” Those which are ordered in matters of snC@@peion or 
artition . 


(POLO, rersrould be certain and de- 
‘consist of money.  Towever it may con- 
Tain quantity O&eagmimodities, or oven in a portion 
i fruits vielded by the thin kaased. 

Article 2676. (2646 )—The Jetting out of things is of two 
kinds, to wit: 

Ist. The letting out houses and movables. 

Yd. The letting out predial or couutry estates, 

Article 2670 (264¢.—He who erants a dease is called the 
vicner or lessor. He to whom oa lease is madeis called the 
lessee ov tenant, 

Article Bors, (2645.)—All corporal things are susceptible ot 
beimme let out, movable as well as immovable, excepting those 
Which cannot be used without being destroved by that very 
Se. 

Article 2695, (2665.);—The Jessor cuarantees the Jessee 
weaiust all the viees and detects of the thing. Which may pre 
vent it being msed even inease it should appear he knew noth- 
Ine of the existence of such views and defects at the time the 
lease Was made, and even it they have arisen since, provided 
they do not arise from the fault ot the lessee: and if any loss 
should result to the lessee from the vices and detects, the les- 
sor spall be bound tosndemuit, him tor the same, 

Article 2690, (266..j3—H. during the lease, the thing be 


destroved by an unforeseen event, or fait be taken for the pur 
pose of publie utiitn. the lease is atanend. [tit be only des 
troved in part, the lessee may either demand a adimunition of 
the price, ora revocation of the lease, | Tn ometther case has he 


anny claim tor damages, 

Article 2609 2O00 .— Th without any fault of the lessor, 
the thing cease te be tit tor the purpose tor which if was leased, 
orit the use be much impeded. as ait a nerghbour, by raising 
lis walis shali Intereept the heht of a louse leased, the lessee 
aN, according fo clretinstances, obtain the annulment of the 
lease. but has no chain tor pidemnity. 

Article Jala. 2680.—The expenses of the repatrs, whieh un 
foreseen events or decay may render necessary, mist be sup. 
ported by the lessor though such repairs be of the mature of 
those winteh are ustally done by the lessee, 

Article 2a 2s YOUU —Tt ois also dissolved ly the loss of the 
thing leased. 

Artiele 270s. Dye) — Tt the debtor should tar.or de uma 
state of insolvenes, the capital of the coustituted annuity be 
comes extgible, fat oly jy te the amount at wiaeb iis pated, 
according to the orderot contribution amongst the cred 
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IN THE 


SUPREME COURT, 


OF THE 


UNITED STATES. 


OcTOBER TERM, 1885. 


NO ORIGINAL. 
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Ex-parte in the matter of the petition of 
HOLLON PARKER, 
for a Writ of Mandamus. 


The Supreme Court of the Territory of 
Washington : 

The Honorable Rocer S. GREENE, 
Chief Justice, and the Honorables S. C. 
Wincarb, Joun P. Hoyt and Gtorce 
Turner, Associate Justices thereof, 


Respondents. 


en ee a ee 


To THE HONORABLE THE SUPREME CouRT oF THE UnitTED 
STATES: 


The petition of Hollon Parker respectfully shows to this 
Honorable Court :— 


First, that he is a citizen and resident of the city of Walla 
Walla, county of Walla Walla, and Territory of Washington. 
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Second, that on or about the 23rd day of April, A. D. 1877, 
Timothy P. Denney as plaintiff commenced a suit in equity 
against this petitioner and one John F. Boyer, as defendants, in 
the District Court of the First Judicial District of Washington 
Territory, in and for Walla Walla county; that the purpose of 
said suit, as shown by the amended complaint filed therein, was 
to obtain a decree of the said Court declaring the defendants 
therein to be the holders respectively and separately of the legal 
title of divers separate pieces and parcels of real property located 
in said county of Walla Walla, Washington Territory, in trust 
for the use and benefit of said plaintiff Denney; each of the de- 
fendants in said suit as aforesaid were charged in said amended 
complaint separately as to the different pieces and parcels of said 
property: Such amended complaint further sought to compel 
petitioner and said Boyer, the defendants therein, to convey the 
different pieces of property so alleged to be held by them sepa- 
rately and respectively, to the said plaintiff Denney; and 
also for a general accounting between said plaintiff Denney and 
this petitioner as one of the defendants therein, and for a judg- 
ment against this petitioner individually, as on a money demand, 
for the sum of eight thousand dollars ($8,000) gold coin and 
interest. 


The said John F. Boyer made default in said suit, not appear- 
ing therein either personally or by attorney, and on December 
21st, 1877, an order of default was entered therein by said Dis- 
trict Court as follows: 


gett 
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‘‘sTWENTY SECOND JUDICIAL Day—Fripay, DECEMBER 21, 1877. 


Timothy P. DENNREyY, 


Plaintf,, 
VS. 


HOLLON PARKER AND JOHN F. Bover, 
Defendants. 


In this action the defendant, John F. Boyer, having been 
regularly served with process and having failed to appear and 
answer herein, and the time allowed for answering having fully 
expired, and there being no answer oh file on the part of said 
defendant, the default of said defendant is now here duly en- 
tered by order of the Court. 


(Signed) S. C. Wincarn, Judge e¢. c.”’ 


This petitioner appeared therein, and on June 23rd A. D. 
1877, filed a demurrer to the original complaint filed therein, 
and for grounds stated in said demurrer that such original com- 
plaint did not state facts sufficient to constitute a cause of suit. 


This demurrer was overruled by the Court and petitioner, as 
defendant therein, duly excepted at the time, which exception 
was allowed by the Court; all of which will fully appear from 
the record in said cause. 


This petitioner, then as one of the defendants, filed an answer 
therein: 

That the origina/ complaint filed in said cause sought relief 
as to only one specific piece of real property, the \egal title of 
which, it was therein averred, was in the defendant John F. 
Boyer, and it was alleged that he obtained title thereto wrong- 
fully and fraudulently through a conveyance or conveyances 
from the petitioner as the attorney in fact, and also as the 
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grantee of the plaintiff, Denney; and it was claimed on/y and 
solely in such original complaint that he, defendant Boyer, be 
compelled, on certain conditions, to re-convey the said piece 
and parcel of land which was therein specifically described, to 
Timothy P. Denney the plaintiff therein. No accounting what- 
ever from petitioner, or between petitioner as one of the defend- 
ants therein and the plaintiff Denney, was sought or in anywise 
demanded by such original complaint, nor any judgment or de- 
cree of any character whatever was demanded therein against 
petitioner. 


That the answer so filed by petitioner as one of the defend- 
ants in said suit to such original complaint, after making full 
denials of the alleged wrongful and fraudulent conduct set out in 
said original complaint proceeded further in the nature of a 
cross-bill or cross-complaint, as under the statutes of Washing- 
ton Territory he of right, might or could do, in which it was 
averred among other things that this petitioner had been for 
about four years preceding the commencement of said suit, and 
from about the month of May A. D. 1873, continually acting as 
the duly authorized and empowered agent and attorney in fact 
and trustee of the plaintiff Timothy P. Denney; and as such, 
had during all said time, had charge of, not only the real estate 
in reference to which relief was sought against the defendant 
Boyer, in the origina’ complaint, but also various other pieces 
and parcels of real estate, including the who/e of the real prop- 
erty owned by the plaintiff Denney, and also a large amount of 
personal property, including also evidences of debts owing to 
him, Denney; with full authority and directions from said 
Denney to care for and manage all said property, with full power 
to mortgage, sell and convey the same, and collect all debts due 
and demands owing to said Denney, and from the proceeds of 
such mortgage, or mortgages ; sales and collections, to pay and 
discharge various debts owing by said Denney to divers persons. 
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And further, that in the performance of such trust, which trust 
it was alleged in such answer was in all respects faithfully and 
honestly performed, petitioner averred he had advanced and 
paid out to divers persons and at divers times during the per- 
formance of said trust for the use and benefit of said Denney, 
large amounts of money, to-wit: In the aggregate the sum of 
$3,475-91 in gold coin, in excess of moneys received by peti- 
tioner from the proceeds of said trust and of the property of said 
Denney so managed by him. | 

It was in said answer averred further by this petitioner that it 
was agreed by and between the plaintiff Denney and this peti- 
tioner, when said trust was created, that this petitioner should 
receive for his services therein a-seasonable compensation, no 
specific amount being fixed, and furthermore was it averred 
therein that the services of petitioner performed in the execution 
of said trust were reasonably worth the sum of $3,482.38; and 
such answer concluded with a prayer for an accounting of said 
trusteeship and of the moneys so received and expended by pe- 
titioner in the execution thereof, and that said plaintiff Denney 
be decreed to pay petitioner, one of the defendants therein, in 
money the aggregate of the aforesaid sums or thereabouts. 

That subsequently to the filing of such answer and cross-bill 
by this petitioner to such original complaint, and subsequently 
to default therein by said defendant Boyer, the plaintiff 
therein, Timothy P. Denney, through his counsel, moved the 
said District Court for leave to dismiss the said suit, to which 
this petitioner objected, and said Couyst declined to permit the 
plaintiff therein to take a non-suit and dismiss his said suit 
whereupon he, Denney, filed a motion to strike out portions of 
this petitioners said answer. Which motion was in part sus- 
tained by the Court, whereupon this petitioner, as defendant 
therein ; moved the said Court for leave to file an amended an- 
swer to such ortgina/ complaint, pending which motion the said 
plaintiff, Timothy P. Denney, asked and obtained leave of the 
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Court to file, and did file, an amended complaint therein, of the 
nature and to the effect as hereinbefore stated. 


That the petitioner, as one of the defendants therein, objected 
at the time to the filing of such amended complaint, on the 
ground that it was not an amendment proper, but on the con- 
trary that it set out an entirely new and wholly different cause 
of suit, and that plaintiff was thus seeking to do, by indirection, 
that which the law and the Court, by its decision just rendered, 
would not permit him to do directly by dismissing his suit for 
the purpose of commencing anew ; this objection of petitioner 
the said District Court overruled and plaintiff, Denney, was 
permitted to file said amended complaint, to which ruling this 
petitioner, as one of the defendants therein, at the time excepted, 
which exception was allowed by the Court. 


Thereupon this petitioner moved to strike out divers portions 
of said amended complaint, which motion was overruled by the 
Court, to which this petitioner, as defendant therein, duly ex- 
cepted and the exception was allowed by the Court, and all of 
which exceptions appear of record in said cause. 


Whereupon this petitioner asked leave of the Court to file an 
answer to said amended complaint, which motion was granted 
conditionally upon the payment of $100.00, and this petitioner 
did pay said $100.00 into Court as required, and did file an an- 
swer to said amended complaint, which answer was in all respects 


similar to the answer filed to the origina/ complaint, concluding 


with a prayer similar in all respects to that contained in his an- 
swer to the original complaint as hereinbefore specifically stated, 
and to which plaintiff, Denney, filed a reply. 

The issues being thus joined the cause was referred to B. L. 
Sharpstein, referee, for the purpose of taking the testimony and 
reporting his findings of fact and conclusions of law to the Court. 
The said order of the Court making such reference was, as ap- 
pears from said record in words and figures, as follows : 
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‘¢ NINTH JUDICIAL Day.—WeEpDNEsDAY, Nov. 27, 1878. 


\ 


Timotuy P. DENNEY, 
Plaint ff. 


VS. ‘ Order of Reference. 


HoLLon PARKER AND JoHN F. Bover, 


Defendants. 


This cause coming up on this 27th day of November, 1878, 
plaintiff, by his said attorneys, moves that the same be referred 
to a referee to take an account and all the evidence between 
plaintiff and defendants, touching all and singular the matters in 
controversy between them in this suit and report the same to 
this Court, together with his findings of fact upon the pleadings 
and said evidence, and defendants having nothing to say why 
such reference should not be made, it is ordered by the Court 
that the cause be, amd the same is hereby referred to B. L. 
Sharpstein, Esquire, he, the said B. L. Sharpstein, having been 
agreed upon, selected and chosen by said parties, plaintiff and 
defendants, in open Court to take the evidence and a full ac- 
counting of said cause and find the facts thereon, and that 
he report the same to this Court on or before the first day of the 
next regular term, the parties reserving any and all rights of ex- 
ception and appeal from said report. And it is further ordered 
upon the consent of the parties by their respective attorneys duly 
had and given in open Court, that said referee sit in this cause 
and take said acconnt and the evidence, and make said findings 
of fact and report the same in vacation, and that for that pur- 
pose he sit, and commence said matters on the first Monday in 
January, 1879, at the city of Walla Walla, and that he there- 
after sit and hear the same upon his own adjournments until the 
whole shall be completed. 

(Signed) S. C. Wincarp, Judge.’’ 
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Subsequently the said referee after taking a vast amount of tes- 
timony, nearly 2,000 pages, submitted his report and findings to 
the Court. To this report exceptions were filed by both parties, 
plaintiff Denney and this petitioner, which report and exceptions 
thereto were argued by counsel and the same taken under advise- 
ment by the Court, which on March 15th, 1882, filed in said 
cause his findings of facts and conclusions of law, to which find- 
ings and conclusions of said Court this petitioner filed exceptions, 
which exceptions being argued and considered, the said cause 
was again taken under advisement by the Court, and on March 
31st, 1882, said Court rendered a decision therein, of which the 
following is a full and true copy: 


DECREE OF COURT. 


‘‘In the District Court of the First Judicial District of Washing- 
ton Territory, in and for Walla Walla County. 


eee te ee mene armen ee 


Timotuy P. DENNEYy, 


Plaintff, 


VS 
Hotton PARKER AND JOHN F. Boyer, 


Defendants. 


A ene 


And now on this 31st day of March, A. D. 1882, came J. K. 
Kennedy, Wyatt A. George and J. B. Allen, of counsel for said 
plaintiff, and move the Court and the Judge thereof for judg- 
ment and decree herein upon the findings and conclusions filed 
herein by the Judge of the Court on the 15th day of March, A. D. 
1882, and upon the papers, records and proofs in the cause and 
it fully appearing to the Court and the Judge thereof, by stipu- 
lation of parties duly made that judgment and decree may be 
had and entered in this cause in vacation as fully in all respects 
and to the like effect as in regular term time, and the Court hav. 
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ing heard the argument of the respective parties upon the excep- 
tions of said defendant, Parker, to the report and supplemental 
report of the referee on file herein; and being fully advised in 
the premises, over-rules each and all of said exceptions and the 
report and supplemental reports of said referee having been in 
all things confirmed except as modified and altered by the said 
findings and conclusions of the Judge of the Court, filed herein 
March 15th, 1882. 


After full argument touching, all matters involved, now by rea- 
son of the law and the premises, it is hereby adjudged and de- 
creed that said plaintiff, Timothy P. Denney, do have and re- 
cover of and from said defendant, Hollon Parker, the sum of 
one thousand and seventy-four and “46-100 (1074.46) dollars 
and the costs of this action taxed at * * * * dollars and 
that execution issue for the same. 


And it is further adjudged and decreed, that the said plaintiff 
Timothy P. Denney, is in equity, the owner of and entitled to 
the immediate possession of the following described real estate de- 
scribed in the said reports and findings, to-wit: 


The south half of lots 6 and 7 in block Lin Walla Walla city 
and county, Washington Territory, bounded and described as 
follows: Commencing at the south-west corner of said block 
and fronting easterly on the north side of Poplar street, a dis- 
tance of one hundred and twenty feet, thence at right-angles 
northerly sixty feet, thence at mnght-angles westerly one hun- 
dred and twenty feet, thence at right-angles southerly along the 
east side First street to the place of beginning, known as the 
Emerick lots; also, all that lot situated in Walla Walla city and 
county, Washington Territory, bounded and described as follows: 


Beginning at a point one hundred and twenty feet north 60° 
east of the intersection of south line of Park street, with the 
east line of Katherine street, thence south 30°, cast one hun- 
dred and twenty fect, thence at right-angles one hundred and twen- 


ee 
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ty feet; thence at right-angles eighty-eight and eight-twelfth feet 
to the place of beginning. The same being in what is known as 
Roberts’ claim, lot 7 in block 27, Roberts’ addition to the city of 
Walla Walla, known as the ‘‘Little Lot.’’ 

And also all of that certain real estate hereinafter described 
and called the ‘‘Springer Property.’’ That said defendant has 
at all times, in the said reports mentioned, held the legal title 
thereof, but in trust for said plaintiff. And it 1s further ordered, 
adjudged and decreed that the same defendant, Hollon Parker, : 
do and is hereby required to execute good and sufficient deeds 
and conveyances and within twenty days from the date of 
this decree, deliver the same to said plaintiff conveying thereby 
unto said plaintiff, his heirs, executors, administrators and as- 
signs forever, all right, title, claim and interest whatsoever of 
him, the said Hollon Parker, of, in, and to the said described 
real estate called the ‘‘Emerick Lots,’’ and said described real 
estate called the ‘‘Little Lots,’* together with all the tenements, 
hereditaments and appurtenances, to each of said premises be- 
longing or in anywise apportaining, free and clear of all incum- 
brances, done or suffered by said Parker or by any person claim- 
ing by, from, or under him, and also conveying by like deed and 
conveyance in like time, all right, title and interest of every na- 
ture, of said defendant, Hollon Parker, of, in, and to that certain 
real estate called the ‘‘Springer Property,’’ acquired by him, the 
said Parker, under and by virtue of acertain deed of conveyance 
bearing date the 18th dav of April, A. D. 1874, in which R. J. 
Springer and Susan M. Springer, his wife, are grantors, and J. 
K. Straight and said Hollon Parker are grantees and recorded in 
Book L of Deed Records of said county at page 429 and 430and 
described as follows, to wit: 
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Commencing at a point, on the section line between section 
nineteen (19) and thirty (30) in township seven (7) north of 
range thirty-six (36) east of the Willamette meridian, one 
chain and fifty-nine links (1 59-100 chains) west from the 
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north-east corner of lot four (4) in said section thirty (30), 
thence running west on said line seven (7) chains and ninety- 
eight links (7 98-100) to a stake; thence north six chains and 
nine links (6 g—100) to a stake; then north eighty-six degrees 
and forty-five minutes (86° 45‘), east six chains and eighty-nine 
links (6 89-100) to a stake, and thence south eighty degrees and 
thirty minutes (80° 30'), east six chains and fifty-eight links 
(6 58-100) to the point of commencement, containing four and 
682-1000 acres, more or less, and being a part of the south-west 
quarter of the south-east quarter of said section nineteen (19). 


And if within the time hereby prescribed for the execution 
and delivery of said deeds and conveyances, said defendant Park- 
er has not executed and delivered each and all of said deeds and 
conveyances as herein required of him, then that he be and appear 
before the Judge of this Court at his chambers in Walla Walla, 
Washington Territory, on the 27th day of April, 1882, at the 
hour of 10 o'clock a. m. of said day, or as soon thereafter as 
counsel can be heard, then and there to show why he has not 
done so, and if for any cause to the Court, or the Judge thereof, 
deemed sufficient within the time herein allowed, or such further 
time as may by the Court or Judge thereof be allowed, the said 
Parker fails to make, execute and deliver all or any of the said 
deeds and conveyances herein required of him, it is ordered, con- 
sidered and decreed that J. E. Budd, of said Walla Walla 
county being a suitable person thereof, be and hereby 1s ap- 
pointed a commissioner to convey all and singular the said real 
estate and every part and parcel thereof and every interest there- 
in, as fully as required of him the said defendant Parker, unto the 
said plaintiff Timothy P. Denney, his heirs and assigns forever, 
in the manner by law in such cases required, at the cost of said 
defendant Parker. 


And it is further adjudged and decreed that the said plaintiff is 
the equitable owner and entitled to the immediate possession of 
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Washington Territory: 
execute and dekve 


F. Boyer: 


sioner to™ e, 
of the said John 


Filed March 31; 1882. 


as herein require 


Esq., of W 


bed last parce 


ch legal title is in fact 4 


alla Walla county: 


s. C. WINGARD, 
judge. 
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To the entry of which decree this petitioner at the time duly 
excepted, which exception was duly allowed by the Court. 

That subsequently, on April 20th, 1882, that being the time 
fixed by the Court for such purpose, and agreed to by the par- 
ties thereto, this petitioner, through his counsel of record, filed 
a motion in said cause to set aside said decree and findings of 
the Court and referee and for a new trial, setting out various 
reasons therefor, which motion was, after argument by respective 
counsel, over-ruled by said District Court and said judgment 
and decree permitted to stand; and to which ruling of the 
Court this petitioner, as defendant therein by his counsel, at the 
time duly excepted, and the exception was allowed by the 
Court. aie 

Petitioner further avers that Sections 454, 455, 456 and 467 of 
the Code of Washington Territory, (1881,) in force now and 
which have been ever since, prior to the rendition of the decree 
aforesaid, provide as follows: 

‘* Section 454. A part of several co-parties may appeal or 
prosecute a writ of error; but in such case they must serve 
notice thereof upon all the other co-parties and file the proof 
thereof with the clerk of the Supreme Court. 

‘Sec. 455. If the other co-parties refuse to join, they cannot, 
nor can any Of them, take an appeal or writ of error after- 
wards ; nor shall they derive any benefit from the appeal, or 
suit in error unless from the necessity of the case. 

‘‘Sec. 456. Unless they appear and decline to join, they shall 
be deemed to have joined and shall be liable for their due pro- 
portion of costs. 

«Section 457. An appeal or writ of error from part of an 
order or from one of the judgments of a final adjudication, or 


from part of a judgment, shall not disturb or delay the rights of 


any party to any judgment or part of any judgment, or order not 
appealed from, but the same shall proceed as if no such appeal 
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Petitioner further avers that on the 19th day of June A. D. 
1882, being desirous of taking an appeal from the above desig- 
nated judgment and decree to the Supreme Court of said Terri- 
tory, he prepared and caused to be signed by A. E. Isham, his 
attorney of record, in said cause in said Court, and caused the 
same to be duly served on his said co-defendant, John F. Boyer, 
a notice dated June roth, 1882, and addressed to him the said 
John F. Boyer, and of which notice the following is a true and 
full copy : 


‘‘In the District Court of the First Judicial District of Wash- 
ington Territory in and for Walla Walla county. 


TimoTtTHy P. DENNEY, 


Plaint ff. 


> 


VS. 
HOLLON PARKER AND JOHN F. Boyer, 


Defendants. 


oo en eet me es one 


To John F. Boyer, one of the defendants in the above enti- 
tled cause ; you will please take notice that your co-defendant, 


Hollon Parker, in the above entitled action will, on this the 


roth day of June, 1882, file a notice of appeal and stay-bond 
and appeal said cause to the Supreme Court of Washington Ter- 
ritory, holding terms at Olympia, July term, 1883, and you are 
hereby requested to join in said appeal. 
(Signed ) A. E. Isham, 
Attorney for Hollon Parker, Defendant.’’ 
Dated this toth day of June, 1882. 


That afterwards, on said 19th day of June, 1882, said John F. 
Boyer, this petitioner's co-defendant in said suit, endorsed in 
writing on the original of the above notice so served upon him, 


} 
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and signed his name to the same, his acceptance of service there- 
of, and in which writing he declined to join in an appeal in said 
cause to the Supreme Court. ‘That the following ts a full and 


correct copy of said acceptance of service of said notice and 


declination to join in such appeal by said co-defendant John F. 
Boyer : 
ACCEPTANCE OF SERVICE AND WAIVER. 


‘*T hereby accept service of the above notice, this 19th day of 
June, 1882, and decline to join in an appeal in said cause where- 
in T. P. Denney is plaintiff and Hollon Parker and John F. 
Boyer are defendants. 

JouN,F. Boytr, Defendant.’’ 


That this petitioner caused said original notice, so served on 


the co-defendant, Boyer, together with his said acceptance of 


service and declination to join tn the said appeal indorsed there- 
on, as hereinbefore stated, to be duly filed in said cause on July 
oth, 1883, in the Supreme Court of Washington Territory, and 
with the clerk thereof, which filing in said Supreme Court was 
done on or before the first day of the next term of said Supreme 
Court, commencing after filing of the said notice of appeal in 
the District Court, and with the transcript of appeal filed therein, 
but at shat time petitioner made no other or further proof, 
except as above, of the service of such notice of appeal on his 


co-defendant, Boyer. 


That Sections 458, 459 and 460 of the Code of Washington 
Territory, relating to the manner of taking and perfecting an 
appeal to the Supreme Court of said Terntory, and which were 
in force at the time such appeal was taken, are as follows: 


‘‘Section 458. An appeal or writ of error is taken by filing 
with the Clerk of the Court in which the judgment or order ap- 
pealed from is entered a notice, stating the appeal from the same, 
or some specific part thereof, and serving a copy of said notice 
on the adverse party or his attorney. Every notice of appeal or 
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writ of error must be signed by the party taking the same, or his 

attorney of record, and must contain the title of the District 

Court in which the proceedings sought to be reviewed were had; 

the title of the cause as in the District Court; a particular | 
description of the judgment, decree, or order sought to be 
reviewed ; and in case of appeal, a particular description of every 
decision, ruling, order or decree by which the appellant claims 
to have been aggrieved, and which he relies upon as ground for 
a reversal or modification of the judgment, order, or decree ; and 
in case of a writ of error, a particular description of the errors 


assigned. 


‘‘Sec. 459. An appeal shall not be perfected until the notice 
thereof has been served upon the adverse party, or his attorney 
of record. Upon payment of his fees the clerk shall forthwith 
transmit by mail, express, or messenger, not a party, nor the at- 
torney of a party, a transcript of the record in the cause, or so 
much thereof as the appellant or plaintiff in error, in writing, 
in the notice has directed, to which shall be appended copies of 
the notice of appeal ; and the superseders bond if any. 


**Sec. 460. The notice of appeal or suit in error, must be 
served at least thirty days, and the cause filed and docketed at 
least fifteen days before the first day of the next term of the Su- 
preme Court ; or the same shall not then be tried unless by con- 
sent of parties, if the appeal or writ of error is taken less than 
thirty days before the term, it must be so filed and docketed, be- 
fore the next succeeding term.”’ 


That on said 19th day of June, 1882, and subsequently to the 
service of said notice of appeal on co-defendant Boyer aforesaid, 
this petitioner duly filed in the said cause, and in said District 
Court, and with the clerk thereof, his notice of appeal therein, 
duly signed by A. E. Isham, petitioner’s attorney of record in 
said cause, stating the appeal from, and appealing from the said 
decree and from all the decisions connected therewith, and er- 
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rors committed therein in all of the proceedings of said District 
Court in said cause, to the Supreme Court of Washington Ter- 
ritory ; that such notice of appeal contained the title of the said 
District Court in which said decree was rendered, and the title 
of the cause in said case, as in the District Court; a particular 
description of the decree and proceedings in said cause sought 
to be reviewed, including a particular description of every de- 
cision, ruling, order, and decree in said cause to which excep- 
tion was taken as hereinbefore stated, and by which petitioner 
claimed to have been aggrieved and on which he relied as ground 
for a reversal of such decree. And on the 24th day of June, 
1882, petitioner, as defendant in said suit, caused said notice of 
appeal to be duly served on John B. Allen, one of the attorneys 
of record in said cause of the plaintiff therein, Timothy P. 
Denney, by the delivery to him, personally, of a certified copy 
thereof in Walla Walla county, Washington Territory. 

And also on the same day caused the said notice of appeal to 
be served on A. Reeves Ayres, clerk of said District Court, in 
which said decree appealed from was rendered by the delivery 
to him personally, at his office, in the county of Walla Walla 
and territory of Washington of a certified copy of such original. 
The service in each case was made by James B. Thompson, then 
sheriff of Walla Walla county, Washington Territory, and he as 
such sheriff made due and lawful return thereof to said District 
Court on the original notice of appeal which was duly filed with 
said original notice in said cause in said District Court. 


That said notice of appeal, in pursuance of Section 459 of said 
Code, contained a direction to the clerk of said District Court 
as follows : 

‘‘And you, the clerk of said Court, will please transmit to the 
Supreme Court all the papers filed in this cause (except sub- 
poenas) as by law provided in Sections 459 and 464, Code of 
1881, together with your certificate, as provided under rule 
number II, of the Supreme Court."’ 
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Petitioner further avers that subsequently to the filing of said 
notice of appeal and on the same day petitioner also filed in said 
cause in said District Court, to-wit, on the roth day of June, 
1882, a supersedeas bond on appeal as by law required, which 
bond was duly approved and accepted, and petitioner as de- 
fendant therein did in all respects perform every act and thing 
required of him by the statutes of Washington Territory, to per- 
fect his appeal therein, and did perfect such appeal. 

That in pursuance of the requirements of the Code of Wash- 
ington, and of the directions of this petitioner as appellant as 
hereinbefore stated, and in accordance with the rule of said Su- 
preme Court as hereinafter set out, the clerk of said District 
Court transmitted to the clerk of the Supreme Court, with his 
certificates under his hand and the seal of said Court attached 
thereto, as by law required, a complete transcript of the record 
in said cause and in which and to which was appended copies of 
the said notice of appeal and supersedeas bond as by law di- 
rected, together with all the evidence introduced by the parties 
on the trial in the Court below sx s/s original form, as required by 
Sections 451, 45) and 464 of said Code, including also the origi- 
nal certificate of the said referee in said cause, certifying to the 
District Court the evidence taken in said cause in said Court, 
and to which transcript was attached by A. Reeves Ayres, clerk 
of the said District Court, his two separate certificates each under 
his hand and the seal of said Ccurt ; and copies of each of which 
said certificates are here given and for the purpose of distinction 
and designation are marked certificates ‘‘A’’ and ‘‘B’’ and as 
such shall be designated, called and known: hereinafter in this 
petition ; and from which certificates it was made to appear that 
such transcript contained af the evidence introduced by the 
parties on the trial of said cause in the Court below, as required 
by Section 451 of said Code. 
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CERTIFICATE ‘‘A.”” 


TERRITORY OF WASHINGTON, 
3 SS 


First JupiciaL District. 


‘*T, A. Reeves Ayres, Clerk of the District Court of Washing- 
ton Territory and for the First Judicial District thereof, holding 
terms at Walla Walla City, Walla Walla County, Washington 
Territory, do hereby certify that the foregoing is a full, true and 
correct transcript of so much of the record in the above entitled 
cause as I am by statute on appeal and direction of attorneys in 
said cause required to transmit to the Supreme Court. 


In testimony whereof I have hereunto set my hand and the 
seal of said District Court, this 15th day of June, 1883. 


A. REEVES AYRES, Clerk. 
By FRANK W. GOODHUE, Deputy.’’ 


~—, U.S. District Court, First Judicial District, 
| SEAL - Walla Walla, Washington Territory. 
—_—— 


CERTIFICATE ‘‘B.”’ 


Territory oF WASHINGTON, 
SS 


First JupiciaL District. 


‘I, A. Reeves Ayres, Clerk of the District Court of Washing- 
-ton Territory, and for the First Judicial District thereof, holding 
terms at Walla Walla, Walla Walla County, in said Territory, 
do hereby certify that the five packages of testimony herewith 
transmitted to the Supreme Court and numbered by pages, from 
1 to 1,572, is all the testimony in the case of Timothy P. Denney 
vs. Hollon Parker and John F. Boyer as taken before B. L. 
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Sharpstein, Esquire, referee in said case, and by him deposited 
with the Clerk of said Court. And I further certify that the 
letters, papers and exhibits herewith transmitted and numbered 
in red ink figures, from 1 to 130 respectively, are all the papers, 
letters and evidence introduced in said cause before said referee 
and by him deposited with the Clerk of said Court. 


In testimony whereof I have hereunto set my hand and affixed 
the seal of said District Court this 15th day of June, 1833. 
A. REEVES AYRES, Clerk. 
By FRANK W. GOODHUE, Deputy.’’ 
— U.S. District Court, First Judicial District, 
, SEAL f Walla Walla, Washington Territory. 


— ae 


That the said certificate of B. L. Sharpstein, referee in said 
cause in said District Court, the original of which was certified 
up to the Supreme Court as a part of the transcript by the Clerk 
of said District Court, was and is, in words and figures as fol- 


lows: 


CERTIFICATE OF REFEREE. 


‘‘I, B. L, Sharpstein, referee in the case of Timothy P. Den- 
ney vs. H. Parker and J. F. Boyer, do hereby certify that the 
foregoing evidence, consisting of five packages or bundles, num- 
bered one (1), two (2), three (3), four (4), and five (5), is the 
evidence wntten down before me and taken in said action, and 
that the same with the documentary evidence returned herewith 
by me into Court constitute the evidence submitted to and taken 
by me in said action. 


Dated March roth, 1882. 
B. L. SHARPSTEIN, Referee.’’ 
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Petitioner further, for convenience to the Court, avers that 
Sections 451, 464, 465 and 466 of the Code of Washington pro- 
vide as follows : 


‘‘Section 451. When a cause is tried by the Court it shall not 
be necessary in order to secure a review of the same in the Su- 
preme Court, that there should have been any finding of facts 
or conclusions of law stated in the record; but the Supreme 
Court shall hear and determine the same whenever it shall ap- 
pear from a certificate of the judge, agreement of parties or their 
attorneys, or in case the evidence consists wholly of written testi- 
mony from the certificate of the Clerk that the transcript con- 
tains all the evidence introduced by the parties on the trial in 
the Court below. ee 


‘Sec. 464. In an action by ordinary proceedings, and in an 
action by equitable proceedings, tried in whole or in part on oral 
testimony, all proper entries made by the Clerk, and all papers 
pertaining to the cause and filed therein, except subpoenas, de- 
positions and other papers which are used as mere evidence, are 
fo be deemed part of the record. But in an action by equitable 
proceedings, tried upon written testimony, the depositions and 
all papers which were used as evidence are to be certified up to 
the Supreme Court, and shall be so certified not by transcript, but 
in the original form. But a transcript of a motion, affidavit, or 
other paper, when it relates to a collateral matter, shall not be 
certified unless by direction of the appellant. If so certified 
when not material to the determination of the appeal or writ of 
error the Court may direct the person blamable therefor to pay 
the cost thereof. | 


‘“‘Sec. 465. The appellant or plaintiff in error shall file a perfect 
transcript ; and to that end the Clerk of the Court below must, 
at any time on his suggestion of the diminution of the record, 
and on the payment of fees, certify up any omitted part of the 
record according to the truth, as the same appears of record in 
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his office, and such appellant shall not be entitled to any con- 
tinuance in order to correct the record, unless it shall clearly 
appear to the Court that he ts not in fault; subject to which re- 
quirement either party may, on motion. before trial day obtain 
an order on the Clerk below commanding him to transmit at 
once to the Supreme Court a true copy of such imperfect or 
omitted part of the record as shall be mm general terms described 
in the afiidavit or order. Sach motion must be supported by 
afidavit uniess the diminution be apparent or admitted by the 
adverse party, and must not be granted unless the Court is.satis- 
fied that it ss not made for delay. 3 


**Sec. 466. An appeal or writ of error shall not be dismissed for 
any informality or defect in the notice or the service thereof, if 
from the transcript 1t can be reasonably understood that the ad- 
verse party has had sufficient notice of the pendency of the suit 
In error or appeal, and the notice recites the errors alleged, or 
the order or judgment complamed of with such certainty that his 
substantial nght would not be prejudiced by the hearing of the 
cause; and the Supreme Court shail upon reasonable terms 
allow all amendments in matters of form, curative of such defect? 
to the end that substantial justice be secured to the parties.’’ 


that Rule [i of the Supreme Court of Washington Territory 
is a5 follows, and was an existing rule of said Supreme Court 
when sad appeal was taken : 


RULE Ii. 


CLERK S CERTIFICATE. 


** Transempes mast. be certified by the Clerk of the District 
Court in substantially the following form : 
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TERRITORY OF WASHINGTON, 
ss. 


Le he JupictaL District. 


Rik Sk eer ace » Clerk of (atle of the Court) do hereby 
certify that the foregoing is a full, true and correct transcript of 
so much of the record in the above entitled cause as I am by 
statute required on appeal (or writ of error) to transmit to the 
Supreme Court. 


In testimony whereof I have hereunto set my hand and the 


seal of said District Court, this. ... . dayof. . .18.. 
I a oe a ere , Clerk. 

| seat } 
——_~ eae eee be bee eee Deputy.’’ 


Petitioner further avers that said cause was tried exc/ustvedy in 
the District Court on written testimony, and the depositions and 
all papers which were used as evidence, including all the evidence 
introduced by the parties in the Court below (District Court), 
were duly certified up to said Supreme Court as part of the tran- 
script on said appeal. 

Petitioner further avers that the said transcript of said cause 
so certified up to the Supreme Court, was duly filed in said Su- 
preme Court and with the Clerk thereof, on the 2and day of 
June A. D. 1883, and said cause was docketed in said Supreme 
Court at the July term thereof, 1883, and numbered in said 
Court as of that term No. 348. 

That at the term of the Supreme Court of Washington Terri- 
tory, to which said appeal was taken, to-wit, the July term there- 
of, 1883, in which it was docketed as aforesaid, the appellee, 
Timothy P. Denney, through his attorneys of record in said 
cause, on July roth, 1883, filed therein a motion to dismiss said 
appeal, of which motion the following ts a full and correct copy : 
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24 
‘‘In the Supreme Court of Washington Ternitorv, holding 
terms at Olympia. 


JULY TERM, 1883. 


HoLLON PARKER, 


A ppetlant, 


vs 
TimotHy P. DENNEY, 


Appellee. 

‘Comes now the above named appellee, Timothy P. Denney, 
and appearing solely and exciusively for the purpose of this mo- 
tion, moves the Court to dismiss the appeai herein, for the fol- 
lowing reasons: 


‘‘tst. Because the purported notce of appeal herein does not 
contaan the otle of the Court as in the District Court. 


‘‘2d. Because said purported notice of appeal does not con- 
tain a particular desenpnon of the judgement, order or decree 
sought to be reviewed, or anv of them. 


‘3rd. Because said purported nouce of appeai does not con- 
tain a particuiar deseription of every er any decision, ruling, or- 
der or decree, by which said appellant claims to have been ag- 
gneved or which he reiies upon as ground for a reversal or modi- 
ficanon of any judgment, order or decree in the Distnet Court. 


‘ath. Because said purported notice of appeal does not con- 
tain a particuiar desemption of the errors assigned or any of 
them. 

TOHN B. ALLEN, 

Attorney tor said. appeiiee, Timothy P. Denney, for the pur- 
pose of sud. motion. : 
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Which motion on July 11th, 1883, said Supreme Court after 
argument overruled, but held that the said notice of appeal was 
faulty in being too prolix, and suggested an amendment thereto 
as provided in Section 466, Supra of said Code of Washington, 
and in deciding said motion, said Supreme Court filed an opinion 
in said cause, of which the following is a full and correct copy : 


HoOLton PARKER, et al., 
Appellants, 
_ VS 
TimotTHy P. DENNEY, 


Appellee. 


ne ee 


OPINION. 


‘‘We are agreed that the formal defects of this motion of ap- 
peal in regard to the title of the Court and the title of the cause, 
and the particular description of the judgment appealed from, 
are not such as would warrant a dismissal of the appeal. It is 
not every non-compliance with the provisions of § 458 that will 
fall outside the saving provisions of § 464. 

‘‘What the Court is, from which the appeal is taken, and what 
the cause and judgment are, which are brought here, sufficiently 
appear from the notice. In these — there is a substan- 
tial compliance with the statute. 

‘‘But this notice has faults not so easily ovtidooked. Two 
sorts of notices are prescribed by § 458. 

‘<One is for cases in error, the other for cases upon appeal. 

‘‘These two, though intended to be similar in structure, do 
not necessarily assume the same form. 

‘‘The one must contain a particular description of the errors 
assigned, the other a particular description of cach ruling or or- 
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der whereby the appellant claims to have been aggrieved; or in 
other words, one must have in it a specific assignment of errors, 
the other a specific hst of injurious rulings, orders or decisions. 

‘‘A like purpose is intended to be accomplished both by the 
list and by the assignment. It is to narrow, the range of contro- 
Versy to its #tintmum, to define it, and to apprise the adverse par- 
tv, and the appellate Court of its extent. But the nature of the 
device for affecting this purpose ts different from the one from 
what it is in the other. Under the old common law practice, an 
assignment of errors, was a pleading, the allegations whereof 
were to be proved by the production of the record from the low- 
er Court, and its nature is still the same when incorporated in 
the notice required by our statutory practice. But the list of ob- 
noxious rulings required to be in the notice under our statute in 
an appeal case, 1s not in the nature of a pleading, but of an elec- 
tion. Notwithstanding this distinction, however, there is no 
reason why the same rules for brevity and simplicity of statement 
should not apply as well to the list, as to the assignment. They 
have been assimilated by the legislature or, purpose to simplify 
and unify the procedure for getting common law and chancery 
cases into this court for review. 

‘*[t 1s possible to choose a form of words which will serve equal- 
iv well for the one as for the other. All the statute requires on 
appeal ts a particular description of every ruling, order, decree 
or decision whereot appellant has been aggrieved. What more is 
if necessary for him to sav then, than that he has been aggrieved 
by the orders, rulings, and dectsions following, and there enum- 
erate them severally, by descriptions, sufficient to identify each? 

‘But m the notice before us the particular description of or- 
ders objected to ts a bewildering mass of involved statements, 
repetitions and surplussage. Sixteen or eighteen pages are filled 
with a stretching and stuffing of what might be amply stated in a 
couple of pages. All that was done by the referee was covered 
by the Judge in passing upon the referee's report. A designa- 
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tion of that single order, as one by which appellant has been ag- 
grieved, would have been enough to bring before this Court the 
entire doings of the referee. 

‘‘We feel compelled to strike from this notice therefore all in 
it relating to interlocutory matter. This will not necessitate a 
dismissal of the appeal, although it may render an amendment of 
the notice desirable. 

**We wish to say further in regard to this notice that it is al- 
together too prolix from beginning to end. 

‘“‘Among other peculiarities we remark it embodies matter 
showing that a bill of exceptions was made in the lower court, 
and includes much that constitutes that bill. 

‘*A bill of exceptions has no place nor function in a chancery 
cause. Besides encumbering the records, it greatly enhances cost. 

‘‘Motion denied and it is ordered that all matter in the trans- 
cript from the 3rd line of page 286 to the 16th line on page 307, 
inclusive, be stricken out. 

‘‘Dated 11th July, 1883. 

ROGER S. GREENE, 
Chief Justice. 

‘‘We concur. 

: S. C. WINGARD, 
Associate Justice, 

JOHN P. HOYT, 
Associate Justice."’ 


That in pursuance of the suggestions contained in the opin- 
ion above quoted, this petitioner, as appellant, by his attorney of 
record, A. E. Isham, on July 13th, 1883, filed a motion in said 
cause in said Supreme Court for leave to file an amenced no- 
tice of appeal in said cause, which motion was duly served on the 
counsel of appellee and was conditionally allowed by the Court, 
and leave was granted to file such amended notice, upon pav- 
ment by this petitioner into the Court as a condition precedent 
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thereto of the sum of one hundred dollars (g100) in cash; and 
in pursuance thereof this petitioner, through his attorneys of rec- 
ord, A. E. Isham and W. G. Langford, paid into Court in said 
cause, and to the Clerk thereof, the said sum of one hundred 
dollars ($100) in cash, on said 13th day of July, 1883, and on 
said date filed an amended notice of appeal in said cause con- 
forming to the rulings and suggestions of said Court contained 
in its opinion above quoted, which amended notice of appeal 
was in words and figures as follows: 


AMENDED NOTICE OF APPEAL. 


‘‘In the District Court of the First Judicial District of Wash- 
ington Territory, in and for Walla Walla county : 


TimoTHy P. DENNEY, 
Plaintiff, Amended notice of ap- 
' peal by leave of the Su- 


VS. 
| preme Court, Sa 
HoLLoN PARKER AND JOHN F. Bover, 
July term, 1883. 


Defendants, 


‘‘To Timothy P. Denney above named plaintiff, and James K. 
Kennedy, W. A. George, John B. Allen and T. J. Andrews, 
attorneys for plaintiff, and A. Reeves Ayres, Clerk of said Court: 


‘*Please take notice that the defendant, Hollon Parker, in the 
above entitled action, hereby appeals to the Supreme Court of 
Washington Territory, holding terms at Olympia, at the July 
term A. D. 1883, from the decree and judgment therein made 
and entered in the District Court of the First Judicial District of 
Washington Territory, in and for Walla Walla county, in favor 


_ of plaintiff, Timothy P. Denney, in said action and against the 


defendants, Hollon Parker and John F. Boyer, and from the 
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whole thereof said decree and judgment rendered on the 31st 
day of March, A. D. 1882, against defendants, Hollon Parker 
and John F. Boyer, as follows, to wit: 


(See decree printed herein before, pages 8-12.) 


The said defendant has been aggrieved by the orders, rulings, 
decree and judgment following: 


st. In granting plaintiffs motion on the 31st of March A. D. 
1882, for judgment and decree against the defendants and in favor 
of the plaintiffs, and in rendering the aforesaid judgment and 
decree herein before set out in said motion on the 31st of March 
A. D. 1882. ane 


2nd. In overruling defendant Parker's motion and exceptions 
filed Feb, 24, 1882, to vacate and set aside the reports and sup- 


_ plemental reports of the referee, B. L. Sharpstein; said order 


made,said if judgment and decree rendered and dated March 
3ist, 1882, above set out; said report is dated July 25, 1881, and 
endorsed report of referee, filed July 27th, 1881, A. Reeves Ayres, 
Clerk, and said supplemental report is docketed Feb. 8th, 1882. 
A. Reeves Ayres, clerk. 


3rd. In allowing plaintiff to withdraw his motion made Feb. 
1sth, 1882, to confirm the reports of the referee and then allow- 
ing plaintiff to make and file his motion dated March gth, 1883, 
to confirm the reports of the referee; all but the 4th item thereof 
and in sustaining said motion as per judgment and decree here. 
tofore set out, dated March 31st, 1882. - 


4th. In overruling defendant, Parker's, motion for a new trial 
in said cause, filed April zoth, 1882, and said order made on 
said motion April 25, 1882. 


sth. In making an order on the 31st day of March, 1882, re- 
quiring defendant, Hollon Parker, to execute a deed to the 
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property described in the decree and known as the ‘‘Emerick 
Lot,’’ ‘‘Little Lot,’’ and the ‘‘R. J. Stringer Lot’’ or be in con- 
tempt of Court. 


6th. In overruling defendant, Parker’s, general demurrer, filed 
on the 23d day of June, 1877, said ruling made on December 
20, 1877. 


sth. In allowing plaintiff's motion, to file an amended com- 
plaint on May 15th, 1878, and in allowing any amended com- 
plaint to be filed in said cause at said time, which said com- 
plaint is the one upon which the cause was tried and 1s the only 
amended complaint. 


8th. In overruling defendant’s motion to strike out parts and 
make more definite and certain plaintiffs’ amended complaint, 
said motion filed June 29th, 1878, said ruling made on the 2oth 
of November 1878, and in ruling on said day that the defendant 
Parker be required to pay $100.00 as terms for the privilege of 
filing an answer to the amended complaint of plaintiff. 


gth. By the Court and the referee admitting any evidence of 
the mental or physical condition of plaintiff, T. P. Denney, and 
in ruling upon impeachment questions (rejecting the same) put 
to D. M. Jessee, Leroy Brown, C. H. Mack, H. Parker, A. E. 
Isham, L. B. Parker, Henry Martin, E. J. Martin and T. P. 
Denney, said questions asked for the purpose of impeaching the 
plaintiff, and in rejecting the evidence in regard to the Cantrell 
property, going to show who was entitled to the rents, issues and 
profits thereof, the plaintiff or defendant, Parker, and in_refus- 
ing to admit the letter in evidence, written by T. P. Denney to 
H. Parker, dated July 28, 1874. 


roth. In overruling defendant Parker’s motion to retax costs 
filed April 20, 1882, said motion 1s to disallow plaintiffs costs for 
all evidence taken before the referee which was objected to by 
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defendant and the objection sustained when said evidence was 
frivolous and inadmissible. 


11th. In ordering defendant Parker to execute a deed of the 
real property described in the decree, or be and remain in con- 
tempt of Court until said deed was executed, said order made on 
the 31st day of March, 1882. 


And you, the clerk of said Court, will please transmit to the 
Supreme Court all the papers filed in this case (except subpoenas) 
as by law provided in Sections 459 and 464 Code of 1881, to- 
gether with your certificate as provided in Rule No. 3 of the Su- 
preme Court. 

A. E. ISHAM & W. G. LANGFORD, 


Attorneys for H. Parker. 


Petitioner avers that Rule 3 of the of/ rules of said Supreme 
Court and Rule II of new and existing rules are precisely alike. 


That subsequently, as will be hereinafter specifically stated, the 
appellee, Timothy P. Denney, by his counsel, appeared general 
in said cause in said Snpreme Court, and filed a motion therein 
to strike from the files a demurrer to the amended complaint, and 
to affirm the judgment and decree in the Court below, which 
motion was sustained by striking out such demurrer, and over. 
ruled as to the prayer for afirmance of judgment and decree ; and 
after the filing of divers other motions therein, the said cause 
came on for trial on its merits in said Supreme Court in the July 
term thereof, 1883; this petitioner, as appellant therein appear- 
ing by A. E. Isham as his attorney, and the appellee. Timothy 
P, Denney, appearing by his attorneys, John B. Allen and 
James K. Kennedy. 


That said trial commenced on the 23rd day of July, 1883, and 
was continued from day to day in a hearing on the merits upon 
the transcript of the record of said District Court, until the 27th 
day of said month of July, when the argument therein was con. 
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cluded, and the cause was taken under advisement by the said 


Supreme Court, and was not decided when said term of said Su- 
preme Court expired. 

That subsequently and before a decision was handed down in 
said cause by said Supreme Court, a new and additional Judicial 
District was created by Congress in Washington Territory, and 
a new and additional Judge of said Supreme Court was appoint- 
ed and confirmed, thus increasing the number of Judges of said 
Supreme Court from three to four, and thus destroying a quo- 
rum of said Supreme Court necessary to a decision of said cause, 
as Judge Wingard, one of the three Judges that constituted said 
Supreme Court when said cause was tried, had tried the cause in 
the District Court and could not rightfully, and did not sit on 
the hearing of the cause in the Supreme Court; whereupon it 
was ordered by said Supreme Court, at the July term thereof, 
1884—said cause not then Leing reached for want of time—that 
said cause should be set down for re-argument, and it was so set 
down for re-argument, at the July term, 1885, of said Supreme 
Court. And on the first day of said July term, 1885, said cause 
was, by order of said Court, set down for re-argument at the foot 
of the docket of said Supreme Court of cases from the First and 
Fourth Judicial Districts. 

Petitioner further avers that on July 22nd, 1885, in the fore- 
noon of said day, and while said Supreme Court was in session, 
and before said cause had been reached for trial, and before any 
motion had been made in said cause at said term, on the part of 
the appellee, Timothy P. Denney, this petitioner as appellant 
therein, through his counsel of record, A. E. Isham, moved the 
said Supreme Court for leave to file in said Court and cause ad- 
ditienal proof of service of notice of appeal on his co-defendant, 
John F. Boyer, as hereinbefore set out; which leave was on said 
22nd day of July, 1885, granted by said Supreme Court and on 
the same date and before said cause was reached for trial, peti- 
tioner, as appellant therein, duly filed the affidavit of A. E. 
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Isham, his attorney of record therein, showing conclusively the 
service of such notice on said co-defendant, John F. Boyer, on 
June roth, 1883, and of which affidavit the following is a full 
and correct copy: 


‘‘In the Supreme Court of Washington Territory : 


JULY TERM, 1885. 


Timotny P. DENNEY, 


Appellee. 
vs 


HOLLON PARKER AND JOHN F. Boyer, 
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ead. taal, 


TERRITORY OF WASHINGTON, 
Ss 
Tuurston County. 


f A. E. Isham, being first duly sworn depose and say I am 
the attorney for Hollon Parker, the above named appellant and 
have been such attorney of record all the time since such action 
was commenced. That on the 19th day of June, 1882, at the 
city of Walla Walla, in Walla Walla county, in Washington 
Territory, between the hours of g a. m. and 3 p. m. of said day 
I served on the defendant above named, John F. Boyer, a writ- 
ten notice, by then and there giving to him a full and true copy 
of the same, notifying him that his co-defendant, Hollon Parker, 
would appeal said cause to the Supreme Court of this Territory. 
The original said notice is dated June 19th, 1882, and filed in 
this Court July gth, 1883, marked Ex. ‘‘A'’ and herewith made 
a part of his affidavit. That said notice was served on said John 
F. Boyer before the notice of appeal was filed or served in said 
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Court on the plaintiff or his attorney of record, and that after 
serving said notice on said John F. Boyer on said day, I filed 
the notice of appeal which appears of record in this cause; that 
the party, John F. Boyer, who accepted service on said original 
notice of appeal filed as aforesaid, and who declined to join 
with his co-defendant, Hollon Parker, is the same person who 
signed his name to the said notice of appeal and who is the co- 


defendant in the above entitled cause. 
A. E. ISHAM. 


Subscribed and sworn to before me this July 22, 1885. 
R. G. O'BRIEN, Clerk.”’ 


Petitioner further avers that on Juy 22d, 1885, in the after- 
noon of said day said cause was reached in said Supreme Court 
in its regular order for trial on its merits and called for trial by 
the Court, and A. E. Isham as counsel for petitioner and appel- 
lant therein was proceeding in opening the cause to said Court 
on its merits, whereupon the appellee therein, Elisabeth Denney, 
executrix of the estate of Timothy P. Denney, by her counsel 
of record, John B. Allen and D. J. Crowley, the former of 
whom, Mr. Allen, had argued said cause on its merits in said 
Supreme Court at the July term thereof, 1883, as hereinbefore 
stated, asked and obtained leave of the Court to file a second 
motion to dismiss the appeal in said cause ; said Court suspending 
argument in said cause long enough to enable counsel to prepare 
said motion, which, when prepared, was immediately filed in 
said Court and by its leave, and the following is a full and correct 
copy of such motion : 
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‘¢In the Supreme Court of Washington Territory : 


. ELISABETH DENNEY, executrix of the 
estate of T. P. DENNEy, deceased, 
Appellee. 
VS. | 


HoOLLon PARKER and J. F. Boyer, 
Appellants. 


Comes now the appellee albove named and moves the Court to 
dismiss the above appeal for the reason that all the co-parties 
have not joined in said appeal and have not been served with 
any notice of appeal ; 


2d. Because no evidence is here pronerly certified. 


> JOHN B. ALLEN and D. J. CROWLEY, 
Attorneys for Appellee.’’ 


| After a brief argument and on the same day, and immediately 
after the filing and argument thereof, the said Supreme Court 
took the same under advisement, and on the following morning, 
to-wit, on July 23d, 1885, sustained said motion and dismissed 
, said appeal and filed in said cause an opinion of which the fol- 
| lowing is a full and correct copy, and to which ruling this peti- 
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tioner by his counsel then and there excepted, which exception 
was allowed by the Court: 


e 
i 


COPY OF OPINION OF SUPREME COURT DISMISSING 
APPEAL. 


‘* TERRITORY OF WASHINGTON. —SS. 
In the Supreme Conrt of July term, 1885. 


APPEAL FROM FIRST DISTRICT. 


HOLLON PARKER AND JoHN F. Boyer, so 


Appellants, 
VS. 
f 
TimotHy P. DENNEY, \ 
Appellee. ~ a 
a | 
OPINION. 


This is a motion to dismiss the appeal. 


The cause was brought here under the appellatory provisions 
of the Code by the appellant, Hollon Parker. 


Two grounds for dismissal are urged : 


1st. That no notice of appeal, as required by $454 of the 
Code, was ever served on John F. Boyer ; 


PRA We ei 7p RARE. BLE 56S 


2d. That there is nothing in the transcript to certify this 
Court that it has before it the whole of the evidence. | 


Both points we deem well taken. It was necessary and juris- | 
dictronal, for instituting this appeal, to make Boyer a party of 
it (Code $§ 454, 455, 458, 7 Peters, 399.) 
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But he only could be made a party by a voluntary joinder or 
appearance, or in the compulsory mode provided by statute, he 
has not appeared. A notice of intention to appeal was served 
on him, but no notice of the appeal actually prosecuted was ever 
given. He is not in Court. 


As to the other point, this Court following the case of Coleman 
vs. Yesler has several times decided that the whole of the 
evidence should be certified in an appeal case. This Court must 
have the cause in its entirety before it in order to proceed. 


Section 451 of the Code prescribes the form of certificate and 
no certificate but the statutory will avail. 


We cannot get jurisdiction by stipulation, or estoppel, or ' 
waiver. No statutory certificate is here. The motion is granted. 


ROGER S. GREENE, 
Chief Justice. 
We concur. 
JOHN P. HOYT, 
Associate Justice. 
GEORGE TURNER, 
Associate Justice.’’ 


And July 24th, 1885, said Supreme Court entered judgment 
in said cause dismissing said appeal, and for costs against peti- 
tioner as appellant therein, and of which judgment entry the fol- 
lowing is a full and true copy : 
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_HOLLon PARKER AND JOHN F. Bover, 
Appellants. 


VS. 


ELIZABETH DENNEY, i 
Executrix of the last will and testament 
of Timothy P. Denney, deceased, 

: Appellee. 


This cause having been heretofore submitted to the Court, 
upon the transcript of the record of the District Court of the 
First Judicial District of Washington Territory, holding terms at 
Walla Walla, the motion to dismiss, and upon the argument of 
counsel, and the Court having fully considered the same, and 
being fully advised in the premises, and having filed its opinion 
in writing, it is now on this 24th day of July, A. D. 1885, on + 
motion of John B. Allen, Esquire, of counsel for appellee, con- 
sidered adjudged and decreed that the appeal from the judgment | 
of the said District Court be and the same is hereby dismissed 
with costs, and that the said Elizabeth Denney as executrix of | 
the last will and testament of T. P. Denney recover of and from 
the said Hollon Parker, appellant, the costs of this action, taxed 4 
and allowed at * * dollars, and that execution issue therefor ; 
and it is further ordered that this cause be remitted to the said 
District Court, to which ruling of the Court appellant by his 
counsel excepts, and said exception is allowed. 


July 24th, 1885. 
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Petitioner further states that Rule XI of the then existing 
Rules of the said Supreme Court reads as follows : 
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XI. 
‘© TECHNICAL OBJECTIONS TO HEARING ON MERITs.’” 


‘¢ Exceptions or objections to transcript, bond, notices of 
appeal, or writ of error, or the service thereof, or to writs of 
error, or the return thereof and all technical exceptions or ob- 
jections to record tending to prevent the hearing of a cause upon 
merits must be taken and plainly stated in the printed briefs of 
appellees or defendants in error, or the same will not be regarded ; 
and when so taken and specified appellants and plaintiffs in 
error must present and file on or before the second day of the 
term such additional or amended record, certificate, or other 
matter if such there be, as shall be required to remove or answer 
the exception or objection so taken, unless further time be 
granted by the Court for cause shown.”’ 


Petitioner further avers that the appellees’ printed brief on the 
merits had been filed in said cause in said Supreme Court prior 
to the commencement of the July term thereof for the year 1883, 
and no exceptions or objections whatever had been taken or 
stated in such printed brief, or in any printed brief whatever at 
any time filed in said cause, or to the transcript or bond or 
notice of appeal or to the service thereof. That Rule XVII of 
said Supreme Court provides as follows : 


XVII. 
‘SSPECIAL APPEARANCES.’ 


‘“‘Any party to a cause pending in the Supreme Court who 
shall, in person or by attorney, file a brief or any paper or shall 
receipt for papers filed in the cause, usthoul af the same ime 
afirmatively by written notice to the opposite party or the Court, 
make a limited or special appearance in the cause, shall be held 
to have entered a general appearance in the Supremé Court and 
to have waived all objections to the jurisdichonal process." 
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That subsequently to the decision of said Supreme Court on 
July 11th, 1883, at the July term thereof overruling the motion 
of appellee’s attorneys, John B. Allen and J. K. Kennedy, to 
dismiss said appeal as hereinbefore stated, and after appellant 
Parker had filed ns amended notice of appeal as hereinbefore 
averred, said Timothy P. Denney, by his said counsel, Allen and 
Kennedy, appeared generally in said cause in said Supreme Court 
without any reservation, or notice in writing or otherwise to the 
appellant or the Court that said appearance was limited or special, 
and filed a written ‘motion therein, to-wit, on July 13th, 1883, 
to strike demurrer from the files, and to affirm the decree of the 
Supreme Court, and of which motion the following is a full and 
correct copy with the file mark thereon : 


‘MOTION FOR AFFIRMANCE AND DECREE.”’ 


‘‘In the Supreme Court of Washington Territory, holding 
terms at Olympia. July term, 1883. 


HOLLON PARKER AND JOHN F. Boyer, 


Appellants, 
vs. 


TimoTnHy P. DENNEY, 


Appellee. 


‘‘Comes now the above named appellee and moves the Court 
to strike from the files the demurrer of appellant, Hollon Parker, 
filed in this Court and cause, the gth day of July, 1883, because 
the same is a pleading not authorized by law and not entitled to 
be filed in this Court, and also moves the Court to affirm the 
judgment and decree of the lower Court because the notice of 
appeal of said appellant Parker does not contain a particular 
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description of any decision, ruling, order or decree by which 
said appellant Parker claims to have been aggrieved, or which 
he relies upon as ground for a reversal, or modification of the 
decree appealed from. 


JOHN B. ALLEN, 
Attorney for said Appellee.’’ 


That the above motion in so far as it sought to strike the de- 
murrer from the files was granted, but the prayer for an affirm- 
ance of the judgment and decree of the District Court was over- 
ruled. 


Petitioner further avers that Section 483 of the Code of Wash- 
ing Territory provides as follows: 


‘‘Section 483. The petition for re-hearing of the applicant 
shall be the argument therefor, and if the Court thinks that such 


_ argument requires a reply, it shall so indicate to the other party 


and he may make reply within such time as said Court will allow 
and with a view to a re-hearing the Court may extend the sus- 
pension of proceeding yet farther if need be.”’ 


And further that Rule XIV of the rules of the Supreme Court 
of said territory is as follows : 


XIV. 


‘S FILING PETITIONS FOR RE-HEARING.”’ 


‘Every petition for a re-hearing must be filed before the close 
of the term at which the decision is made; and no more than 
one petition for a re-hearing of the same question shall be filed; 
provided that the Court may in its direction allow any petition 
to be amended.’’ 
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That in pursuance of said statute and rule of Court this peti- 
tioner, as appellant in said cause, did on the 31st day of July, 
1885, and before the close of the term at which said decision 
was made dismissing said appeal, file in said cause in said Su- 
preme Court a petition for the re-hearing of the said motion to 
dismiss appeal, and for a re-instatement of said appeal, and 
which petition in all respects conformed to the said statute and 
rule of said Court, and among other things assigned in said pe- 
tition as error in the rulings of said Court, and as grounds upon 
which a re-hearing was demanded, were the following : 


‘‘First. The Court erred in holding that no sufficient notice of 
appeal was served by the appellant, Parker, on his co-defendant, 
John F. Boyer, as required by section 454 of the Code. 


‘‘Second. The Court erred in holding that John F. Boyer, 
co-defendant of appe!lant, Parker, was a necessary party to the 
record on appeal and should have been in Court; and 


‘‘Third. The Court erred in holding that there is nothing in 
the transcript to certify the Court that it had before it the whole 
of the evidence in this case.’” That a copy of such petition for 
re-hearing was duly served by petitioner on J. B. Allen, one of 
appellee’s attorneys of record in said cause at Walla Walla 
city and county, Washington Territory, on August 2, 1885, and 
due proof of such service was filed in said cause in said Supreme 
Court, August 4, 1g85. That subsequently said Supreme Court 
declined to hear argument on said petition for a re-hearing, and 
on the 4th day of August, 1885, overruled the same and de- 
clined to grant a re-hearing, and said Supreme Court subsequent- 
ly, and without further opinion or action therein, adjourned for 
the term, and said appeal remains dismissed as aforesaid, with a 
judgment against your petitioner for costs and disbursements. 


Your petitioner further states that subsequent to the July term, 
1883, of said Supreme Court and between said term and the 


oe PITA BO ETI A EE ORT ORG ON PE NE RTI Ore 


\ 


es is eedtae 
Wane 5 


4 


é 


¢ 


\ 


ame son tel teres wer. 
“heen * 5 


é 


a 


Adal 


— 


~~ 


¢ 


43 


July term, 1884, thereof the appellee in said cause, Timothy P. 


_ Denney, died and his widow, Elizabeth Denney, having been 


duly appointed his executrix, it was ordered by the said Supreme 
Court, at the July term thereof, 1884, that said Elizabeth Den- 
ney as executiix be substituted as said appellee therein, but such 
order was not entered of record until July 24, 1885, when it was 
by the order of said Court entered nune protunc, to take effect 
on and from September 25, 1884. 


Your petitioner further avers that on the 21st day of August, 
1885, he caused to be served on John F. Boyer, as defendant in 
said cause in said District Court, by delivering to him personally a 
copy thereof, in the city of Walla Walla, county of Walla Walla, 
territory of Washington, a notice duly signed by petitioner's attor- 
neys, requesting him, the said Boyer, to join with the petitioner 
herein in this application, and at the same time presenting to 
him for his signature the original petition herein, and of which 
notice the following is a full and correct copy : 


‘‘In the Supreme Court of Washington Territory, 


JuLy TERM, A. D. 188s. 


ee ee RE RR REEL eee en em RR ee Ea te er 


ELIZABETH DENNEY, executrix of the 
estate of T. P. Denney, deceased, 


Plaintiff and Appellee.’ 
vs. 


HoLLon PARKER AND JoHN F. Boyer, \ 


Defendants and Appellants. 


— 


To John F. Boyer, one of the defendants in the above entitled 
cause, you will please take notice that your co-defendant, Hol- 
lon Parker, in the above entitled cause will apply to the Supreme 
Court of the United States at its next term, beginning on the 
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second Monday of October, 1885, for a writ of mandamus on the 
Supreme Court of Washington Territory, to reverse the judgment 
of dismissal rendered in-said-cause-by-themr in said cause on the 
24th day of July A. D. 1885, and to reinstate the appeal in said 
cause and compel said Court to hear the case on its merits and 
for such other or further relief as may be just in the premises, and 
you are herewith requested to join in said application for a writ 
of mandamus, a copy of which is herewith served and the origi- 
nal petition presented for your signature. 


Dated this 21st day of August 1885. 


JOHN H. MITCHELL AND A. E. ISHAM, 
Attorneys for Hollon Parker.’’ 


‘(AFFIDAVIT OF SERVICE. 


Territory of Washington, 
SS 


Walla Walla County. 


I, A. E. Isham, being first duly sworn depose and say I am 
one of the attorneys for the defendant, Hollon Parker, in the 
above entitled cause. : That I served the above notice on John 
F. Boyer, one of the defendants in said cause, on the a1st day 
of August A. D. 1885, at 12 o’clock noon of said day in the city 
and county of Walla Walla, Washington Territory. That the 
said John F. Boyer is the same person who signed his name 
above, accepting service of said notice, and is the identical John 
F. Boyer who is one of the defendants in said cause. 


A. E. ISHAM. 


Subscribed and sworn to before me this 21st day of August 
1885. 
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) JOHN A. TAYLOR, 
j Notary Public.’’ 
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That said John F. Boyer, on said 21st day of August 188s, in- 
dorsed on said notice in writing his acceptance of service thereof 
and his declination to join in this petition and signed the same, 
a copy of which acceptance of service and declination and also 
a copy of affidavit of service of said notice on said Boyer are as 
follows : 


ACCEPTANCE OF SERVICE. 


‘*] hereby accept service of the above notice this 21st day of 
August, 1885, and decline to join in an application for a writ of 
mandamus in said cause, or any proceedings whatever in said 
cause wherein Elizabeth Denney, executor of the estate of T. P. 
Denney, is plaintiff and Hollon Parker and John F. Boyer are 
defendants. 

JOHN F. BOYER, 


Defendant.’’ 


That said original notice and acceptance of service were sub- 
sequently filed by this petitioner in said cause in said Supreme 
Court of Washington Territory. 


Petitioner further avers that said John F. Boyer, as co-defend- 
ant, notwithstanding such notice in said cause, declines to join in 
this petition. And your petitioner further states that he is en- 
tirely without remedy in the premises, unless it is conferred by 
the interposition of this Honorable Court. 


That there is, as this petitioner is advised by his counsel, and 
as he verily believes, substantial error in the proceedings of said 
cause, and in the decree therein in the ‘District Court, and also 
in the decision of said Supreme Court dismissing said appeal, 
whereby the substantial rights of this petitioner, as defendant 
therein, were, and are, materially and adversely affected ; and if 
said decree is permitted to become final as against this petitioner 
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and as appellant and defendant therein, an irreparable injury and 
injustice will be done him. 

That the appeal in said cause by this petitioner as defendant 
therein was not taken for delay but for the purpose of having cor- 
rected what he is advised by his counsel, and verily believes are 
substantial errors in the proceedings in said cause, in said District 
Court, whereby his substantial rights have been affected and to 
the end that justice may be done him; nor is this application 
for either anoyance or delay, but that petitioner’s rights may be 
protected, errors in said cause by said Supreme and District 
Courts corrected, and justice done him in the premises. That 
the amount in controversy in said cause is largely in excess of 
$5,000, exclusive of costs. 

Wherefore petitioner prays that a peremptory writ of man- 
damus may issue herein, directed to the said Supreme Court of 
Washington Territory, and to the Honorables, the Judges 
thereof, Roger S. Greene,’ Chief Justice, and G. C. Wingard, 
John P. Hoyt and George Turner, Associate Justices, command- 
ing and enjoining them to set aside the order and judgment of 
said Supreme Court made and entered in the said cause July 24th, 
1885, as aforesaid, dismissing said appeal, and rendering judgment 
against this petitioner as appellant therein for costs; and to re- 
Instate said appeal in said Supreme Court and hear and decide 
said cause on its merits, and for such other and further relief as 
petitioner may be entitled to by virtue of the premises, and for 
his reasonable costs and disbursements herein, and as in duty 
bound your petitioner will ever pray. 

JOHN H. MITCHELL, 
Counsel for Petitioner. 
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WASHINGTON TERRITORY, a 
County of Walla Walla. ; ~~ 


‘‘I, Hollon Parker, being first duly sworn, do depose and say 
that I am the petitioner in the above entitled application, that I 
have heard the said petition read, and the same is true as I verily 


believe. ”’ 
HOLLON PARKER. 


Subscribed and sworn to before me this “Pray of September, 
A, D., 1885. 


~~ A. REEVES AYRES, 
| SEAL ' Clerk District Court. 
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SUPREME COURT, 


OF THE 


UNITED STATES. 


OcronerR TERM, 1885. 


te 


ORIGINAL. 


Ex-parte in the matter of the petition of 
HOLLON PARKER, 


for a Writ of Mandamus. 


The Supreme Court of the Territory of 
Washington : ; 

The Honorable Rocer S. GREENE, 
Chief Justice, and the Honorables S. C. 
WincarD, JoHN P. Hoyt and GrorGe 
TURNER, Associate Justices thereof, 

Respondents. 


MOTION FOR LEAVE TO FILE PETITION FOR MANDAMUS. 


Now comes the petitioner, Hollon Parker, by his counsel, 
John H. Mitchell, and moves this Honorable Court for leave to 
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file the accompanying petition for writ of mandamus, directed 


to the Supreme Court of the Territory of Washington, and for 


the reasons stated in such petition. 
JOHN H. MIPCHELL, 
Counsel for Petitioner. 
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Yn the Supreme Court of the Amited States, 


OCTOBER TERM, 1885.—No. 5.—Original. 


ip 
SS 


Petition of Hollon Parker, for a Writ of Mandamus, 
v. 
The Supreme Court of the Territory of Washington, the Honorable 
Roger S. Greene, Chief-Justice, and the Honorables 
S. C. Wingard, John P; Hoyt, and George 
Turner, Associate Justices thereof, 
Respondents. 


—_— 
— 


Now comes the petitioner in the above-entitled cause, 
by his attorneys, and pursuant to leave first had and 
obtained by the order of this Court, entered on October 
26th, 1885, presents herewith his petition for a writ of 
mandamus to be issued out of this honorable Court in the 
manner therein prayed, together with a brief in support 
thereof, as by said order required. 

A. T. BRITTON, 
A. B. BROWNE, 
W. W. UPTON, 
Attys for Petitioner. 
J. H. MITCHELL, 
of Counsel for Petitioner. 
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PARKER V. SUPREME COURT OF WASHINGTON TERRITORY, ETC. l 


1 —_In the Supreme Court of the United States. October term, 1886. 
No. 3. Original. 


EX PARTE IN THE MATTER OF THE PETITION 

of Hollon Parker for a writ of mandamus 
08. 

THE SUPREME COURT OF THE TERRITORY OF | 
Washington, the honorable Roger S. Greene, | 
chief justice, and the honurables S. C. Win- 
gard, John P. Hoyt, and George Turner, as- 
sociate justices thereof, respondents. 


Return to rule to show cause. 


To the honorable the Supreme Court of the United States : 


Roger S. Greene, chief justice, and John P. Hoyt and George Turner, 
associate justices of the supreme court of Washington, on their own 


2 behalf and on behalf of their said supreme court, in obedience to 


the requirement of the writ of mandamus, issued out of the hon- 
orable the Supreme Court of the United States in said matter, requirin 
said supreme court of Washington Territory and these respondents, a 
the honurable S. C. Wingard, who, at the time of the issuance of said writ, 
was, but has ceased to be, an associate justice of the supreme court of Wash- 
ington Territory, to vacate and set aside that certain judgment in said matter 
described, and proceed to hear and determine upon the merits the cause 
wherein said judgment was rendered, du hereby respectfully make the 
following return and answer to said writ: | 

That we, the said Roger S. Greene, chief justice, and John P. Hoyt and 
George Tufner constituted the justices of the supreme court of Washington 
Territory, in the rendition of the judgment in said writ enjoined to be 
vacated and set aside, the said associate justice, S.C. Wingard not par- 
ticipating therein for the reason that, having determined said cause in the 
trial court, he was by law precluded from sitting in the hearing of «aid 
cause on appeal. 3 

That by the acts of Congress creating the supreme cuurt of Washing- 

ton Territory, it is only vested with appellate power and jurisdic- 
3 tion, and is only authorized and enabled to exercise such juriadic- 
2 tion in writs of error and on appeal in the manner prescribed by 

Ww. 

That in the said cause in said writ described, wherein Timothy P. 
Denov was plaintiff and Hollon Parker and John F. Boyer were defend- 
ants, and which was entirely of equitable cognizance, a final judgment and 
decree was had and rendered in the district court of the firt judicial dis- 
trict of Washington Territory, holding terms at Walla Walla, wherein 
said plaintiff was ted a money judgment against «wid Parker, and 


equitable relief against both said Parker and said Bover. 


That the said Hollon Parker — to appeal said cause from said dix- 
trict court to said supreme court of Washington Territory. 
That at said time the manner of taking such appeal was by a nutice of 
| defined in section 458 of the “ C of Washington” at page 114, 
which is as follows : 
“Section 458. An appeal or writ of error is taken bv filing with the clerk 
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4 Every notice of appeal or writ of error must be signed by the party | 


of the court in which the judgment or order appealed from is entered, a | 
notice stating the appeal from the same or some specific part thereof, and ! 
serving a copy of said notice on the adverse party or his attorney. 


tuking the same or his attorney of record, and must contain the title 
of the district court in which the proceedings sought to be reviewed were 
had ; a title of the cause as in the district court ; a particular description 
of the judgment, decree, or order sought to be reviewed ; and in case of 
appeal, a particular description of every decision, ruling, order, or de- : 
cree by which the appellant claims to have been aggrieved, and which he 3 
relies upon as x ground for a reversal or modification of the judgment, or- : 
der or decree ; and in case of a writ of error, a particular description of 
errors assigned, and that said statute is still in force.” 

That the said defendant John F. Boyer did not join in said appeal as 
an appellant, nor was he made an appellee therein, as will fully appear by 
said notice of appeal, so much of which as pertains to said subject is as 
tollows- 


“In the district court of the first judicial district of Washington Territory 5 
in and tor Walla Walla County. 3 


*TimorHy P. DENNY, PL’FF AND APPELLEE, 
6é rs 
“Hotton ParRKER AND Jous F. BOYER 
“defts. and appellants. 


5 “To Timothy P. Denny, above-named plaintiff, and James K. 
Kennedy, W. A. George, John B. Allen, and T..J..Ander-, at- 
torneys for plaint:ff, and A. Reeves Ayres, clerk of said court : 4 


“ Please take notice that the defendant Hollon Parker in the above-en- 
titled action, hereby appeals to the supreme court of Washington Terri- 
ritory, holding terms at Olympia, at the July term, A. D. 1883, from 
the decree and judgment therein made and entered in the district court of 
the first judicial district of Washington Territory, in and for Walla Walla 
County, in favor of plaintiff, Timothy P. Denney, in said action, and 
aguinst the defendants Hollon Parker and- John F. Boyer, and from 
the whole thereof, said decree and judgment rendered on the 31st da 
ot March, A. D. 1882, against defendants Hollon Parker and John F. 
Boyer.” * * * Nor was sid notice of appeal ever served on said 
John F. Bover, or <ervice thereof waived. 

The statute of Washington Territory relative to coparties on appeal is 
is as follows (page 113. Code of Washington) : 

“Section 454. A part of several coparties may appeal, or progecute a 
writ of error ; but in such case they must serve notice thereof upon all the 
other coparties, and file the proot thereof with the clerk of the supreme 

court.” 
ti That after divers motions bad been determined in said cause, the 
same was argued on the merits at the regular July term, 1883, and 
taken under advisement, but befure a decision had been reached, by an 
act of Congress the organization of the supreme court of Washington Ter- 
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Fitorv was so altered as to make the same consist of four justices, and to 
disqaali fy — rendering a decision or judgment from sitting in the 
review thereof. 

That upon suggestion of the death of said appellee, and due showing 
made, Elizabeth Denny, executrix of the last will of said Timothy P. 
Denny, deceased, was substituted as appellee in said cause. 

That in view of said premises said canse was again placed on the docket 
of said supreme court for hearing at its regular Julv term, 1885. 

That section 464 of the Code of Washington, page 115, which is as fol- 
lows, at al! of said times prescribed the only means by which, in a cause 

appealed tu the supreme court of Washington Territory, the evidence 
q upon which the same was tried could be certified to said supreme 
court : 

“Section 464. In an action by ordinary proceedings, and in an action 
by equitable proceedings, tried in whole or in part on oral testimony, 
all proper entries made by the clerk, and all papers pertaining to the canse 
and filed therein, except subpoenas, depositions, and other papers which 
are used as mere evidence, are to be deemed part of the record. But in 
an action by equitable proceedings, tried upon written testimony, the depo- 
sitions and all papers which were nsed as evidence, are to be certified up 
to the supreme court, and shall be so certified, not by transcript, but in 
the original form. But a transcript of a motion, affidavit. or other paper, 
when it relates to a collateral matter, shall not be certified unles by diree- 
tion of the appellant. If so certified, when not materia: to the determi- 
nation of the appeal or writ of error, the court may direct the person 
blameable therefor to pay the costs thereof.” 

Accompanving a large quantity of written testimony, and a great num- 

ber of detached papers in said cause, were two certificates, copies of 
8 which «r-, respectively, as follows : 


“Certificate of referee. 


“1, B. L. Sharpstein, referee in the case of Timothy P. Denney vs. 
H. Parker and J. F. Boyer, do hereby certify that the foregoing evidence, 
consisting of five packages or bundics numbered one (1), two (2), three (3), 
four (4), and five (5) ia the evidence written down before me and taken 
in said action, and that the same, with the documentary evidence returned 
hervwith by me into court, constitute the evidence submitted to and taken 
by me in said action. 

“Dated March 10th, 1882. ° 

“B. L. SHARPSTEIN, Referee. 


“(vrtificnte of clerk. 


“I, A. Reeves Ayres, clerk of the district court of Washington Terri- 
tory and for the first judicial district thereof, holding terms at Walla 
Walla, Walla Walla County, in said Territory, do hereby certify that the 
five packages of testimony herewith transmitted tu the supreme court, and 
num by pages from 1 to 1572, is all the testimony in the case of 
Timothy P. Dennev va. Hollon Parker and John F. Boyer as taken before 


B. L. Sharpatein, esquire, referee in said case, and by him deposited with 
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the clerk of said court ; and I further certify that the letters, papers, 
Y and exhibits herewith transmitted and numbered in red ink figures 
from 1 to 130, respectively, are all the papers, letters, and evidence 
introduced in said cause before said referee and by him deposited with the 
clerk of said court. 
“In testimony whereof | have hereunto set my hand and affixed the 
seal of said district court this 15th day of June, 1883. 
[SEAL. “A. REEVE AYRES, Clerk, 
“By FRANK W. GOODHUE, Deputy, 
“0° S. District Court, First Judical District, 
“ Walla Walla, Washington Territory.” 


The evidence in said cause was in no other manner authenticated. 


That afterwards, and on the 22d day of July, 1885, the said appellee 
duly served and filed in our said supreme court a motion, of which the 
following is a copy: 


* In the supreme court of Washington Territory. 
| 4 ; 


“ ELIZABETH DENNEY, EXECUTRIX OF THE 
estate of T. P. Dennev, deceased, appellee, 
rx, 
“Hotton PARKER AND J. F. Boyer, arom 


lants. 


“Comes now the appellee above named and moves the ecvurt to 
10 dismiss the above appeal for the reason that all the co-parties have 
not joined in said appeal and have not been served with any notice 
of appeal. 
“2nd. Because no evidence is here properly certified. 
“JOHN B. ALLEN AND D. J. CROWLEY, 
“Attorneys for Appellee.” 


That the same was argued by counsel tor appellee and appellant. 

That neither by cross-motion or otherwise did said appellant at any 
time apply to said supreme court of Washington Territory to furnish any 
other or different showing relative to the matters involved in said motion 
other than that disclosed in the record in said cause and heretofore set 
forth, and that said matters were by said motion first brought to the atten- 
tion of said court, and that the justices constituting said court, being then 
and there charged with the judicial determination of the matters in said 
motion contained, then and there, in the exercise of their judicial functions, 
and as the determination of said supreme court of said Washington Terri- 
torv, decided that each of the grounds in said motion contained was well 

tukeu, and then and there found that said appellant, Hollon Par- 
11 ker, had sought to appeal said cause into said supreme court with- 
out his cu-party, John T. Boyer, joining bim in said appeal, and 
that uo service of the <aid notice of appeal in said cause had ever been 
made on said Bover. And also determined, as in divers causes had since 
its July term, 1876 ‘(and when its membership was not as at said time), in 
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like manner determined that the said purported evidence was not so certi- 
fied into said court as to show to the court that the same constituted all the 
evidence in said cause upon which the same had been determined in the 


inferior court, and the said court thereupon rendered its opinion, of which 
the following is a copy: 


“TERRITORY OF WASHINGTON 82: 
“In the supreme court, of July term, 1885. 


“Ho.ton PARKER AND JOHN F, Boyer, Ap- ) 


pellants, | Appeal from first dis- 
«6 ng, trict. 
“TimorHy G. DENNEY, APPELLEE. 


“ (pinion. 


“ This is a motion to dismiss the appeal. 
“ The cause was brought here under the appellatory provisions of the 
code by the appellant, Hollon*Parker. 
12 “ Two grounds of dismissal are urged : 
“Ist. That no notice of appeal as required by § 454 of the code, 
was ever served an John F. Boyer. 
“2nd. That there is nothing in the transcript to certify this court that 
it has before it the whole of the evidence. | 
“ Both points we deem well taken. It was necessary and jurisdictional 
for instituting this appeal to make Boyer a party to it. (Code, § 454, 454, 
458 ; 7 Peters, 399.) But he only could be made a party by 2 voluntary 
joinder or appearance, or in the compulsory mode provided by statute, 
He has not appeared. A notice of intention to eric was served on him, 
but no notice of the appeal actually prosecuted wax ever given. He is not 
in court. | 
“As to the other pvint, this court, following the case of Coleman vs. 
Yesler, has several times decided that the whole of the evidence should 
be certified in an appeal case. This court must have the cause in its en- 
tirety before it in order to proceed. 
“Section 451 of the code prescribes the form of certificate, and no cer- 
tificate but the statutory will prevail. We cannot get jurisdiction 
13 by stipulation or estoppel or waiver. No statutory certificate ts 
here. The motion is granted. 
“ROGER S. GREENF, 
* Chicf Justice, 
“ We concur. 
“JOHN P. HOYT, 
“ Associate Jusdice, 
“GEORGE TURNER, 


“* fanociate JSusicr.” 
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And thereupon, on motion of counsel tor said appellee, for want of ju- 
risdiction to hear and determine said) cause upon the merits, rendered its 
final judgment as tollows : i 


*Tornnon Parker anp Jonn bk. Bower. ape } 
pollants, | 

MIZABRTH DENNEY. ENROL PRIN OF THE | 
last Will saad testament of Prmothy PL Dennew, | 


} 


deceased, appellee, } 


* Phis couse having been heretotore submitted to the court Epon the 
transcript of the record of the distriet court of the first pracdnedzal district of 
Washington Perritory, boldime terms ar Waddle Walla the motion to dis- 

Hhitss, canned thet thy aPotbieni ot counsel, and the court having 

Hilly constdered the same, aud being tully advised in the premises, 
dohaving tiled its opinion tn writting, it is aow,on this 24th days 

of lalw. AL DL ESS5. on motion of Joho B. Adlen, ese Tere, of counsel tor 
ippellee, corbin tede real, adjudged, anned decreed tdocat thie appeal from the judg- 
atoot the sand district court be sind the same as hereby dismissed with 
costs, and that the said dilizabeth Denney. as cxceutrix of the last will and 
festi.dent of ¥ : [ HleV, Pescover ot aned freinn tine atid Hellion Varker, 
appellant, the costs ot this action, taxed and allowed at ni dollars, 
and t tical eXecution Issties Theredtor : ah i ts turther orelered thoset this mettise 
reniitted ta thie sci cuistriet eeotrri : fa whieh rode io] thre cenit appel- 

bv lis cottusel excepis, and said exception is allowed July 24, 1885," 

ed thes PoespMotaedeiuis med emeli od Tiberi, ais weriiiy the allegations CoOn= 
Zz | Pectifbot Pespoctingy tine scaged “tipebeciite «ele at Washington 
md prnor tothe time of Petisberitigy mithdd pudgerenad oft dismissal 

ry opeassessadoof all the evidenee in said cause, sav thev have 
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In the Supreme Court of the United States, 


OCTOBER TERM, 1885.---No.—— Original. 


y~ 
_ 


Ex Parte in the Matter of the Petition of Hollon Parker, for a Writ 
of Mandamus, 
vs. 
The Supreme Court of the Territory of Washington, the Honorable 
Roger S. Greene, Chief Justice, and the Honorables 
S. C. Wingard, John P. Hoyt, and George 
Turner, Associate Justices thereot, 
Réspondents. 


> 
_ 


Brief and Argument of JOHN H. MITCHELL and A, E. IsHam, Counsel for 


”— 
a 


STATEMENT OF CASE. 


The purpose of the petition in this case is to obtain a peremp- 
tory writ of mandamus directed to the Supreme Court of Washington 
Territory, commanding that Court to reinstate an appeal from a 
decree of the District Court of the Territory for the First Judicial 
District, in a suit in equity. whercin Elizabeth Denney, executrix 
of the estate of Timothy P. Denney, is plaintiff, and Hollon Parker 
and John F. Boyer are defendants, and which appeal was taken by 
Hollon Parker, one of said defendants, and was by said supreme 
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4 
ington Territory, in deciding the motion for dismissal of the appeal 
in this cause, labored to a certain extent under a misapprehension of 
the material facets. 

Permit a repetition of those material to the decision. 


& First. The appeal was taken to the July Term of that Court, 
= A. D. 1883; the transcript and notice of appeal having been filed in 
: that Court June rgth, 1883. 


Second. At that term of the Court, July, 1883, the appellee, 
through counsel, filed a motion to dismiss the appeal. This motion, 
after argument, was over ruled by the Court, the Court, while holding 
that the notice of appeal was too prolix and that certain portions of 
it should be stricken out, held the appeal good and suggested an 
amendment of such notice. The Court, in its opinion, remarking 
among other things as follows: ‘*‘We feel compelled to strike from 
the notice, therefore, all in it relating to interlocutory matters; this 
will not necessitate a dismissal of the appeal, although it may render 
an amendment ot the notice desirable.” 


> 
a 


Third. In accordance with this ruling, overruling the motion to 
dismiss appeal (at the July Term, 1883), and upon the suggestion of 
the Court as to the amendment o/ nctice of appeal, the appellant, < \ 
this petitioner, filed July 13th, A. D. 1883, an amended notice of | 


appeal. 

Fourth. A: said July Term, 1883, that Honorable Court, having 
overruled the motion of appellee for a dismissal of appeal, entertained 
jurisdiction of the cause and proceeded to hear it on its merits, and, 
after-a four days’ arguinent by counsel of respective parties, the cause 
was by the Court taken under advisement. | 


Fifth. That, by reason of the creation by Congress of a new 
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Judicia! District in Wasnington Territory, and the appointment of a 
fourth Judge, (Judge George Turner), the quorum of that Honorable 
Court, necessary to a decision of said cause, was broken, and the 
cause was for this reason ordered by the Court set down for re-argu- 
ment. 


Sixth. That, not until this csuse was reached for re argument, in 
pursuance of the ord. r of the Court aforesaid, to-wit: on July 22nd, 
A. D. 1885, and not until appellant’s counsel had commenced his 
argument on the merits, did the appellee submit the last and final 
motion for dismissal of the ajpeal. 

But it is material to inquire precisely what was done, and what 
the record of that Court shows to have been dune by appellant, 
Parker, prior to the filing of such notice of appeal and transcript, in 
pursuance of the requirements of Sec. 454 of the Code of Wash- 
ington Territory. The record shows (see affidavit of A. E. Isham, 
attorney for appellant, Parker, on page 33 of petition on file), that, on 
the 19th day of June, 1882, he served on the co-defendant. John F. 
Boyer, a notice, of which the following is a true copy, to wit: ° 


“In the District Court of the First Judicial District of Washirgton 
“Territory in and for Walla Walla County, 
“TIMOTHY P. DENNEY, Plaintiff, 
us. 


“HOLLON PARKER and JOHN F. BOYER, Defendants, 


“To John F. Boyer, one of the defendants in the above entitled 
“cause : 


“You will please take notice that your co defendant. Hollon 
“ Parker, in the above entitled action, will on this, the roth day of . 
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after arguinent, was over ruled by the Court, the Court, while holding 
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dismiss appeal (at the July Term, 1883), and upon the suggestion of 
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Judicia! District in Washington Territory, and the appointment of a 
fourth Judge, (Judge George Turner), the quorum of that Honorable 
Court, necessary to a decision of said cause, was broken, and the 
cause was for this reason ordered by the Court set down for re-argu- 
ment. 


Sixth. That, not until this csuse was reached for re argument, in 
pursuance of the ord. r of the Court aforesaid, to-wit: on July 22nd, 
A. D. 1885, and not until appellant’s counsel had commenced his 
argument on the merits, did the appellee submit the last and final 
motion foi dismissal of the a)peal. 


But it is material to inquire precisely what was done, and what 
the record of that Court shows to Mave been dune by appellant, 
Parker, prior to the filing of such notice of appeal and trunscript, in 
pursuance of the requirements of Sec. 454 of the Code of Wash- 
ington Territory. The record shows (see affidavit of A. E. Isham, 
attorney for appellant, Parker, on page 33 of petition on file), that, on 
the 19th day of June, 1882, he served on the co-defendant. John F. 
Boyer, a notice, of which the following is a true copy, to wit : 


“In the District Court of the First Judicial District of Washirgton 
“Territory in and for Walla Walla County, 
“TIMOTHY P. DENNEY, Plaintiff, 

Us. 


“HOLLON PARKER and JOHN F. BOYER, Defendants, 


“To John F. Boyer, one of the defendants in the above enutled 
“cause : 


“You will please take notice that your co defendaut, Hollon 
“ Parker, in the above entitled action, will on this, the roth day of 
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6 
“June, 1882, file a notice of appeal and stay bord, and appeal said 
‘“‘cause to the Supreme Court of Washington ‘Territory, holding 
“Terms at Olpmpia, July Term, 1883, and -you are herewith 


“ requested to join in said appeal. 
“A. E. ISHAM, 


‘¢ Attorney for Hollon Parker, defendant. 
“Dated this roth day of June, 1882.” 


That, on the 19th day of June, 1882, said co defendant, John F. 
Boyer, accepted service of said notice by writing on the original 
thereof and signing his name to the same as follows: 


“IT hereby accept service of the above notice this rgth day of 
“ June, 1882, and decline to join in an appeal in said, cause wherein 
“'T. P. Denney is plaintuff, and Hollon Parker and John F. Boyer are 


“ defendants. 
“TOHN F. BOYER, Detendant.” 


That the original of said notice of appeal, so served on said 
Boyer, together with his acceptance of service thereof, and his 
written declination to join in said appeal, was duly filed in that 
Court on the gth day of July, A. D. 1883, and proof of such service 
and acceptance of service by said Boyer, and of his declination to 
join in said appeal, had been duly filed with the Clerk of the 
Supreme Court, as appears from affidavit of A. E. Isham, filed, a 


copy of which is as follows: 


Nie OF 
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7 
“In the Supreme Court of Washington Territory, July 


Term, A. D. 1885. 
“TIMOTHY P. DENNEY, Appellee, 


US. 
“ HOLLON PARKER and JOHN F. BOYER, Appellants. 


“TERRITORY OF WASHINGTON, | ._ 
‘‘THurRSTON County, =f 
“J, A. E. Isham, being first duly sworn, depose and say I am 
“the attorney for Hollon Parker, the above named appeliant, and 
‘‘have been such attorney of record alt the time since said action 
‘“‘was commenced. That, on the rgth day of June, 1882, at the 
“City ot Walla Walla, in Walla Walla County, Washington Territory, 
‘between the hours of 9 a. M. and 3 P. M. of said day, I served on 
“the defendant above named, John F. Boyer, a written notice by 
“then and there giving to him a full and true copy of the same’ 
‘notifying him that his co-defendant, Hollon Parker, would appeal 
** said cause to the Supreme Court of this Territory. ‘The original 
‘said notice is dated June sgth, 1882, and filed in this Court July 
“9, 1883, marked exhibit “A,” and herewith made a part of this 
“ affidavit. 


“ That said notice was served on said John F. Boyer, before the 
“notice of appeal was filed or served in said cause on the plaintiff 
“or his attorney of record, and that, after serving said John F. Boyer 
“‘on said day, I filed the notice of appeal which appears of record 
‘“‘in this cause. That the party, John F. Boyer, who accepted ser 
‘vice on said original notice of appeal, filed as aforesaid, and who 
‘declined to join with his co-defendant, Hollon Parker, is the same 


og 


“person who signed his name to the said notice of appeal, and who 


* is the co-defendant in the above entitled cause. 
“A, E. ISHAM. 


[seat]. ‘Subscribed and sworn to before me this July 22, 1885, 


“R. G. O'BRIEN, Clerk.” 


It is respectfully submitted, that the Court was in error in enter. 
taining the last motion to dismiss the appeal, for the reason that the 
question as to the validity of such appeal had been two years before 
raised by the appellee, argued by counsel, and decided by the Court. 
It was therefor res judicata. The very question, as to the juries 
diction of this Court to entertain said appeal, was the question 
raised, argued, and decided, two years before. 


The motion of the appellee, at the recent term of said Court, 
July, 1885, was a motion in the nature of a petition for rehearing, 
and came too late. 


Rule XIV. of the rules of that Court provide as follows: 
‘“‘ Every petition for rehearing must be filed before the close of the 
“term at which the decision is made.” 


% * + + 


True it is, that the question raised by the last motion to dismiss 
appeal, 1s one of jurisdiction, and it is also quite true, as is well 
stated in the opinion of that Honorable Court, in allowing such 
motion, that the Court “cannot get jurisdiction by stipulation or 
“waiver;” and we may also admit the general rule, that the question 
of jurisdiction can be raised at any stage of the proceeding; but, 
while these things are all true, it is also true that the Court was the 
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judge, in the first instance, as to its own jurisdiction, and as to the 
facts necessary to give it jurisdiction, and, when that precise question 
has once been raised and argued by counsel, and submitted and 
decided by the Court, that is an end of the matter, unless, indeed, a 
rehearing of the question is ordered, and, if a rehearing, it must be 
within the time fixed by law and the rules of the Court for such a 
proceeding. 


When the question of jurisdiction has once been decided, after 
assignment of grounds against the jurisdiction and argument by 
counsel, then the question is settled; and the appellee will not, two 
years later, and after jurisdiction has been entertained, and the case 
argued and submitted on its merits, be permitted to again raise the 
question of jurisdiction, although he assigns new grounds, and this 
upon the doctrine of res judicata. 


It has indeed been said, that the entertaining cognizance of a 
case, is a conclusive finding of the facts constituting jurisdiction. 


Cox us. Thomas, 9 Gratt., 323. 
Clary us. Hoggland, 6 Cal., 685. 


Washington Bridge Co. us. Stewart, 3 How., 413 


But, now, as to the merits of the motion. It is respectfully sub- 
mitted that the record in this case shows a substantial, and in fact a 
full, compliance with the requirements of Sec. 454 of the Code of 
Washington Territory, in reference to notice of appeal on co-de- 
fendant. The question is not whether one of several co-parties can, 
in the absence of this statute, appeal without the others joining, 
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and therefore the decision in 7 Peters, 399, is not applicable to the 
case at bar. This Section of the Code provides, that a “part of 
“several co parties may appeal without joining his co-partner, pro- 
‘vided, always, that they must serve notice thereof upon all the 
“other co-parties, and file proof thereof with the Clerk of the 
“Supreme Court.” What is the object or purpose of the law, in 
requiring such “notice thereof” to be served on a co-defendant ? 
Simply to give him notice of the fact that an appeal is to be taken, 
to the end that he may have an opportunity to join in such appeal, 
if he wish. It is not requircd that the notice so served shall, as in 
the case of the notice served on the appellee, contain certain specific 
things, as required by Sec. 458 of the Code of Washington Territory. 
In the one case, that of the co-party served, the purpose of the law 
is met by simply serving on him a notice of the faet that an appeal 
is about to be taken, not that an appealaaa s been taken, which would 
make him a party to the appeal without giving him the right of 
election to join, or decline to join, in the appeal. in the case of 
the notice served on the appeliee, all the specifications, mentioned in 
Sec. 458 ot the Code, must be set out, including * * * “a 
‘particular description of every decision, ruling, order or decree, by 
‘‘which the appellant claims tec have been aggrieved, and which he 
‘relies upon as grounds for a reversal or modification of the judg- 


* ment, order, or decree.” 


That the notice, referred to in Sections 454 and 455, is, by the 
law-maker, intended to be a different character of notice from that 
referred to in Sec. 458, is clearly apparent from what follows in Sec. 
455. When it savs: “If the other co-parties refuse to join, they can 
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““not, nor can any of them, take an appeal, or writ of error, after- 
“ wards, nor shall they derive any benefit from the appeal.” 


Refuse to join, with whom and in what? Most assuredly with 
the moving party, and in the appeal which he proposes to take. 
Clearly, the law, therefore, contemplates that the notice on a 
co-party, required by Sec. 454 of the Code, is a notice to be served 
before an appeal is taken, before any notice of appeal is served cr 
prepared for service on the appellee, as required by section 458, so 
that such co-party may, if he wish, join the moving party in such 
notice of appeal, so to be served on the appellee, and, in case the 
co-party refuses to join in the appeal, and the moving party “ files 
“proof thereof with the Clerk of the Supreme Court,” under Sec. 
454, he is not entitled to any further notice from his co-partv, and is 
not a necessary party to any further record or proceeding in the 
cause, for the reason the statute declares, “nor shall they derive any 
“‘benefit from the appeal.” (Sec. 455, of the Code). 


It is submitted, confidently, therefore, that the notice required 
to be served by Sec. 454, on a co paity, is not the regular notice of 
appeal which Sec. 458 requires to be served on the appellee, or 
adverse party, but simply a notice of the faet that the party serving 
the notice is about to appeal, and to the end that he may, if he wish, 
join him in such appeal. If a co-party, when notified, as required 
by Sec. 454, declines to.join his co-party in the appeal, then the 
facts operate as a limitation of his right to appeal. He cannot 
appeal afterwards, nor shall he receive any benefit from the appeal. 
His rights in the premises are at an end, and he should not be made 
a party, in any sense of the word, to the appeal. Hence, he should 
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not receive any notice of * * * * ‘a particular description 
“of every decision, ruling, order or decree,” * * * * relied 
upon by appellant for a reversal or modification of the judgment, 
order or decree. 

It is further provided in Sec. 456 that, “unless they appear and 
‘decline to join, they shall be deemed to have joined, and shail be 
liable for their due proportion of costs.” No costs can be imposed 
upon them by the service of the notice of appeal, without first giving 
them the right of election to join in the appeal, by the service of a 
simple notice of the appellant's desire to appeal, and his desire to 


make them a party to the appeai under Sec. 454 of the Code. 


But, aside from ail questions as to the character of the notice to 
be served on a co-defendant, the co party in this case has come into 
(Court and placed himself on the record ot the Supreme Ccurt of 
Washington Territory, under section 454, and entered his appearance 
in the case, declining over bis own signature to join in an appeal- 
He says: “I decline to join in an appeal in said cause,” reciting 
the cause by us title. Whatmore is required? Was be not notified? 
Did he not have an opportunity to join in the appeal? Has he not, 
in writing, dechnedto join?) Surely nothing more can be required, in 
so far as this question is concerned, to have given the Supreme 
Court of Washington Territory jurisdiction, under this statute, of 
the separate appeal of Hollon Parker, appeilant. 


But, not oniy so. The record in this case shows that Boyer 
made Geiault in the Court below, never appeared therein, in person 
or by attorney, never filed any picading, and judgment and decree 
was entered against him by default. Boyer, therefore, had no right 
to appeal. He courd net lewally have cither joined with Parker in 


his appeal or taken one bimseil. 
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Flake us. Van Wagenon, 54 N. Y., 25. 4 


McMahon us. Rauhn, 47 N. Y., 67-72. 
Jones us. Purcell, 58 N. Y., 389. 


It is submitted, furthermore, that the judgment and decree in 
the Court beiow. against the defendants, is not a joint judgment or 
decree. 

Upon the contrary, it is clearly, in every sense of the word, a 
several judgment and decree. The records show that the decree 
against the defendant, Boyer, simply ‘directs him to convey to 
plaintiff certair. specified real estate, and this is all there is to it; 
while the decree against defendant, Parker, directs him to convey to 
plaintiff, certain other specified real estate, and in addition to respond 
in a certain amount, in money. In no sense of the term, therefore, 
ean it be said that the decree is a joint one, or joint and several; 
but, in every sense of the term the decrees are in their nature 
distinct and several. 


In the absence of any statute, the law is well settled that, where 
a judgment or decree is Joint, all the parties against whom a joint 
decree is rendered must join in the appeal; and, anciently, it was 
held by the Courts that, in such a case, where one of the parties 
refused to jom, the other wishing to proceed, could do so by what 
was known to the law as summons and severance. But it has been « 
held, where a judgment or decree is not joint, or joint or several, 
but purely several, that, then, any party to such judgment or decree 
could appeal alone. | 


The Supreme Court of the United States, however, has declared, 
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quite recently, that this old doctrine of a remedy by summons and 
severance has fallen into disuse, and, in the case of a joint judg 
ment or decree, this Court now hold to the doctrine that, if only one 
of the parties to such decree wishes to appeal, he can do so by 
simply notitying his co-party or co-parties of the appeal, and if they, 
after being so notified, do not appeal that, then, the moving party will 
be permitted to proceed alone. 


Masterson us. Hernden, 1o Wallace, 416. 
Germain us. Mason, 12 Wallace, 259. 


O’Dowd vs. Russell, 14 Wallace, 402. 


There can be no doubt that the provisions of the Code of 
Washington Territory, Secs. 454 to 456 inclusive, are based upon 
this latter doctrine of the Supreme Court of the United States, 
namely, that, instead of requiring one of several co defendants who 
wishes to appeal to get his remedy through the ancient means of 
summons and severance ; or in other words, by process issued out 
of the Court and duly served as a summon, he is simply required to 
serve a notice in writing of his intention to appeal, on his co-defend- 
ants, and file proof thereof with the Clerk of the Supreme Court. 


Clearly, in the absence ot any statute, such would be the law 
to-day. It is equally clear that the provisions of the Code in ques- 
tion simply incorporate this doctrine into the statute. 


In the case of Masterson us. Hernden, supra, Mr. Justice 
Miller, in discussing these questions, uses the following language: 


“We do not attuch importance to the technical mode of 


15 


“ proceeding called summons and severance. We should have held 
“this appeal good, if it had appeared in ang way by the record that 
“ Maverick had been notified in writing to appear, and that he had 
“failed to appear, or, if appearing, had refused to join. But the 
‘mere allegation of his refusal, in the petition of appellant, does not 
“‘ prove this. We think there should be a written notice and due 
‘‘ service, or the record should show his appearance and refusal, and 
‘that the Court on that ground granted an appeal to the party who 
“‘ prayed for it, as to his own interest.” 


And in the case of O’Dowd vs. Russell, supra, this Court held, 
that “such a writ of error would be sustained, if it appeared trom 
“the record that the defendants, nut joined, had been notified in 
‘“‘ writing, and had refused to join. In this case, it appears by the 
“‘record that written notice was given to the codefendants of 
* ()’Dowd, and they declined to join. This was equivalent to sum- 
“* mons and severance.” 


In the case under consideration, these requirements of Jaw have 
been fully and complete!y met. <A notice in writing was served; 
psoof of that service was made and filed in that Court ; besides, the 
record shows the appearance of Boyer, and his refusal in writing to 
join in the appeal. 

Further, it has been heid, that the appeal will not be dismissed 


for want of necessary parties, when, as between the parties to the 
appeal, the decision appealed from may be reversed or modified in 
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some substar.tial particular, without affecting the rights of other par- 
ties to the litigation in the Court below, under such decision, who 
have not been made parties to the appeal. 


In the case of Germain vs. Mason, supra, this Court held: 
“In the case befure us, the writ is sued out Dy Germain alone, who 
‘is the only party mentioned as damaged by the alleged error of the 
“Court, and who alone gives the appeal bond. If, therefore, Ger. 
‘ main can bring the writ without joining other parties as plaintiffs 


‘in error, the writ is not defective.” 


We insist that, by the appearance of John B. Allen, attorney 
for appellee, at the July Tcrm, 1883, of the Supreme Court of 
Washington Territory, and his argument and submission of said case 
on its merits, that he waived all right to question the jurisdiction 
of that Court in regard to the joinder or non joinder of the co-de- 
fendants in the case; and the Court ought to have again heard and 
determined the case on its merits. 


The appeliee’s right to join co-defendants, or his objection to 
their non-joinder, had been waived. It was a mere irregularity, if 
any, which should have been taken advantage of at the proper time. 


Amis us. Smith, 16 Peters, 301. (Reports of the Supreme 
Court of the United States by Frederick C. Brightly, vols. 15, 16, 
original report, 303). 


This Court, in that case, decided as follows: “It has been sued 
“out and prosecuted by one of several co-defendants; and, without 
“asking that the other defendants should be summoned and 
‘served, the defendant has, however, appeared and defended the 
‘suit, and thereby waived the irregularity.” 


In support of the same principle we sefer to 
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Poppleton us. Nelson, 10 Oregon, p 437. 


As a further proposition of law, bearing upon the question as to 
whether or not a failure to certify up all the testimony, when the 
appeal comes up, is a jurisdictional question, and the grounds upon 
which an appeal may be dismissed, we respectfully suggest, that the 
certificate of the Clerk ia prima facie evidence, v:hen nothing 
appears in the transcript to the contrary, that all of the evidence has 
been certified up, and that great faith should be given to the certifi- 
cate of the Clerk below. 


‘The Rio Grande, 19 Wallace, p. 178. 


In this case this Court says: “But if not, it is quite clear that 
“ the certificate of the Clerk of the Court must be regarded as prima 
facie evidence that the ‘natter of fact alleged in the motion is not 
** well founded.” 7 


In the State of California and other States wherein cases of 
law are brought up on bills of exception, and cases in equity aré 
brought up on appeal, with what is called a statement, which takes 
the place of all the testimony, or of a bill of exceptions, it has been 
frequently held that a failure to send up such statement is not a 
ground upon which an appeal may be dismissed for want of juris- 
diction. 


Solomon us. Reese, 34 Cal., 28. 


In the case of Solumon us. Reese, supra, the Court said : 

“The point, that we cannot entertain the appeal, because the 
“record does not contain a statement of the grounds of aprgeal, is also 
“untenable. The case comes here upon the judgment roll, and, 
“ where such is the case, no statements of the grounds of appeal is 
“ required. (Hutton us. Reed, 25 Cal. 478.) So of the o!jection, 
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** that the transcript does not contain all that is required by the 
“* 346th section of the Practice Act. If there was anything in the 
* objection, it should have been made before the argument, so that 
“ the appellant could have had an opportunity to supply the missing 


‘¢ papers.” 
See, also, Bennett vs. His Creditors, 22 Cal., p. 43. 
Ross us. Roadhouse, 36 Cal., p. 581. 
St. John us. Kidd, 26 Cal., p. 264 


It is further respectfully submitted, that the record with the 
Court below shows various questions arising upon the pleadings and 
judgment roli—among others the question that the complaint does 
not state facts sufficient to constitute a cause of suit; also, that the 
pleadings are insufficient to sustain the repor: of the referee and the 
decree of the Court ; also various other questions—all of which the 
appellant Parker is ready to have passed upon by the Court, irre- 
$pective of any questions of fact involved in the case. 


Bearing upon this proposition, we submit the following author- 
ities : 

MacAbee vs. Randall, 41 Cal., p. 136. 

In the case of MacAbee us. Randall, supra, the Court held that, 
on an appeal from a judgment, without a bill of exceptions, or state- 
ment of the evidence, the Court would review the judgment roll, 
and in Harper, administratrix, vs. Minor et al., 27 Cal., 107, “that on 
ar appeal from a judgment, the Court will review the judgment roll.” 

But, now, as to the other point in the case, as stated in the opin- 
ion of the Court below, namely: “ That there its nothing in the trans- 
“cript to certify this Court that it had before it the whole of the 
“ evidence.” Assuming, for the present, and only for the sake of 
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this argument, that the certificate of the Clerk of the Court below as 
to the evidence is a jurisdictional matter, we respectfully submit, a 
careful examination of these certificates on file will show a full com. 
pliance with all the provisions of law and rules of that Court on that 
subject. In the first place, Sec. 451 of the Code does not require, 
in terms or inferentially, that the Clerk shall state in his certificate 
that “the transcript contains all the evidence introduced,” etc.; it 
only requires that “it shall appear from such certificate * * * 
“‘that the transcript contains all the evidence introduced by the 
‘‘ parties.” * * * * If, therefore, the certificate is of such char. 
acter as to cause it to appear to the Court that all the evidence is 
contained in the transcript, then, it is quite immaterial by what lan- 
guage, or by what purticular words, this fact is made to appear in said 
certificate. The Supreme Court of Washington Territory has pre- 
scribed a form for such certificates, (Rule II. of Rules of Supreme 
Court of W. T.) wherein, instead of requiring that the certificate 
shall state that the “transcript contains all the evidence,” etc., it 
simply requires that the Clerk shall certify that “the foregoing 1s a 
“full, true, and correct transcript of so much of the record, in the 
‘“‘above entitled cause, as I am by statute required, on appeal, to 
‘transmit to the Supreme Court.” 


This, then, is the construction placed by the Court below on 
Sec. 451 of the Code, in so far as such section relates to the char- 
acter of the Clerk’s certificate on appeal. This rule, aud this con- 
struction, have been literally followed in this case, word for word, 
letter for letter. Surely, members of the bar ought not to be misled 
by any such form, prescribed as a rule of Court, to their prejudice; 
besides the form prescribed is fully warranted by the statute. 


But not only so, Sec. 459 of the Code provides, that, “Upon 
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certificates are here given as follows: 
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“payment of his fees, the Clerk shall forthwith transmit, by mail, 
* * * * 4 transcript of the record in the cause, or so much 
“thereof as the appellant or plaintiff in error, in writing in the 
notice, has directed.” 


Turning to the'notice in writing filed in this particular cause, it 
will be found that the appellant directed the Clerk as follows: 


‘“ And, you, the Clerk of said Court, will please transmit to the 
‘Supreme Court, all the papers filed in this cause, (except 
‘‘subpoenas) as by law provided in Secs. 459 and 464, Code of 1881, 
‘together with your certificate as providec in rule 2 of the Supreme 
“‘ Court.” 


The certificate of the Clerk in this case, after setting out in 
hee verbe, all that the rule of Court supra requires, goes on to 
state, further, that he has tully complied with the directions of appel- 
lant. Those directions, as we have seen, were to send up all the 
papers filed in the case, except subpoenas ; and the Clerk has certi- 
fied that he has sent up ali that he was directed to send up. Can 
it, thererore, with any degree of propriety, be said that it does not 
‘appear from the certificate of the Clerk,” as provided in Sec. 451, 
that the “transcript contains all the evidence introduced by the 
parties in the Court below ?” 

It seems, most clearly, that such a construction cannot be main- 
tained. 


To save trouble in referring tv the record, the full copies of such 
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CERTIFICATE “A.” 


‘TERRITORY OF WASHINGTON, i 
“First Judicial District. . 


““T, A. Reeves Ayres, Clerk of the District Court of Washington 
“Territory, and for the First Judicial District thereof, holding terms 
“at Walla Walla city, Walla Walla county, Washington Territory, do 
‘hereby certify that the foregoing ts a full, true, and correct tran- 
‘script of so much of the record in the above entitled cause as I am 
‘ by statute, and directions of attorneys in said cause, required to 
“transmit to the Supreme Court. In testimcny whereof, I have 
“hereunto set my hand and the seal of said District Court, this 15th 
day of June, A. D. 1883. 

“A. REEVES AYRES, Clerk. 
‘By Frank W. GoopuveE, Deputy, U. S. District Court, First Judicial 
|sEAL] District, Walla Walla, Washington Territory.” 


The certificate of the clerk, attached to the evidence, is as fol. 
lows : 


CERTIFICATE “B.” 


‘““TERRITORY OF WASHINGTON, | a 
“First Judicial District. 


“I, A. Reeves Ayres, Clerk of the District Court of Washington 
“ Territory, and for the First Judicial District thereof, holding terms 
‘at Walla Walla, Walla Walla county, in said Territor:, do hereby 
“ certify that the five packages of testimony herewith transmitted to 
“the Supreme Court, and numbered by pages, from 1 io 1,572, is 
“all the testimony in the case of Timothy P. Denney us. Hollon 
“Parker and John F. Boyer, as taken before B. L Sharpstein, 
“Esquire, referee in said case, and by him deposited with the clerk 
“of said Court. And I further certify, that the letters, papers and 
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“ exhibits, herewith transmitted and numbered in red ink figure;, from 
“1 to 130 respectively, are all the papers, letters and evidence intro- 
“ duced in said cause before said referee, and by him deposited with 
“the Clerk of said Court. 

‘In testimony whereof I have hereunto set my hand and affixed 
‘the seal of said District Court, this 15th day of June, 1883. 

“A. REEVES AYRES, Clerk. 

“ By Frank W. GoopnuE, Deputy, U. S. District Court, First Judi- 
[sEAL. ] cial District, Walla Walla, Washington Territory.” 


And the certificate of the referee, certifying the evidence to the 
Court, is as follows : 


CERTIFICATE OF REFEREE. 


“7, B. L. Sharpstein, referee in case of ‘Timothy P. Denney us. 
* H. Parker and J. F. Boyer, do hereby certify that the foregoing 
“evidence, consisting of five packages or bundles, numbered one 
*“(1), two (2), three (3), four (4), and five (§), is the evidence written 
“down before me and taken in said action, and that the same, with 
“the documentary evidence returned herewith, by me, into Court, 
“constitutes the evidence submitted to, and taken by me, in said 
“* action. | 

“Dated, March roth, 1882 

. “B. L. SHARPSTEIN, Referee.” 


Nothing could be more definite and certain than these certifi- 
cates, and it is confidently contended. that it does appear from the 
certificates, that the transcript “contains all of the evidence intro- 
“duced by the parties on the trial in the Court below,” and it is, 
therefore, sufficient. The Clerk has, in this instance, literally com- 
plied with the Code of Washington Territory, and with the rule of 
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om E the Supreme Court of that Territory. And, with all due deference 
tro- 3 to the Court, we must insist, that the case of Coleman us. Yesler, 
ith 4 I. Washington Territory report, page 591, has no bearing, whatever, 


upon the case at bar. In that case the certificate was as follows : 


~ “ TERRITORY OF WASHINGTON, 
° “Third Judicial District. sie 
| “J, James Seavey, Clerk of the District Court of the Third 
di- : “ Judicial District, etc., do hereby certify the foregoing to be a true, 
: ‘full and correct transcript of the record in the action wherein 
. ** Henry L. Yesler is plaintiff, and James M. Coleman is defendant, 
‘as appears, and is included within pages — to — herein inclusive. 
“Witness my hand and the seal of the said Court, at Seattle, 
“this, the — day of , A. D, 1879. 

‘ “JAMES SEAVEY, Clerk. 
, “By James M. Lup.tow, Deputy.” 
2 : In reference to such a certificate, the Court has well said, “such 
‘e “‘a certificate is obviously void, both for want of definiteness in 


‘describing the matter certified as a transcript, and for lack of the 
| “seal of the Court below.” 


This case was an action at law, and came up by writ of error, 
and the evidence could not be transmitted to the Supreme Court of 
Washington Territory in its original form, which must be done in the 
case at bar, under Sec. 464 of the Code of Washington Territory. 


Nothing was said in that certificate about sending “the record in the 
“ above entitled cause, as ] am by statute required,” and as directed in 
the notice of appeal by appellant, under Sec. 459. Hence, we insist 
that, we are not asking this Court to change or modify any established 
rule of practice, or change any law of the Territory of Washington. 
But, further, in the examination of this question. sight shou'd not be 
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lost of the familiar and well settled principle of law, that the pre- 
sumption is that official duty has been regularly and faithfully per- 
formed until the contrary appears. 


Hartwell vs. Root, ro Am. Dec., 232. 


Terry us. Blight, 16 id., ror. 


It must be presumed that the transcript contained all the 
evidence which the Clerk, under the law, was required to send up. 


Hilden us. Jordan, 28 Cal., 302. 
Smith us. Alben, 34 Cal., 506. 


= 


Waiving, for the present, all questions as to the sufficiency of 
the certificates, it is insisted that this is not a jurisdictioral question. 
What are the acts necessary to be done under the statutes of that 
Territory to constitute a valid transfer of a cause in equity to the 
Supreme Court by appeal? 


They are few and simple, and clearly defined by the statute. 


First. Section 458 of the Code provides how an appeal shall 
be taken, namely: “ An appeal is taken by filing with the Clerk of 
“the Court, in which the judgment or order appealed from is 
“entered, a notice stating the appeal from the same, or some specific 
‘‘ part thereof, and serving a copy of said notice on the adverse 
‘* party or his attorney.” , 

This section further provides what shall be stated in the notice 
of appeal, which we have had occasion heretofore to refer to, and 
among other things is as follows : 

“A particular description of every decision, ruling, order or 
“ decree, by which the appellant claims to have been aggrieved, and 
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“which he relies upon as a ground for a reversal or modification of 
“‘ the decree.” 

The simple compliance with this section of the Code, and 
service of the notice on the appellee, constitutes an appeal, and Sec. 
457 provides how and when an appeal shall be perfected, as follows : 
“Section 459. An appeal shall not be perfected until the notice 
‘thereof has been served upon the adverse party or his attorney of 
“record.” And, further, “‘ Upon the payment of his fees, the Clerk 
“shall forthwith transmit * * * * a transcript of the record 
‘tin the cause, or so much thereof as the appellant * * * * * 
“in writing in the notice has directed, to’ which shall be appended 
“copies of the notice of appeal and the supersedeas bond, if any.” 

Section 460 prescribes the next, last and only other requirement 
necessary to perfect an appeal, that is: 

‘The notice of appeal * * * * must be served at least 
“ 30 days, and the cause filed and docketed at least 15 days, before 
“the first day of the next term of Supreme Court.” 


All these things done, as required by Secticns 458, 459 and 
460, supra, and an appeal is taken and perfected and the jurisdiction 
of the Supreme Court is complete—whatever else is required by 
other sections of the statute, are not jurisdictional requirements. 


True, there must be @ transcript, that is to say, there must at 
least be a transcript of the pleadings and judgment entry filed and 
notice of appeal, in order to perfect an appeal and give jurisdiction. 
If nothing more is sent up, then, of course, any question of error 
appearing on the face of the record could be determined. 


No question of fact could be determined, and, if the record 
should be defective in that, all, or none, of the evidence has been 
sent up by the clerk, this would not be a ground of dismissal of the 
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pe 
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appeal, but the remedy, if either party desires a more complete 
record, is by a suggestion of diminution of the record, as provided 


for in Section 465 of the Code. 


It follows, therefore, that, if the certificate of the clerk failed to 
make it appear, within the meaning of Sec. 451, that ‘the transcript 
contains all the evidence,” if it does appear that a transcript was filed, 


although of nothing more than the notice of appeal and judgment roll, 


the question of jurisdiction is settled The jurisdiction of the court ts 
complete. The appeal is perfected, although the transcript may be 
defective in presenting the above case for trial on its merits, and it 
might be necessary to perfect, not the appeal, but the transcript. 
And, if the appellee felt himself aggrieved, by reason of any 
omission to certify up any portion of the record, he should have, at 
the earliest opportunity, made a motion to pertect the transcript, 
Having tailed to do this, and having failed to show wherein he was } 
In any manner agerieved, by a failure of the appellant to furnish any 
portion of the record which be claimed to have been omitted, we 
submit that he had no right to make a motion to dismiss the appeal, 
and the appellant can not be deprived of his statutory night, under 
the Organic Act of the Territory, of appeal from the Supreme Court 


of Washington Territory to this Court. 
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Wherefore, it ts respectfully insisted that a writ of Mandamus 
should tssue, directed to the Honorable Supreme Court of Washing. 
ton Territory and the judges thereof, requiring them to reinstate said 
appeal and place said cause upon their trial docket, and hear and 
determine the same upon its merits, and for a'l further proper relief. 

JOHN H. MITCHELL, 
ALFRED E. ISHAM, 


Counsel for Petitioner. 
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Jn the Supreme Court of Ibe nited 


OCTOBER TERM, 188s. 


No. 5, Original. . 


Petition of Holion Parker, tor a Writ of Mandamus, 
We ; 


The Supreme Court of the Territory of Washington, the 
Honorable Roger S. Greene, Chief-Justice, and the 
Honorables S. C. Wingard, John P. Hoyt, and 
George Turner, Associate Justices 
thereof, Respondents. 


BRIEF AND ARGUMENT 


or ‘* 
A. T. BRITTON, 
A. B. BROWNE, 
W. W. UPTON, 
‘ JOHN H. MITCHELL, Sor Petitioner. 
of Counsel for Petitioner. 


Huthe Supreme Court of the Elnited States, 


OCTOBER TERM, 1885.—No. 5.—Original. 


<n 
we 


Ex Parte in the Matter of the Petition of Hollon Parker, for a Writ 
of Mandamus, 

v. } 

The Supreme Court of the Territory of Washington, the Honorable 

Roger S. Greene, Chief-Justice, and the Honorables 
S. C. Wingard, John P. Hoyt, and George 
Turner, Associate Justices thereof, 

Respondents. 


—_ 
—_ 


Brief for Petitioner. 


a remem: sneeesi enemnameneet 


The purpose of the petition in this case is to obtain a 
writ of mandamus, directed to the Supreme Court of 
Washington Territory, commanding that Court to rein- 
state an appeal from a decree of the District Court of 
the Territory for the First Judicial District, in a suit in 
equity, wherein Elizabeth Denney, executrix of the estate 
of Timothy P. Denney, is plaintiff, and Hollon Parker and 
John F. Boyer are defendants. 

The decree was against each of the defendants severally, 
and the appeal was taken by the defendant, Hollon Parker, 
who now petitions for mandamus. The only grounds 
upon which the Court dismissed the appeal, and now de- 
clines to hear the cause on its merits, are an alleged 
insufficiency of notice of appeal and an alleged insufficiency 
of the clerk’s certificate attached to the transcript. 
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The appellant claims that the objection last mentioned 
is not a ground for dismissal, even if the certificate was 
imperfect and if the objection had not been waived; and 
that the objection to the notice of appeal is not well taken. 


MANDAMUS THE PROPER REMEDY. 


Where the Supreme Court of a Territory erroneously 
dismisses an appeal, the sole remedy of appellant is by 
an original action in the Supreme Court of the United 
States by petition for mandamus. 

Insurance Co. v. Comstock, 16 Wall., 258. 
Railroad Co. v. Wiswell, 23 Wall., 507. 
Harrington v. Haller, 111 U. S., 796. 


Such judgment of dismissal is not a final judgment, or 
final decision within the meaning of those terms as used 
in sections 702 and 1911 of the Revised Statutes, regula- 
ting writs of error and appeals to the Supreme Court of 
the United States from the Supreme Court of Washington 
Territory, and hence the appellant in said cause and _peti- 
tioner herein bas no remedy by appeal. 

Harrington v. Haller, supra. 


The dismissal of the appeal was a refusal to hear and 
decide the cause. The remedy therefore is by mandamus 
to compel the Court to entertain the case and proceed to 
its determination, not by appeal or writ of error to review 
what has been done. 

Er parte Bradstreet, 7 Peters, 647. 
Er parte Newman, 14 Wall., 165. 
Harrington +. Haller, supra. 


STATEMENT. 


A proper examination of the points presented requires 
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consideration of the history of the case, together with 
certain provisions of the code of practice enacted by the 
Territorial Legislature. | 

In the District Court the defendant Boyer made default 
for want of answer, (Petition p. 3,) and the defendant, 
Parker, having answered and the cause having been sub- 
mitted on the pleadings and evidence, the District Court, 
on March 31, 1882, rendered a decree severally against 
each of the defendants. (Petition p. 8.) 

Hollon Parker, who now petitions for mandamus, ap- 
pealed to the Supreme Court of the Territory and caused 
the notice of appeal and the transcript to be filed in the 
Supreme Court in June, 1883, and at the July term, 1883, 
the plaintiff, T. P.. Denney, appeared in the Appellate 
Court and moved to dismiss the appeal on grounds entirely 
different, and not including the grounds of dismissal] under 
consideration. (See Petition, p. 24.) That motion, after 
some interlocutory proceedings, being overruled, the 
respective parties proceeded to argue the cause on its 
merits, without further objection to the sufficiency of the 
appeal, and after four days’ argument by counsel of the 
respective parties the cause was submitted to the Appellate 
Court on its merits for final decision, and was by the Court 
taken under advisement. (Petition, pp. 31 and 32.) 

By reason of an act of Congress creating a new Judicial 
District in Washington Territory, and the appointment of 
a fourth Judge, (Judge George Turner,) the quorum of 
that Honorable Court, necessary to a decision of the 
cause, was broken, and the cause was for this reason 
ordered by the Court set down for reargument, and not 
until this cause was reached for reargument, in pursuance 
of the order of the Court aforesaid, to wit, on July 22d, 
A. D. 1885, and not until appellant's counsel had com- 
menced his argument on the merits, did the appellee sub- 
mit the last motion for dismissal of the appeal. 


TTor, & particular 
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The Court grante 
Stating the grounds 
First. Bee 


d the motion dismisgin 
of dismissa] 88 follows - 


“use no sufficient notice of appeal was served 
by the appellant, Parker, on } 


is co-defendant, John F. 
oyer, as required by Section 454 of the Code of Wash- 
ington Terr; 
Second. That John 
appellant, Parker, was a necessary party to the record on 
4ppeal, and should hay 


g the appeal, 


SUFFI, ‘TENCY OF THE NOTICE OF APPEAL, 


It is not Claimed that the notice of appeal fails to com- 
ply with the requirements of Section 458 of the Code of 
Washington Territory, Which directs how an appeal ig 
taken, and is 48 follows - 


“SEc. 459, An appeal or writ of error is taken by fili 
" with the Clerk of the Court in which the judgment or or- 


‘ntered, a notice sta- 


) € Same or his 

* Must contain the litle of the Dig. 
_ Proceedings Sought to be re. 

“ viewed were had; the title of the cause as in the Dis- 

* trict Court; a Particular degerjp}; ] 

* decree or order 

“ appeal, a partic every decision, ruling, 

“ Order, or decree by which the appe 

* been aggrieved, and which 


. Pon 4s grounds for 
Odification of the judgment, order, or de. 
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The appellee claims that the appellant hus misconstrued 
sections 454, 455, and 456 of the Territorial Code, and that 
those sections require the service of notice of an appeal 
“actually prosecuted ” or an existing appeal, and that a 
notice given to a co-party before the appeal is perfected 
is not sufficient. These sections are as follows : 


“Sec. 454. A part of several co-parties may appeal or 
“ prosecute a writ of error; but in such case they must 
‘“‘ serve notice thereof upon ‘all the other co-parties and file 
“the proof thereof with the Clerk of the Supreme Court. 

“Src. 455. If the other co-parties refuse to join, they 
“ cannot, nor can any of them, take an appeal or writ of 
‘¢ error afterwards; nor shall they derive any benefit from 
“ the appeal, or suit in error, unless from the necessity of 
“‘ the case. 

“ Sec. 456. Unless they appear and decline to join, they 
‘“‘ shall be deemed to have joined and shall be liable for 
“ their due proportion of costs.” 


The record shows (see affidavit of A. E. Isham, attorney 
for appellant, Parker, on page 33 of petition on file,) that, 
on the 19th day of June, 1882, he served on the co-defen- 
dant, John F. Boyer, a notice, of which the raged is a 
true copy to wit: 


“In the District Court of the First Judicial District of 
“ Washington Territory in and for Walla W ‘alda 
“ County. 


“ Timoruy P. Denney, Plaintiff, | 


~, | 
‘“ Hoivuon ParKER and Joun F. Boven, ; 
“ Defendants. 


“ To Joun F. Boyen, one of the defendants in the above- 
“ entitled cause: 

“ You will please take notice that your co-defendant, 

‘“ Hollon Parker, in the above-entitled action, will on this 
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“the 19th day of June, 1882, file a notice of appeal and 
“ stay bond, and appeal said cause to the Supreme Court 
“of Washington Territory, holding terms at Olympia, 
“ July term, 1883, and you are herewith requested to join 


“in said appeal. 
“A. E. ISHAM, 
“ Attorney for Hollon Parker, defendant. 
“ Dated this 19th day of June, 1882.” 


That, on the 19th day of June, 1882, said co-defendant, 
John F. Boyer, accepted service of said notice by writing 
on the original thereof and signing his name to the same 
as follows : 


‘“ T hereby accept service of the above notice this 19th 
‘‘ day of June, 1882, and decline to join in an appeal in 
‘‘ said cause wherein T. P. Denney is plaintiff, and Hollon 
‘‘ Parker and John F. Boyer are defendants. 

: “JOHN F. BOYER, 
“ Defendant.” 

That the original of said notice of appeal, so served on 
said Boyer, together with his acceptance of service thereof, 
and his written declination to join in said appeal, was duly 
filed in that Court on the 9th day of July, A. D. 1883, and 
proof of such service and acceptance of service by said 
Boyer, and of his declination to join in said appeal, had 
been duly filed with the Clerk of the Supreme Court, as 
appears from affidavit of A. E. Isham, filed in the case, 
a copy of which is as follows: 
“In the Supreme Court of Washington Territory, July 

“ Term, A. D. 1885. 
“ Timotuy P. Denney, Appellee, 
v i 


“ HoLuon PARKER and Joun F. Boyer, 
“ Appellants. 


“ Terrirory OF WasHINGTON, Thurston County, sa: 
“I, A. E. Isham, being first duly sworn, depose and say, 


T 


“ Tam the attorney for Hollon Parker, the above-named 
“‘ appellant, and have been such attorney of record all the 
“time since said action was commenced. That, on the 
“ 19th day of June, 1882, at the City of Walla Walla, in 
“ Walla Walla County, Washington Territory, between the 
“ hours of 9 a. M. and 3 Pp. m. of said day, I served on the 
“ defendant above named, John F. Boyer, a written notice, 
“ by then and there giving to him a full and true copy of 
“the same, notifying him that his co-defendant, Hollon 
“ Parker, would appeal said cause to the Supreme Court 
“ of this Territory. The original said notice is dated June 
“19th, 1882, and filed in this Court July 9th, 1883, 
“ marked Exhibit “A,” and herewith made a part of this 
“ affidavit. 

“That said notice was served on said John F. Boyer, 
“ before the notice of appeal was filed or served in said 
“ cause on the plaintiff or his attorney of record, and that, 
“ after serving said John F. Boyer, on said day, I filed the 
“ notice of appeal which appears of record in this cause. 
“ That the party, John F. Boyer, who accepted service on 
“ said original notice of appeal, filed as aforesaid, and who 
“ declined to join with his co-defendant, Hollon Parker, is 
‘the same person who signed his name to the said notice 
“ of appeal, and who is the co-defendant in the above-en- 


“ titled cause. 
“A. E. ISHAM. 
“ Subscribed and sworn to before me this July 22, 1885. 
[ SEAL. | “R. G. O'BRIEN, 
('lerk.” 


We submit that the true and only reasonable construc- 
tion of the three sections is, that in a case requiring such 
notice, it must be given to the co-party in time to enable 
him to determine, before the appeal is taken, whether he 
will join in the appeal. 

Section 458, above quoted, provides explicitly how an 
appeal shall be taken. 

By Section 458, an appeal is taken by filing a notice and 
serving a copy on the adverse party. 
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By Section 454, in certain cases an appellant is required 
in addition to thus taking an appeal, to serve a notice (not 
@ copy) on co-parties. This notice is not the appeal ; it 
is additional. 

By Section 455 and 456 such co-parties may, upon be- 
ing served with notice, join or refuse to join in the appeal, 
and unless they appear and decline to join they shall be 
deemed to have joined. 

Under these statutory provisions, as in all other cases, a 
notice of appeal must be direct and certain, not only as to the 
court, the title of the cause and the subject-matter, but also as 
to the party or parties appealing ; and it would be impossible 
to frame a sufficient notice of appeal without first determin- 
ing what party or parties shall join in the appeal. 

In other words it must be first decided who will appeal 
before the appeal can be taken ; and before any sufficient 
notice of appeal can be drawn up. Hence notice to a co- 
party must necessarily be given before the appeal is 
taken. 

The somewhat vague use of the word “ thereof,” in each 
place where it occurs in Section 454, should not be per- 
mitted to give to the section a wholly unreasonable con- 
struction. 

If the co-party elects to join, it would be irrational to 
vive hum no voice in determining on what grounds the ap- 
peal is to be taken. It would be in cisregard of his rights 
to compel him to make his election after the appeal is 
consummated. 

The proper form of the notice of appeal necessarily re- 
mains unknown until it becomes known whether the co- 
party will join. , 

The notice to a co-party is intended by the lawmaker 
to serve a different purpose from that of a notice of ap- 
peal. That its office is not jurisdictional is indicated in 
several ways : 


9 


Ist. Because section 458 is definite and certain as to 
how an appeal is to be taken. 

2d. Because notice to a co-party would be mockery to 
him, if the law does not contemplate giving him time after 
notice to join in assigning grounds of appeal. 

3d. The statute prescribes penalties for not joining in 
the appeal that would be unreasonable, unless the co- 
party is to be notified before the appeal is taken. _ 

Section 454 directs that appellant must serve notice on 
all the other co-parties, but it does not declare that an ap- 
peal is to be thus taken, or make such notice the taking 
of the appeal, or indicate that it is a jurisdictional step. 

If notice to a co-party was part of the taking of the ap- 
peal, it does not follow that a particaolar time of serving 
of the notice is so essential as. to render a departure an 
inexcusable irregularity, especially as the statute is silent 
as to the time when this notice is to be given. 

The section requiring notice on a co-party does not pre- 
seribe the time within which a co-party must be notified, 
and it does not deprive the Court of the power to order 
that additional notice be given to one or more co-parties 
after the appeal has been taken, nor of the power to. per- 
mit other parties to appear or to direct that they be 
brought in. 

If it were the intent of the lawmaker that notice must 
be given to the co-party at or subsequent to the time when 
the appeal is taken, the history of this case shows that 
even in that view the law was complied with. 

The notice to the defendant and co-party, Boyer, of the 
appellant's present purpose of then appealing, together 
with the simultaneous endorsement thereon made by the 
co-party, declining “to join in an appeal in the said 
cause,” taken in connection with the appellant's subsequent 
co-operation by filing the notice and its endorsement in 
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the cause, were a series of acts within the doctrine of 
relation, and these several steps constitute a continuous 
transaction cotemporaneous with the taking of the 
appeal. 

When it was thus made a matter of record that the co- 
party “declined to join” in an appeal, the purpose of 
Section 454 was attained and the section was complied 
with. 

Had he not declined, with whom and in what would he 
have joined? Most assuredly with the moving party, and 
in an appeal in the taking of which he should have a 
voice, and in an appeal in which he would become a party 
appellant. 

The statute does not require that the notice to the co- 
party shall contain the particulars required by Section 
458; it is preliminary to the preparation of those particu- 
lar specifications, and it must necessarily be preliminary, 
that the notice required by Section 458 may be possible, 
where there are co-parties appealing from a joint judg- 
ment or decree. 

Jurisdiction of a subject-matter cannot be conferred by 
consent, but jurisdiction of the person can be conferred by 
the appearance of a consenting party in a cause, and in- 
formality in a notice can be waived by such entry of 
appearance ; and it is a rule of universal application that 
a general appearance of a party to the merits of a cause 
does away with all imperfections of notice and confers 
jurisdiction of the person. 

At the time of his first motion to dismiss, the plaintiff 
and appellee, Timothy P. Denney, appeared specially and 
moved to dismiss on the specified grounds set out in his 
motion, on page 24 of the petition ; grounds differing en- 
tirely from those subsequently urged. (Petition, pp. 8, 24, 


33.) 
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Afterwards, without objection to the appeal, other than 
those thus presented in his first motion and overruled, he 
appeared generally in the cause and made his defence on 
the merits as appellee in the equity suit, which was then 
tried de novo on the original evidence ; and until after his 
submission of the cause to the Court for final decision on 
its merits, the appeal was not objected to on any ground 
similar to that presented in appellee’s last motion. By 
thus appearing to the merits in the cause the appellant 
waived all informalities of notice other than those included 
in his original motion. (P. C. & St. L. Ry. Co. v. Ramsey, 
22 Wall., 322; Pollard e¢ al. v. Dwight, 4 Cranch, 421, 
428 ; Sands v. Knox, 3 Cranch, 496.) 


Such is the rule at common law. (Farmer v. Montford, 
9 Meeson and Welsby, 100; 1 Dowling’s New Series, 3.) 


Appearing by counsel and moving to dismiss the bill for - 


want of jurisdiction, and also for want of equity, amounts 
to a voluntary appearance. (Jones v. Andrews eft al., 10 
Wall, 327.) 


Parties may admit facts that show jurisdiction. (P. C. 
& St. L. Ry. Co. v. Ramsey, supra.) 


See, also, State of N. J. v. State of N. Y., 3 Pet., 459; 
Toland v. Sprague, 12 Pet., 300; State of R. 1. v. State of 
Mass., 12 Pet., 657, 719, and Tourniquet v. Perkins, 7 
How., 160, 171. 


It is respectfully submitted that the record in this case 
shows a substantial, and in fact a full, compliance with the 
requirements of Sec. 454 of the Code of Washington Terri- 
tory, in reference to service of notice on the co-defendant. 
The questidn is not whether one of several co-parties can, in 
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the absence of this statute, appeal without the others join- 
ing, and therefore the decision in 7 Peters, 399, is not ap- 
plicable to the case at bar. This Section of the Code pro- 
vides, that a part of several co-parties may appeal without 
joining his co-partner, provided, always, that they must 
serve notice thereof upon all the other co-parties, and 
file proof thereof with the Clerk of the Supreme Court. 
What is the object or purpose of the law, in requiring such 
“ notice thereof” to be served on a co-defendant ? Simply 
to give him notice of the fact that an appeal is éo be taken, 
to the end that he may have an opportunity to join in such 
appeal, if he wish. It is not required that the notice so 
served shall, as in the case of the notice served on the ap- 
pellee, contain certain specific things, as required by Sec. 
458 of the Code of Washington Territory. In the one case, 
that of the co-party served, the purpose of the law is met 
by simply serving on him a notice of the fuct that an ap- 
peal is «Lout to be taken, not that an appeal 42s been taken, 
which would make him a party to the appeal without giv- 
ing him the right of election to join, or decline to join, in 
in the appeal. In the case of the notice served on the ap- 
pellee, all the specifications, mentioned in Sec. 458 of the 
Code, must be set out, including * * * “a particular 
“ description of every decision, ruling, order, or decree, by 
“which the appellant claims to have been aggrieved, and 
“ which he relies upon as grounds for a reversal or mo.li- 
* fication of the judgment, order, or decree.” 


so *% * & * * 


That the notice, referred to in Sections 454 and 455, is 
by the law-maker intended to be a different character of 
notice from that referred to in Sec. 4538, is clearly apparent 
from what follows in Sec. 455, when it says: “If the other 
‘“ co-parties refuse to Join, they can not, nor can any of 
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they derive any benefit from the appeal.” 


% * % * 


sense of the word, to the appeal. 


“ them, take an appeal, or writ of error, afterwards, nor shal! 


Refuse to join, with whom and in what ? 
suredly with the moving party, and ia the appeal which 
he proposes to take. Clearly, the law, therefore, contem- 
plates that the notice on a co-party, required by Sec. 454 
of the Code, is a notice to be served g7ure an appeal is 
taken, before any notice of appeal is served or prepared 
for service on the appellee, as required by Section 458, so 
that such co-party may, if he wish, join the moving party 
in such notice of appeal, so ¢o de served on the appellee, 
and, in case the co-party refuses’ to join in the appeal, and 
the moving party “ files proof thereof with the Clerk of the 
“ Supreme Court,” under Sec. 454, he is not entitled to 
any further notice from his co-party, anJ'is not a necessary 
party to any further record or proceeding’in the cause, for 
the reason the statute declares, “ nor shall they derive any 
“ benefit from the appeal.” (Sec. 455 of the Code.) 

It is submitted, confidently, therefore, that the notice 
required to be served by Sec 454, on a co-party, is vot the 
regular notice of appeal which Sec. 458 requires to be 
served on the appellee, or adverse party, but simply a 
notice of the fuct that the party serving the notice is about 
to appeal, and to the end that he may, if he wish, join him 
in such appeal. If a co-party, when notified, as required 
by Sec. 454, declines to join his co-party in the appeal, 
then the facts operate as a limitation of his right to appeal. 
He cannot appeal afterwards, nor shall he receive any 
benefit from the appeal. His rights in the premises are 
at an end, and he should not be made a party, in ans 
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The law does not require that he shall receive a notice. 
containing * * * “a particular description of every 
“ decision, ruling, order, or decree,” * * * relied upon 
by appellant for a reversal or modification of the judgment, 


order, or decree. 
It is further provided in Sec. 456 that, “ unless they 


“ appear and decline to join, they shall be deemed to have 
“ joined, and shall be liable for their due proportion of 
‘ecosts.” No costs can be imposed upon them by the 
service of the notice of appeal, without first giving them 
the right of election to join in the appeal, by the service 
of a simple notice of the appellant’s desire to appeal, and 
his desire to make them a party to the appeal under Sec. 
454 of the Code. 

But, aside from all questions as to the character of the 
notice to be served on a co-defendant, the co-party in this 
case has come into Court and placed himself on the record 
of the Supreme Court of Washington Territory, under Sec- 
tion 454, and entered his appearance in the case, declining 
over his own signature to join in an appeal. He says: “I 
‘“‘ decline to join in an appeal in said cause,” reciting the 
cause by its title. What more is required? Was he not 
notified ? Did he not have an opportunity to join in the 
appeal? Has he not, in writing, declined to join? Surely 
nothing more could be required, so far as this question is 
concerned, to have given the Supreme Court of Washington 
Territory jurisdiction, under this statute, of the separate 
appeal of Hollon Parker, appellant. 

But, not only so. The record in this case shows that 
Boyer made default in the Court below, never appeared 
therein, in person or by attorney, never filed any pleading, 
and judgment and decree was entered against him by 
default. Boyer, therefore, had no right to appeal. He 
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could not legally have either joined with Parker in his 
appeal or taken one himself. 

Flake v. Van Wagenon, 54 N. Y., 25. 

McMahon v. Rauhn, 47 N. Y., 67-72. 

Jones v. Purcell, 58 N. Y., 389. 


It is submitted, furthermore, that the judgment and 
decree in the Court below, against the defendants, is not a 
joint judgment or decree. (Petition, p. —.) 

Upon the contrary, it-is clearly, in every sense of the 
word, a several judgment and decree. The records show 
that the decree against the defendant, Boyer, simply directs 
him to convey to plaintiff certain specified real estate, and 
this is all there is to it; while the decree against defendant, 
Parker, directs him to convey to plaintiff, certain other 
specified real estate, and in addition to respond in a certain 
amount, in money. In no sense of the term, therefore, can 
it be said that the decree is a joint one, or joint and several ; 
but, in every sense of the term the decrees are in their nature 
distinct and several. 

In the absence of any statute, the law is well settled 
that, where a judgment or decree is joint, all the parties 
against whom a joint decree is rendered must join in 
the appeal; and, anciently,it was held by the Courts 
that, in such a case, where one of the parties refused to 
join, the other wishing to proceed, could do so by what was 
known to the law as summons and severance. But it has 
been held, where a judguent or decree is nof joint, or joint 
or several, but purely several, that, then, any party to such 
judgment or decree could appeal alone. 

The Supreme Court of the United States, however, has 
declared, quite recently, that this old doctrine of a remedy 
by summons and severance has fallen into disuse, and in 
the case of a joint judgment or decree, this Court now 
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hold to the doctrine that, if only one of the parties to 
such decree wishes to appeal, he can do so by simply 
notifying his co-party or co-parties of the appeal, and if 
they, after being so notified, do not appeal that, then, the 
moving party will be permitted to proceed alone. _ 
. Masterson v. Howard, 10 Wallace, 416. 
Germain v. Mason, 12 Wallace, 259. 
O’Dowd v. Russel, 14 Wallace, 402. 


There can be no doubt that the povisions of the Code of 
Washington Territory, Secs. 454 to 456 inclusive, are based 
upon this latter doctrine of the Supreme Court of the 
United States, namely, that instead of requiring one of 
several co-defendants who wishes to appeal to get his 
remedy through the ancient means of summons and sev- 
erance ; or in other words, by process issued out of the 
Court and duly served as a summons, he 1s simply required 
to serve a notice in writing of his intention to appeal, on 
his co-defendants, and file proof thereof with the Clerk of 
the Supreme Court. 

Clearly, in the absence of any statute, such would be the 
law to-day. It 1s equally clear that the provisions of the 
Code in question simply incorporate this doctrine into the 
statute. 

In the case of Masterson v. Howard, supra, Mr. Justice 
Miller, in discussing these questions, uses the following 
language : 


“We do not attach importance to the technical 
“ mode ‘of proceeding called summons and severance. 
“ We should have held this appeal good if it had appeared 
“an any ray by the record that Maverick had been noti- 
“ fied in writing to appear, and that he had failed to ap- 
* pear, or, if appearing, had refused to join. But the 
* mere allegation of his refusal, in the petition of appel- 
“lant, does not prove this. We think there should be a 
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‘“ written notice and due service, or the record should show 
‘“ his appearance and refusal, and that the Court on that 
“ ground granted an appeal to the party who prayed for 
‘“ it, as to his own interest.” 


And in the case of O’Dowd v. Russell, supra, this Court 
held that “such a writ of error would be sustained if it 
“ appeared from the record that the defendants, not joined, 
“ had been notified in writing and had refused to join. 
“In this case it appears by the record that written no- 
“ tice was given to the co-defendants of O’Dowd, and they 
“ declined to join. This was equivalent to summons and 
“ severance.” : | 

In the case under consideration, these requirements of 
law have been fully and completely met. <A notice in 
writing was served ; proof ofthat service was made and 
filed in that Court ; besides, the record shows the appear- 
ance of Boyer, and his refusal in writing to join in the ap- 
peal. 
Further, it has been held, that the appeal will not be 
dismissed for want of necessary parties, when, as between 
the parties to the appeal, the decision appealed from may 
be reversed or modified in some substantial particular 
without affecting the rights of other parties to the litiga- 
tion in the Court below, under such decision, who have 
not been made parties to the appeal. 

In the case of Germain v. Mason, supra, this Court 
held : 


“In the case before us, the writ is sued out by Germain 
“ alone, who is the only party mentioned as damaged by 
“ the alleged error of the Court, and who alone gives the 
“ appeal bond. If, therefore, Germain can bring the writ 
“ without joining other parties as plaintiffs in error, the 
“ writ is not defective.” | 


We insist that, by the appearance of John B. Allen, at- 
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torney for appellee, at the July Term, 1883, of the Su- 
preme Court of Washington Territory, and his argument 
and submission ‘of said case on its merits, that he waived 
all right to question the jurisdiction of that Court in regard 
to the joinder or non-joinder of the co-defendants in the 
case ; and the Court ought to have again heard and de- 
termined the case on its merits. 

The appellee's right to join co-defendants, or his ob- 
jection to their non-joinder, had been waived. It was a 
mere irregularity, if any, which should have been taken 
advantage of at the proper time. 

Amis v. Smith, 16 Peters, 301. (Reports of the Su- 
preme Court of the United States by Federick C. Brightly, 
vols. 15, 16, original report, 303.) 


This Court, in that case, decided as follows: “It has 
“ been sued out and prosecuted by one of several co-de- 
“ fendants ; and, without asking that the other defendants 
“ should be summoned and served, the defendant has, 
“ however, appeared and defended the suit, and thereby 
“ waived the irregularity.” 


In support of the same principle we refer to Poppleton 
v. Nelson, 10 Oregon, p. 437. 

There can be no reason for an enactment or a construc- 
tion that would require notice to a co-party to enable a 
party to appeal from a decree that is several and does not 
affect a co-party. 

Section 457, of the Code of the Territory, provides : 


‘An appeal or writ of error from part of an order or 
“from one of the judgments of a final adjudication, or 
“ from part of a judgment, shall not disturb or delay the 
“rights of any party to any judgment or part of any 
“ judgment, or order not appealed from, but the same 


“ shall proceed as if no such appeal had been made.” 
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Hence, the refusal of Boyer to join in an appeal, left the 
| decree below final as to him and capable of immediate 
enforcement. This was a direct advantage to the plaintiff. 
Upon what possible ground can he now be justly heard 
to: complain that Boyer’s refusal tp appeal, or any technical 
informality in a notice served upon Boyer, must operate 
to defeat the jurisdiction of the Appellate Court over 
Parker, when Boyer, because of being in default, is pro- 
hibited by the Code of the Territory from taking an appeal, 
and is concluded by the decree of the District Court ? 


THE CLERK’S CERTIFICATE. 


The appellant claims that the certificate attached to the 
transcript is sufficient, and that if the transcript or its cer- 
tificate were defective the remedy would be by causing the 
certificate to be perfected. (Morgan v. Curtenius, 19 How., 
8; Gelston v. Hoyt, 3 Wheat., 246; Stearns v. U. S., 4 
Wall., 1; Hodges v. Vaughan, 19 Wall., 12.) 

Insufficiency of the transcript or informality of the cer- 
tificate does not raise a question of jurisdiction or author- 
ize a dismissal of the cause for want of jurisdiction. (U.S. 
v. Adams, 6 Wall., 107; Hodges v. Vaughan, 19 Wall., 12.) 


Whenever it is made to appear to an Appellate Court that 
notice of appeal has been served and a proper under- 
taking filed, the Court has jurisdiction, and either party 
may invoke the aid of the Appellate Court to compel the 
production of a proper transcript. (Huggins v. Wynd- 
hamkemp, 18 How., 530; Field v. Milton, 3 Cranch, 514. 
U. S. v. Child et al., 9 Wall, 361.) 


See, also, Fairburn v. Goldsmith, 56 Iowa, 347; Dufos- 
sat v. Labranche, 27 La., 283; Flint v. Peck, 22 La., 246. 


An appeal should not be dismissed for such defect. aq 
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(Alexander v. Wilson, 42 Ala., 513; Underwood v. Un- 
derwood, 12 Fla., 432 ; Seymour v. Freer, 5 Wall., 822.) 


As a further proposition of law, bearing upon the ques- 
tion as to whether or not a failure to certify up all the testi- 
mony, when the appeal comes up, is a jurisdictional ques- 
tion, and the grounds upon which an appeal may be 
dismissed, we respectfully suggest, that the certificate of 
the Clerk is prima facie evidence, when nothing appears 
in the transcript to the contrary, that all of the evidence 
has been certified up, and that great faith should be given 
to the certificate of the Clerk below. 

The Rio Grande, 19 Wallace, p. 179. 


In this case this Court says: “ But if not, it is quite 
“ clear that the certificate of the Clerk of the Court must 
“ be regarded as prima facie evidence that the matter of 
“ fact alleged in the motion is not well founded.” 

In the State of California and other States, wherein cases 
of law are brought up on bills of exception, and cases in 
equity are brought up on appeal, with what is called a 
statement, which takes the place of all the testimony, or of 
a bill of exceptions, it has been frequently held that a 
failure to send up such statement is not a ground upon 
which an appeal may be dismissed for want of jurisdiction. 

Solomon v. Reese, 34 Cal., 28. 


In the case of Solomon v. Reese, supra, the Court said : 


“ The point, that we cannot entertain the appeal, because 
“ the record does not contain a statement of the grounds 
‘“ of appeal, is also untenable. The case comes here upon 
‘ the judgment roll, and, where such is the case, no state- 
‘“ ments of the grounds of appeal is required. (Hutton v. 
“ Reed, 25 Cal., 478.) So of the objection, that the tran- 
“ script does not contain all that is required by the 346th 
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“ section of the Practice Act. If there was anything in the 
“ objection, it should have been made before the argument, 
“so that the appellant could have had an opportunity to 
“ supply the missing papers.” 


See, also, Bennett v. His Creditors, 22 Cal., p. 43. 
Ross v. Roadhouse, 36 Cal., p. 581. 
St. John v. Kidd, 26 Cal., p. 264. 


It is further respectfully submitted, that the record with 
the Court below shows various questions arising upon the 
pleadings and judgment roll—among others the question 
that the complaint does not state facts sufficient to consti- 
tute a cause of suit ; also, that the pleadings are insuffi- 
cient to sustain the report of the referee and the decree of 
the Court ; also various other questions—all of which the 
appellant Parker is ready to have passed upon by the 
Court, irrespective of any questions of fact involved in the 
case. | | 

Bearing upon this proposition, we submit the following 
authorities : 


MacAbee v..Randall, 41 Cal., p. 136. 


In the case of MacAbee v. Randall, «upra, the Court 
held that, on an appeal from a judgment without a bill of 
exceptions, or statement of the evidence, the Court would 
review the judgment roll, and in Harper, administratrix, v. 
Minor ef al., 27 Cal., 107, “ that on an appeal from a judg- 
ment, the Court will review the judgment roll.” 

But, now, as to the other point in the case, as stated in 
the opinion of the Court below, namely: “That there is 
“ nothing in the transcript to certify this Court that it had 
“ before it the whole of the evidence.” Assuming, for the 
present, and only for the sake of this argument, that the 
certificate of the Clerk of the Court below as to the evi- 
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dence is a jurisdictional matter, we respectfully submit a 
careful examination of these certificates on file will show a 
full compliance with all the provisions of law and rules of 
that Court on that subject. In the first place, Sec. 451 of 
the Code does not require, in terms or inferentially, that 
the Clerk shall state in his certificate that ‘“ the trans- 
“ cript contains all the evidence introduced,” etc.; it only 
requires that “it shall appear from such certificate * 
« * * that the transcript contains all the evidence in- 
“ troduced by the parties.” * * * * If, therefore, the 
certificate is of such character as to cause it to appear to the 
Court that all the evidence is contained in the transcript, 
then it is quite immaterial by what language, or by what par- 
ticular words, this fact is made to appear in said certificate. 
The Supreme Court of Washington Territory has pre- 
scribed a form for such certificates, (Rule IT. of Rules of 
Supreme Court of W. T.,) wherein, instead of requiring 
that the certificate shall state that the “ transcript contains 
all the evidence,” etc., it simply requires that the Clerk 
shall certify that “ the foregoing is a full, true, and correct 
“ transcript of so much of the record, in the above-entitled 
“ cause, as I am by statute required, on appeal, to trans- 
“ mit to the Supreme Court.” 

This, then, is the construction placed by the Court below 
on Sec. 451 of the Code, in so far as such section relates 
to the character of the Clerk’s certificate on appeal. This 
rule, and this construction, have been literally followed in 
this case, word for word, letter for letter. Surely members 
of the bar ought not to be misled by any such form, pre- 
scribed as a rule of Court, to their prejudice ; besides the 
form prescribed is fully warranted by the statute. 

But not only so, Sec. 459 of the Code provides, that, 
“Upon payment of his fees, the Clerk shall forthwith 
‘transmit, by mail, * * * a transcript of the record 
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“in the cause, or so much thereof as the appellant or 
“ plaintiff in error, in writing in the notice, has directed.” 

Turning to the notice in writing filed in this. particular 
cause, it will be found that the appellant directed the Clerk 
as follows : 


“ And, you, the Clerk of said Court, will please trans- 
20 “ mit to the Supreme Court, all the papers filed in this 

‘ cause, (except subpeenas,) as by law provided in Secs. 
. « 459 and 464, Code of 1881, together with your certificate 
‘‘ as provided in rule 2 of the Supreme Court.” 


The certificate of the Clerk in this case, after setting 
out in hecverba, all that the rule of Court supra requires, 
goes on to state, further, that he has fully complied with | 
the directions of appellant. Those directions, as we have 
‘seen, were to send up all the papers filed in the case, ex- 
‘cept subpoenas ; and the Clerk has certified that he has 
sent up al/ that he was directed to send up. Can it, there- 
fore, with any degree of propriety, be said that it does not 
‘appear from the certificate of the Clerk,” as provided in 
Sec. 451, that the “transcript contains all the evidence 
“ introduced by the parties in the Court below ?” 

It seems, most clearly, that such a construction cannot 
be maintained. : 

To save trouble in referring to the record, the full 
copies of such certificates are here given as follows: 


CERTIFICATE “4.” 


‘ TERRITORY OF WASHINGTON, ? 
“ Kirst Judicial District, 


‘“T, A. Reeves Ayres, Clerk of the District Court of 
"Washington Territory, and for the First Judicial District 
“ thereof, holding terms at Walla Walla city, Walla Walla 
“ County, Washington Territory, do hereby “certify that the 
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“ foregoing is a full, true, and correct transcript of so 
“ much of the record in the above-entitled cause as I am 
“ by statute, and directions of attorneys in said cause, re- 
“ quired to transmit to the Supreme Court. In testimony 
“ whereof I have hereunto set my hand and the seal of 
“ said District Court, this 15th day of June, A. D. 1883. 

[ SEAL. ] “A. REEVES AYRES, Clerk, 

“by FRANK W. GOODHUE, 
“ Deputy U. S. District Court, First Judicial Istrict, 
“ Walla Walla, Washington Territory.” 


The certificate of the Clerk attached to the evidence is 
as follows : 


CERTIFICATE ‘* B.” 


TERRITORY OF WASHINGTON, 2... 
First Judicial District, yo" 


“T, A. Reeves Ayers, Clerk of the District Court o 
‘“ Washington Territory, and for the First Judicial District 
“thereof, holding terms at Walla Walla, Walla Walla 
“ County, in said Territory, do hereby certify that the five 
“ packages of testimony herewith transmitted to the Su- 
‘‘preme Court, and numbered by pages from 1 to 1,572, 
‘is all the testimony in the case of Timothy P. Denney 
“y. Hollon Parker and John F. Boyer, as taken before 
‘“ B. L. Sharpstein, Esquire, referee in said case, and by 
“him deposited with the Clerk of said Court. And I 
“ further certify, that the letters, papers, and exhibits, 
“ herewith transmitted and numbered in ink figures 
“ from 1 to 130 respectively, are all the papers, letters, 
“and evidence introduced in said cause before said ref- 
‘ eree, and by him deposited with the Clerk pf said Court. 

“In testimony whereof, I have hereunto set my hand 
“and affixed the seal of said District Court this 15th day 
* of June, 1883. 

| SEAL. | “A. REEVES AYRES, Clerk; 

“By FRANK W. GOODHUE, 

* Deputy U.S. District Court, First Judicial District, 
, Walla Walla, Washington Territory.” 
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And the certificate of the referee, certifying the evidevce 
to the Court, is as follows: 


Certificate of Referee. 


“1, B. L. Sharpstein, referee in case of Timothy P. 
“ Denney v. H. Parker and J. F. Boyer, do hereby certify 
“that the foregoing evidence, consisting of five packages 
‘ or bundles, numbered one, (1,) two, (2,) three, (3,) four, 
“‘ (4,) five, (5,) 1s the evidence written down before me and 
“taken in said action, and that the same, with the doc- 
“ umentary evidence returned herewith, by me, into Court, 
“ constitutes the evidence submitted to, and taken by me, 
“ in said action.” 

‘ Dated, March 10th, 1882. .- 

“ B. L. SHARPSTEIN, 


. Ive feree.” 


Nothing could be more definite and certain than these 
certificates, and it is confidently contended that it doe 
appetr from the certificates that the transcript “ contains 
“ all of the evidence introduced by the parties on the trial 
‘in the Court below,” and it is, therefore, sufficient. - The 
Clerk has, in this instance, literally complied with the Code 
of Washington Territory, and with the rule of the Su- 
preme Court of that Territory. And, with all due defer- 
ence to the Court, we must insist, that the case of Coleman’ 
v. Yesler, I. Washington Territory Report, page 591, has 
no bearing whatever upon the case at bar. In that case 
the certificate was as follows : : 


‘ TERRITORY OF WASHINGTON, 
“Third Judicial District, 


“T, James Seavey, Clerk of the District Court of the 

“ Third Judicial District, etc., do hereby certify the fore- 

“ going to be a true, full, and correct transcript of the 

“ record in the action wherein Henry L. Yesier is plaintiff, 
sf 
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“and James M. Coleman is defendant, as appears, and is 
“ included within pages — to — herein inclusive. 
“ Witness my hand and the seal of the said Court, at 
“ Seattle, this the — day of , A. D. 1879. 
“JAMES SEAVEY, Clerk, 


“By JAMES M. LUDLOW, Deputy.” 


In reference to such a certificate, the Court has well 
said, “such a certificate is obviously void, both for want 
‘“‘ of definiteness in describing the matter certified as a 
“ transcript, and for lack of the seal of the Court below.” 


This case was an action at law, and came up by writ of 


error, and the evidence could not be transmitted to the 
Supreme Court of Washington Territory in its original 
form, which must be done in the case at bar, under Sec. 
464 of the Code of Washington Territory. 
Nothing was said in that certificate about sending “ the 

‘‘ record in the above entitled cause, as I am by statute 
“ required,” and as directed in the notice of appeal by 
appellant, under Sec. 459. Hence, we insist that, we are 
not asking this Court to change or modify any established 
rule of practice, or change any law of the Territory of 
Washington. But, further, in the examination of this 
question, sight should not be lost of the familiar and well 
settled principle of law, that the presumption 1s that official 
duty has been regularly and faithfully performed until the 
contrary appears. 

Hartwell v. Root, 10 Am. Dec., 232. 

Terry v. Blight, 16 /d., 101. 


It must be presumed that the transcript contained all 
the evidence which the Clerk, under the law, was required 
to send up. | 
Hilden v. Jordan, 28 Cal., 302. 

Smith v. Alben, 34 Cal., 506. 


yr 
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“ peal and the supersedeas bond, if any.” 
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Waiving, for the present, all questions as to the suf- 
ficiency of the certificates, it is insisted that this is not a 
jurisdictional question. What are the acts necessary to be 
done under the statutes of that Territory to constitute a 
valid transfer of a cause in equity to the Supreme Court 
by appeal? 

They are few and simple, and clearly defined by the 
statute. 

First. Section 458 of the Code provides how an appeal 
shall be taken, namely: “ An appeal is taken by filing 
“with the Clerk of the Court, in which the judgment or 
“‘ order appealed from, is entered, a notice stating the ap- 
“ peal from the same, or some specific part thereof, and 
“ serving a copy of said notice on the adverse party or his 
‘“ attorney.” 

This section further provides what shall be stated in 
the notice of appeal, which we have had occasion hereto- 
fore to refer to, and among other things is as follows : 


“ A particular description of every decision, ruling, or- 
‘“‘ der, or decree, by which the ap yellant claims to’ have 
« been aggrieved, and which he relies upon as a ground 
‘‘ for a reversal or modification of the decree.” 


The simple compliance with this section of the Code, 
and service of the notice on the appellee, constitutes an 
appeal, and Sec. 457 provides how and when an appeal 
shall be perfected, as follows: “Section 459. An appeal 
“ shall not be perfected until the notice thereof has been 
“ served upon the adverse party or his attorney of record.” 
And, further, “ Upon the payment of his fees, the Clerk 
“shall forthwith transmit * * * a transcript of 
“ the record in the cause, or 80 much thereof as the appel- 
“lant * * * in writing in the notice has directed, 
“ to which shall be appended copies of the notice of ap- 
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Section 460 prescribes the next, last, and only other re- 
quirement necessary to perfect an appeal, that is: 


“The notice of appeal * * * must be served 
“at least 30 days, and the cause filed and docketed at 
“least 15 days, before the first day of the next term of 
‘“ Supreme Court.” : 


All these things done, as required by Sections 458, 459, 
and 460, supra, and an appeal is taken and perfected and 
the jurisdiction of the Supreme Court is complete, what- 
ever else is required by other sections of the statute are 
not jurisdictional requirements. 

True, there must be a@ transcript, that is to say, there 
must at least be atranscript of the pleadings and judg- 
ment entry filed and notice of appeal, in order to perfect 
an appeal and give jurisdiction. If nothing more is sent 
up, then, of course, any question of error appearing on 
the face of the record could be determined. 

No question of fact could be determined, and if the 
record should be defective in that all or none of the evi- 
dence has been sent up by the Clerk, this would not be a 
ground of dismissal of the appeal, but the remedy, if either 
party desires a more complete record, is by a suggestion 
of diminution of the record, as provided for in Section 465 
of the Code. 

It follows, therefore, that if the certificate of the Clerk 
failed to make it appear, within the meaning of Sec. 451, 
that “the transcript contains a// the evidence,” if it does 
appear that @ transcript was filed, although of nothing 
more than the notice of appeal and judgment roll, the 
question of jurisdiction is settled. The jurisdiction of the 
Court is complete. The appeal is perfected, although the 
transcript may be defective in presenting the above case 
for trial on its merits, and it might be necessary to per- 
Ject, not the appeal, but the transcript. 
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- And, if the appellee felt himself aggrieved, by reason of 
any omission to certify up any portion of the record, he 
should have, at the earliest opportunity, made a motion 
to perfect the transcript. Having failed to do this, and 
having failed to show wherein he was in any manner ag- 
grieved by a failure of the appellant to furnish any por- 
tion of the record which he claimed to have been omitted, 
we submit that he had no right to make a motion to dis- 
miss the appeal, and the appellant can not be deprived of 
his statutory right, under the Organic Act of the Territory, 
of appeal from the Supreme Court of Washington Terri- 
tory to this Cgurt. 

In support of the petition for » mandamus in this cause, 
we contend that the Supreme Court of Washington Terri- 
tory is depriving this appellant of his legal rights. 

First. In holding that no sufficient notice of appeal was 
served by the appellant, Parker, on his co-defendant, John 
F. Boyer, as required by Sec. 454 of the Code of Wash- 
ington Territory. 

Second. In holding that John F. Bover, the co-defen- 
dant, with appellant, Parker, was a necessary party to the 
record on appeal, and should have been in Court. 

Third. In holding that there is nothing in the trans- 
cript to certify the Court that it had before it the whole of 
the evidence in the case. 

Fourth. In dismissing the appeal after appellee had ap- 
peared by his attorney of record, John B. Allen, and argued 
‘and submitted the cause once upon its merits, on the 
grounds that the co-defendant, John F. Boyer, was not 
properly before the Court, and that the certificates of the 
Clerk and referee were insufficient to certify the cause into 
that Court and give jurisdiction to hear and determine the 
same on the records so certified. | 
Wherefore, it is respectfully insisted that a writ of man- 
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damus should issue, directed to the Honorable Supreme 


Court of Washington Territory and the judges thereof, re- 
quiring them to reinstate said appeal and place said cause 
upon their trial docket, and hear and determine the same 
upon its merits, and for all further proper relief. 

A. T. BRITTON, 

A. B. BROWN, 

W. W. UPTON, 

Attorneys tor Petitioner. 
JNO. H. MITCHELL, 
of Counsel for Lvtitioner. 
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In the Supreme Gourt of the United States, 


OCTOBER TERM, 1885.—No. 5, ORIGINAL. 


a. 
wa 


Ex Parte in the Matter of the Petition of Hollon Parker, for a Writ 
of Mandamus, : 


Us. 
The Supreme Court of the Territory of Washington, the Honorable 
‘Roger S. Greene, Chief Justice, and the Honorables S. C. 
Wingard, John P. Hoyt and George Turner, 


Associate Justices thereof, 
Respondents. 


, 
> A 


BRIEF OF RESPONDENTS. 


While this cause was pending in the Supreme Court of Washington 
Territory, and after the disposition of other motions, the appellees coun- 
sel, thinking they discovered such defects in the record as deprived the 
court of jurisdiction of the cause, moved a dismissal of the appeal, or at 
least to prevent it from taking any other action than that of dismissing 
or affirming the judgment appealed from. 

The manner of taking an appeal to the Supreme Court of Wash- 
ington Territory is prescribed in Section 458 of the Code of 1881. 

‘‘An appeal, or writ of error, is taken by filing with the Clerk of the 
‘‘Court in which the judgment or order appealed from is entered, a 
‘¢notice stating the apreal from the same or some spe-ific part thereof 
‘tand serving a copy of said notice on the adverse party or his attorney. 
‘‘Every notice of appeal, or writ of error, must be signed by the party 
‘staking the same, or his attorney of record, and must contain the title 
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‘sof the district court in which the proceedings sought to be reviewed were 
‘shad; the title ot the cause as in the district court; a particular descrip- 
‘‘tion of the judgment, decree or order sought to be reviewed; and, in 
‘‘case of appeal, a particular description of every decision, ruling, order 
‘sor decree by which the appellant claims to have been aggrieved and 
‘‘which he relies upon as ground for reversal or modification of the 
‘judgment, order or decree; and in case of a writ of error, a particular 
‘‘description of the errors assigned.” 


The appeal was taken by one of the co-parties without the other 
co-party joining in it. 
The Statutes of the Territory on that subject are as follows: 


SECTION 454. 


‘‘\ part of several co-parties may appeal, or prosecute a writ of 
‘‘error; but in such case they must serve notice thereof upon all the 
‘‘other co-parties, and file the proof thereof with the clerk of the 
Supreme Court.” 

SECTION 455. 

‘‘If the other co-parties refuse to join, they cannot nor can any of 
‘‘them, take an appeal or writ of error afterwards; nor shall they derive 
‘‘any benefit from the appeal, or suit in error, unless from the necessity 
‘tof the case.” 

SECTION 456. 

‘‘Unless they appear and decline to join, they shall be deemed to 
‘shave joined and shall be lable for their due proportion of costs.” 

Immediately before appealing the cause, said Parker submitted the 
following paper to his co-party Boyer. 

‘‘In the District Court of the First Judicial District of Washington 
‘‘Territory, in and for Walla Walla County. 


“TIMOTHY P. DENNEY, Plaintiff, 
vs. 
‘‘HOLLON PARKER and JOHN F. BOYER, Defendants. 
‘‘To John F. Boyer, one of the defendants in the above entitled cause; 
‘tyou will please take notice that your co-defendant, Hollon Parker, in 


the above entitled action will, on this the 19th day of June, 1882, file a 
‘notice of appeal and stay bond, and appeal said cause to the Supreme 
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«‘Court of Washington Territory, holding terms at Olympia, July term, 
‘+1883, and you are hereby requested to join in said appeal. 
‘*(Signed) A E. ISHAM, 
7 ‘‘Attorney for Hollon Parker, defendant.”’ 
‘‘Dated this 19th day of June, 1882.” 


And upon it the latter made the following endorsement. 


‘‘Acceptance of service and waiver."’ 

‘“s] hereby accept service of the above notice, this 19th day of 
‘‘June, 1882, and decline to join in an appeal in said cause wherein 
‘“‘T, P. Denney is plaintiff and Hollon Parker and John F. Boyer are 
‘‘defendants. 

“JOHN F. BOYER, Defendant.” 


The cause which was wholly on written testimony, was tried by 
the Court. The manner of certifying the evidence in the appellate 
court is statutory, and as follows: 


SECTION 451, CODE OF WASHINGTON. 

‘‘When a cause is tried by the Court, it shall not be necessary in 
‘‘order to secure a review of the same in the Supreme Court thet there 
‘‘should have been any finding of facts or conclusions of law stated in 
‘‘the record; but the Supreme Court shall hear and determine the same 
‘whenever it shall appear from a certificate of the judge, agreement of 
‘‘narties, or their attorneys; or, in case the evidence consists wholly of 
‘written testimony, from the certificate of the clerk that the transcript 
‘¢contains all the evidence introduced by the parties on the trial in the 
‘‘court below.’’ 

Instead of procuring from the clerk of the trial court a certificate 
that the transcript contained a// the evidence introduced by the parties 
on the trial in the court below, the appellant, Parker, suffered the tran- 
script to go into the Supreme Court with certificate to the effect that 
certain packages of testimony was all the evidence taken and deposited 
by the referee. 

The following is a correct copy of the clerk's certificate: 

‘Territory or WASHINGTON, 
“First Judicial District. 8 

‘IJ, A. Reeves Ayres, Clerk of the District Court of Washington 
‘‘Territory, and for the First Judicial District thereof, holding terms at 
‘‘Walla Walla, Walla Walla County, in said Territory, do hereby certify 
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‘‘that the five packages of testimony herewith transmitted to the Su. 
‘‘preme Court, and numbered by pages, from 1 to 1,572, is all the tes- 
‘‘timony in the case of Timothy P. Denney vs. Hollon Parker and John 
‘‘F, Boyer as taken before B. L. Sharpstein, Esquire, referee in said 
‘case, and by him deposited with the Clerk of said Court. And I fur- et 
‘‘ther certify that the letters, papers and exhibits herewith transmitted 
‘cand numbered in red ink figures, from 1 to 130 respectively, are all 
the papers, letters and evidence introduced in said cause before said 
‘treferee, and by him deposited with the Clerk of said Court. In testi- 
‘‘mony whereof I have hereunto set my hand and affixed the seal of 
‘‘said District Court, this 15th day of June, 1883. 


‘‘A. REEVES AYRES, Clerk. 


‘By Frank W. Goopnue, Deputy, U. S. District Court, First Judicial 
[SEAL] District, Walla Walla, Washington Territory.” 


ee ee oe 


Upon the motion to dismiss the appeal, the following opinion was 
rendered. 


OPINION. 


on 4 PRO OL Lt! oe See ce trae eee eee ~ 


‘‘This is a motion to dismiss the appeal. 
‘‘The cause was brought here under the appellatory provisions of 
‘the code by the appellant Hollon Parker. 


‘‘Two grounds for dismissal are urged; 

‘‘1st. That no notice of appeal, as required by Section 454 of the 
‘‘Code, was ever served on John F. Boyer. 

‘62d. That there is nothing in the transcript to certify this Court 
‘that it has before it the whole of the evidence. 

‘‘Both points we deem well taken. It was necessary and jurisdic- 
‘*tional, for instituting this appeal, to make Boyer a part of it. 

‘*Code, Section 454, 455, 458. r 

Owings v. Kincannon. ‘‘7 Peters, 399. 

‘‘But he only could be made a party by a voluntary joinder, or 
‘‘appearance, or in the compulsory mode provided by statute. He has 
‘‘not appeared. A notice of intention to appeal was served on him, 
‘‘but no notice of the appeal actually prosecuted was ever given. He 
‘sig not in Court. 

‘*As to the other point, this Court following the case of Coleman 
‘tvs, Vester, has several times decided that the whole of the evidence 
‘‘should be certified in an appeal case. 


PTS Rn eee 
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parties on the trial in the court below,’’ but simply advises the appellat 
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‘‘This Court must have the cause in its entirety before it in order 
‘‘to proceed. 

‘Section 451 of the Code prescribes the form of certificate, and no 
‘‘certificate but the statutory will avail. 

‘We cannot get jurisdiction by stipulation, or estoppel, or 
‘‘waiver. No statutory certificate is here. The motion is granted. 


ROGER S. GREENE, Chief Justice. 
‘‘We concur: 
‘‘JoHN P. Hoyt, Associate Justi 
‘‘GeorGE TURNER, Associate Ju 
_ And the appeal was accordingly dismissed.) #/ «4+ -, 

The Supreme Court of the Territory correctly held the 
templated by statute to be served upon the co-party was thé notice of 
appeal presented in Section 458. 

This notice is the jurisdictional process that brings the parties and 
the record into the appellate court. 

A co-party can occupy toward the appeal but one of three atti- 
tudes. He may be an active mover therein; he may remain indifferent, 
or he may be positively opposed to the appeal. 

_ If he occupies the first position, a notice could avail nothing. If 
the second, he requires no notice, he wants none. 

But if he be opposed to the appeal such notice isample, for by the 
express provisions of the statute he must go into the appellate court 
and there decline to participate in the appeal. So that in no event 
could a notice, separate from the jurisdictional process, perform any use- 
ful office. 

It is the service of this process, upon the co-party, attended with 
these consequences,that is meant by the service of ‘‘the notice thereof’’ 
prescribed in Section 454, and not the service of the notice of an intention 
that may be capriciously entertained and abandoned alternately by 
each of the co-parties throughout the time limited for taking appeals. 

* The other ground of dismissal was also correctly decided, as the 
same question had frequently before been and has since been deter- 
mined by the same court. 

The certificate copied does not purport to authenticate the tran- 
script as containing fhe evidence,cr ‘‘a/l the evidence introduced by the 
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‘‘that the five packages of testimony herewith transmitted to the Su. 
‘‘preme Court, and numbered by pages, from 1 to 1,572, is all the tes- 
‘‘timony in the case of Timothy P. Denney vs. Hollon Parker and John 
‘‘F, Boyer as taken before B. L. Sharpstein, Esquire, referee in said 
‘case, and by him deposited with the Clerk of said Court. And I fur- 
‘“‘ther certify that the letters, papers and exhibits herewith transmitted 
‘cand numbered in red ink figures, from 1 to 130 respectively, are all 
the papers, letters and evidence introduced in said cause before said 
‘‘referee, and by him deposited with the Clerk of said Court. In testi- 
‘‘mony whereof I have hereunto set my hand and affixed the seal of 
‘‘said District Court, this 15th day of June, 1883. 


‘‘A. REEVES AYRES, Clerk. 


‘‘By Franx W. GoopnueE, Deputy, U.S. District Court, First Judicial 
[SEAL] District, Walla Walla, Washington Territory.” 


Upon the motion to dismiss the appeal, the following opinion was 
rendered. 


OPINION. 


‘‘This is a motion to dismiss the appeal. 
‘‘The cause was brought here under the appellatory provisions of 
‘the code by the appellant Hollon Parker. 


‘‘Two grounds for dismissal are urged; 

‘‘ist. That no notice of appeal, as required by Section 454 of the 
‘‘Code, was ever served on John F. Boyer. 

‘2d. That there is nothing in the transcript to certify this Court 
‘that it has before it the whole of the evidence. 

‘‘Both points we deem well taken. It was necessary and jurisdic- 
‘tional, for instituting this appeal, to make Boyer a part of it. 

**‘Code, Section 454, 455, 458. 

Owings v. Kincannon. ‘‘7 Peters, 399. 

‘‘But he only could be male a party by a voluntary joinder, or 
‘appearance, or in the compulsory mode provided by statute. He has 
‘‘not appeared. A notice of intention to appeal was served on him, 
‘‘but no notice of the appeal actually prosecuted was ever given. He 
‘fis not in Court. 

‘‘As to the other point, this Court following the case of Coleman 
‘tvs. Vesler, has several times decided that the whole of the evidence 
‘should be certified in an appeal case. 
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5 


‘‘This Court must have the cause in its entirety before it in order 
‘“‘to proceed. 

‘Section 451 of the Code prescribes the form of certificate, and no 
‘‘certificate but the statutory will avail. 

‘‘We cannot get jurisdiction by stipulation, or éstoppel, or 
‘‘waiver. No statutory certificate is here. The motion is granted. 


ROGER S. GREENE, Chief Justice. 


‘‘We concur: 
‘‘JoHN P. Hoyt, Associate Justice. 
‘“SGEORGE TURNER, Associate — " 
And the appeal was accordingly dismissed. // ? + 4<-0- («0% “poor f- 
The Supreme Court of the Territory correctly held the notice con- 
templated by statute to be served upon the co-party was the notice of 
appeal presented in Section 458. 
This notice is the jurisdictional process that brings the parties and 
the record into the appellate court. 
A co-party can occupy toward the appeal but one of three atti- 


or he may be positively opposed to the appeal. : 

If he occupies the first position, a notice could avail nothing. If 
the second, he requires no notice, he wants none. 

But if he be opposed to the appeal such notice is ample, for by the 
express provisions of the statute he must go into the appellate court 
and there decline to participate in the appeal. So that in no event 
could a notice, separate from the jurisdictional process, perform any use- 
ful office. 

It is the service of this process, upon the co-party, attended ‘with 
these consequences,that is meant by the service of ‘‘the notice thereof”’ 
prescribed in Section 454, aad not the service of the notice of an intention 
that may be capriciously entertained and abandoned alternately by 
each of the co-parties throughout the time limited for taking appeals. 

. The other ground of dismissal was also correctly decided, as the 
same question had frequently before been and has since been deter. 
mined by the same court. 

The certificate copied does not purport to authenticate the tran- 
script as containing the evidence,cr ‘‘adl the evidence introduced by the 
parties on the trial in the court below,’’ but simply advises the appellat 
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court that certain evidence is all that was reported by the referee into 
the lowest court. 


Nearly ten years ago this same certificate was before the Supreme 
Court of Washington Territory in the case of Pincus and Packshet vs. 
Light, Washington Territory Reports, Vol. 1, page 511. 

The Court in construing the same statute (Section 451) says: ‘“That 
section prescribes that this Court shall hear and determine a cause, 
whenever it shall appear, from a certificate provided in the section, ‘that 

wuthe transcript contains all the evidence introduced by the parties on the 
rial. in the court below.’ 
: 


_ This express definition of the event in which we may take jurisdic- 
tion, excludes us from assuming it in any other event. We look then, 
or such a certificate, as preliminary to any exercise of jurisdiction. 


We find only a certificate of the clerk, that certain written evi- 
dence ‘annexed to the record transcript,’ ss a// the evidence filed by 
Irving Ballard, referee in this action, and introduced by the respective 
parties to this action, on the trial of the same, in the District Court at 
the January term of said court, in the year 1876.’ 


The natural and obvious meaning of this certificate is, that said 
written evidence is all of the evidence filed by Ballard, that parties in- 
troduced vn thetrial. * * * But it does not make to appear that 
such evidence so filed and introduced, was all the evidence intrnduced.”’ 
* * * The certificate required by statute is clearly commanded, 
precisely defined, and easy to make. The appellants, to save their ap- 
peal, should have seen to it that it was made.”’ 

This decision was affirmed in the case of Coleman vs. Yesler 1 
Washington Territory Reports, page 591. 

Also’ in Mulkey vs. i eeesseidat is term, ~— and in several cases 
since that time. . // >. wf , Kat fo 

The decision of both these enters called for the exercise of 
of judicial discretion by a court of competent jurisdiction. In the de- 
termination of each of them the court did all that a mandamus could 
command to be done to pass judicial judgment upon the question sub- 
mitted to the court. The writ of mandate is not to be made use of as 
an appeal or writ of error. If it be conceded that error was committed 
the remedy, if any, is by appeal. 

High or Extraordinary Remedies, page 129, section 154, page 139, 
section 173. 
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Goheen vs. Myers, 18, B. Munroe. * “ ~ 

Ex-parte Johnson, 25. Arkansas, 614. People vs. Weston, 28. Cali- 
fornia, 639. People vs. Judges, 20. Wendall, 658. State vs. Wright, 4. 
Nevada, 119. New York Life Insurance Co. vs. Adams, 9. Peters, 602-3. 

From its origin this court has uniformiy refused to compel a judge 
of any inferior court to act in a manner other than according to the 
dictates of his own judgment. 

As early as the case of United States vs. Lawrence, 3. Dallas 52, 
this court being called upon in such a case to issue a mandamus, says: 
‘We are clearly and unanimously of opinion that ssandamus ought not 
to issue. It is evident that the district judge was acting in a judicia 
capacity, when he determined that the evidence was not sufficient to 
authorize his issuing a warrant for apprehending Captain Barre; and 
(whatever might be the difference.of sentiment entertained by this 
court) we have no power to compel a judge to decide according tu the 
dictates of any judgment but his own. 


In exparte Hoyt, 13. Peters, 290. Story, Justice, speaking for the 
Court, says: 

‘‘Now, a writ of mandamus is not a proper process to correct an 
erroneous judgment or decree rendered in an inferior court. 

This court will not by sandamus direct a judge what judgment to 
enter, but will only require him to proceed to render judgment.” 

The method by which this party came into the Supreme Court of 
Washirgton was challenged, and the decision of the issue submitted to 
the judicial determination of that Court, and its decision cannot be 
reversed by mandamus. 

Ex parte Flippin, 424 Otto, 54. 

Ex parte Lorring, id 418. 

Ex parte Burtis, 13é/. Otto, 238. 

Ex parte Morgan, 114. United States Sup. Rep. 175. 

Finally we refer to ex parte Brown, Pie feasts Ct. ~~ 401, aa 
dletermination of the case at bar. 40.6 “> » - t [Ff foegr 

Suppose a writ of mandate should issue, what could it accomplish 
but command the inferior court to proceed with the cause, and what 
‘procedure could that court make, in sitting to try de nove, a suit in 
equity on appeal when the evidence upon which the decree was ren- 
dered was not before it. 
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The action of the Court would of necessity be affirmation of the 
decree of the lower court; in the absence of the evidence, the pre- 
sumption being conclusive of its correctness. The effect is precisely the 
same, whether because the evidence is not before it, the appellate 
Court dismiss the appeal, leaving the decree of the lower court to stand, 
or whether it for such omissions affirms the decree. 


It is not the case of a court being possessed of jurisdiction of a 
subject matter refusing to proceed to judgment, but rather one where 
jurisdiction is unquestioned, but where the court is called upon to de- 
termine judicially whether the person appealing has so complied with 
the rules of practice and procedure governing in appeals as to be enti- 
tled to a hearing. It is in a particular case a construction by the court 
of the laws of practice governing it, which should not in the ordinary 
course be reviewed in the Supreme Court of the United States, and in 
no event reversed by mandamus. 


Wherefore it is respectfully insisted that the writ of mandamus 
prayed for should be refused, and the petition be dismissed. 
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J. H. HOFFECKER,Jr., Attorney for Respondents. 
JOHN B. ALLEN, Counsel. 
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FOURTH NAT. BANK OF CITY OF N. Y. Vs. C. G. FRANCKLYN, 4c. 1 


1 UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the 
the circuit court of the United States for the southern « 
New York, Greeting: 


udges of 
istrict of 


Because that in the records and process and also in the renderin 
of judgment ina suit before you or some of you, between The Fourth 
National Bank of the City of New York, plaintiff in error, and 
Charles G. Francklyn, as sole acting executor of the last will and tes- 
tament of Edwin Hoyt, deceased, defendant in error, a manifest error 
has intervened, to the great damage of the said plaintiff in error, as 
is said and as appears by its prayer of complaint, and as it is just 
and proper that the error, if any there be, should be corrected in 
due manner, and that full and speedy justice should be done to the 
parties aforesaid in this behalf: 

. You are hereby commanded that, if judgment thereof be given, 
then, under your seal, you do distnrctly and openly send the record 
and process in the suit aforesaid, with all things concerning them, 
and this writ, so that you have the same before the Chief Justice aud 
the associate justices of the Supreme Court of the United States on 
the second Monday of October next, at Washington, being the present 
seat of National Government, that, the record and process atoresat 
being ni dag they may cause to be done thereupon what of right 
ought to be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of 

2 the said Supreme Court, at Washington, aforesaid, this twenty- 

sixth day of September, one thousand eight hundred and 
eighty-three. 

[Seal of U.S. Circuit Court, South. Dist. New York.] 


TIMOTHY GRIFFITH, Clerk. 

Allowed. 

WM. J. WALLACE, 
Circuit Judge. 
3 [Endorsed:] U.S. Supreme Court. The Fourth National 
Bank of the City of New York, plaintiff in error, against 
Charles G. Francklyn, as sole acting executor, ete., of Edwin Hoyt, 
deceased, defendant in error. Original. Writ of error. Bristow, 
Peet & Opdyke, attorneys for plaintiff in error, No. 20 Nassau street, 
N.Y. city. [Stamped:] U.S. circuit court. Filed Sep. 28, 1883. 
Timothy Griffith, lark 


UNITED STATES OF AMERICA, Pe 
Southern District of New York, j° 


I, Timothy Griffith, clerk of the cirenit court of the United States 
for the southern district of New York, in the second circuit, 

4 bv virtue of the foregoing writ of error, and in obedience 
thereto, do hereby certify that the following pages, numbered 
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2 FOURTH NATIONAL BANK OF THE CITY OF NEW YORK 


from five to eighty-five, inclusive, contain a true and complete tran- 
script of the record and proceedings had in said court in the case of 
The Fourth National Bank of the City of New York, plaintiff in error, 
against Charles G. Francklyn, as sole acting executor of the last will 
and testament of Edwin Hoyt, deceased, defendant in error, as the 
same remain of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
: _ be hereunto affixed at the city of New York, in the southern district 
| of New York, in the second circuit, this third day of October, in the 
year of our Lord one thousand eight hundred and eighty-three, and 
of the Independence of the United States the one hundred and 
eighth. 

[Seal of U.S. Cireuit Court. ] 


TIMOTHY GRIFFITH, Clerk. 


i uA - . ° ° 
e 5 UNITED STATES OF AMER:CA, Southern District of New York: 
; 


To the honorable the justices of the Supreme Court of the United 
States : 


And now comes The Fourth National Bank of the City of New York, 
by Bristow, Peet and Opdyke, its attorneys, and complains that in the 
record and proceedings and also in the rendition of judgment in the 
suit between The Fourth National Bank of the City of New York, 
ern and Charles G. Francklyn, as sole acting executor of the 
ast will and testament of Edwin Hoyt, deceased, defendant, tried in 
the circuit court of the United {States for said southern district of 
New York at the April term thereof, 1883, and in which judgment 
was rendered against said plaintiff on or about the seventh day of 
September, 1883, manifest error hath intervened, to the great dam- 
age of said plaintiff: 

Wherefore the said — Fourth National Bank of the City of New 
York, plaintiff, by its attorneys aforesaid, prays for the allowance of 
a writ of error and such other process as may cause the said error 
to be corrected by the Supreme Court aforesaid. 

BRISTOW, PEET & OPDYKE, 

Attorneys for The Fourth National Bank of the City of New York. 


Allowed September 26th, 1883. 
WM. J. WALLACE, 
Circuit Judge. 


6 [Endorsed:] U.S. Supreme Court. The Fourth National 

Bank of the City of New York, plaintiff in’ error, against 
Charles G. Francklyn, as sole acting executor of Edwin Hovt, de- 
ceased, defendant in error. Petition for writ of error. Bristow, Peet 
& Opdyke, attorneys for plaintiff in error, No. 20 Nassau street, N. 
Y. city. U.S. cirenit court. Filed Sept. 28, 1883. Timothy Grif- 
fith, clerk. 


VS. CHARLES G. FRANCKLYN, 4c. 


Plaintiff's Case and Exceptions. 


Circuit Court of the United States for the Southern District of New 
York 


THe FourtH NATIONAL BANK OF THE City oF New York, Plaintiff, 
against 
CHARLES G, FRANCKLYN, as Sole Acting Executor of the Last Will 
and Testament of Edwin Hoyt, Deceased, Defendant. 


8 Summons with Notice. 
Supreme Court. 


THe FourtH NATIONAL BANK OF THE City oF NEW York, Plaintiff, 
against 
CHARLES G. FRANCKLYN, as Sole Acting Executor of the Last Will 
and Testament of Edwin Hoyt, Deceased, Defendant. 


Place of trial, city and county of New York. 


To the above-named defendant: 


You are hereby summoned to answer the complaint in this action 
and to serve a copy of your answer on the plaintiff’s attorneys with- 
in twenty days after the service of this summons, exclusive of the 
day of service, and in case of your failure to appear or answer judg- 
ment will be taken against you by default for the relief demanded 
in the complaint. 

Dated New York, Dec. 10, 1879. 

BRISTOW, PEET, BURNETT & OPDYKE, 
Plaintiff's Attorneys. 


Office, No. 20 Nassau, St., N. Y. city: P. O. address, 20 Nassau 
St., N. Y. city. 3 
9 Notice. 

Take notice that upon your default.to appear or answer the above 
summons judgment will be taken against you for the sum of one 
hundred and fifty thousand dollars, with interest from December 
25th, 1879, and with costs of this action. 

BRISTOW, PEET, BURNETT & OPDYKE, 
Plaintiff's Attorneys. 


10) Trial Desired in the City and County of New York. 
Supreme Court. 


Tue Fourtu Natioxat Bank oF THE City of New York, Plaintiff, 
againat 
Cuarces G. Fraxcktiyy, as Sole Acting Executor of the Last Will 
and Testament of Edwin Hoyt, Deceased, Defendant. 


The amended complaint of the plaintiff herein respectively shows 
to this court as follows: 
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FOURTH NATIONAL BANK OF THE CITY OF NEW YORK - 


First. 
The plaintiff now is, and at all the times herein mentioned since 
the vear 1865 has been, a corporation and banking association duly 


organized and established under and_in accordance with the laws 
of the United States providing for national banking associations. 


11 Second. 


As the plaintiff is informed and believes, by an act of the General 
Assembly of the State of Rhode Island duly passed at the May ses- 
sion thereof in the vear 1851, a certain corporation known as the 
Atlantic De Laine Company was duly incorporated and _ thereafter 
and at all the times hereinafter mentioned continued to be and was 
such corporation duly incorporated and existing under and in pursu- 
ance of such act and of the laws of the State of Rhode Island. Said 
corporation was, at said time, established, located, and doing business 
had its manufactory was established,in the town of North Providence, 
in the county of Providence, in the State of Rhode Island, and said 
Atlantic De Laine Company had a capital stock fixed and limn- 
ited by its charter amounting to three hundred thousand dollars 
($300,000). 

Third. 


As plaintiff is informed and believes, in and by the aforesaid act 
incorporating the said Atlantic De Laine Company, it was provided 
that the liability of the members and officers of the said corporation 

should be fixed,.and its members and officers should, in all 
12 respects, be subject to the provisions of an act entitled “An 

act in relation to manufacturing companies,” passed at the 
June session, 1847, of the aforesaid General Assembly. 


Fourth. 


As plaintiff is informed and believes, in and by said “Act in rela- 
tion to manufacturing companies” last aforesaid, it was provided 
among other things substantially as follows: ‘The members of every 
incorporated manufacturing company hereafter incorporated shall 
be jointly and severally lable for all debts and contracts made and 
entered into by such company until the whole amount of the capi- 
tal stock fixed and limited by the charter of said company, or by 
vote of the company in pursuance of the charter, or by law, shall 
have been paid in and a certificate thereof shall have been made 
and recorded in a book kept for that purpose in the office of the 
town clerk of the city or town wherein the manufactory is estab- 
lished, and no longer, except as hereinafter provided.” — 

Fifth. 
As plaintiff is informed and believes, the foregoing provisions 
thereafter continued to be, and at all the times mentioned 
13} and set forth herein were, in full force and effect as statutes of 


the State of Rhode Island, and as such were binding and 
obligatory upon the said Atlantic De Laine Company. 


VS. CHARLES G. FRANCKLYN, &C. 


Sixth. 


As plaintiff is informed and believes, the town clerk of the town 
of North Providence aforesaid was the officer in whose office the said 
Atlantic De Laine Company was bound by the foregoing statutory 
provisions to file the certificate therein specified. | 


Seventh. 


At various times between August 9th and September 8, 1873, in- 
clusive, a certain corporation known as the A. & W. Sprague Manu- 
facturing Company made its fifteen certain promissory notes for 
the sum of ten thousand dollars each, whereby it promised to pay to 
the aforesaid Atlantic De Laine Company four months after the 
date thereof, for value received, sums of money amounting in the 
aggregate to one hundred and fifty thousand dollars ($150,000). The 
said Atlantic De Laine Company duly endorsed and delivered the 
same, and the said promissory notesthereafter and before maturity 
duly came to the hands of this plaintiff for value. 


14 Eighth. 


The said promissory notes by their terms became due and payable 
at various . between December 17th, 1873. and January 11th, 
1874, inclusive. When the said notes became due, as plaintiff was 
informed and believes, they were duly presented for payment, and - 
payment thereof demanded, which was refused, whereupon the said 
promissory notes were duly protested for non-payment and notice 
thereof was duly given to anid Atlantic De Laine Company. 


Ninth. 


Plaintiff then was and still is the lawful owner and holder of 
the said promissory notes, and by reason thereof the said Atlantic 
De Laine Company then became and thereafter was indebted to the 
plaintiff in the sum of one hundred and fifty thousand dollars, with 
interest from December 31st, 1873. 


Tenth. 


As plaintiff is informed and believes, at the times of the making 
of the said promissory notes, at the times when said notes became 
due and payable, and at all the times herein set forth the whole 
amount of the capital stock of the Atlantie De Laine Company, 

fixed and limited by the charter of said company, had not been 
15 paid in and a certificate thereof had not been made and re- 

corded in accordance with the provisions and requirements 
of the statute above set forth, and the amount thereof has never 
been so paid in and no such certificate has ever been so filed. 


Eleventh. 


As plaintiff is informed and believes, at all the times herein named 


6 FOURTH NATIONAL BANK OF THE CITY OF NEW YORK 


one Edwin Hoyt was a member of and a stockholder in said Atlan-_ 


tic De Laine Company and continued to be such member and stock- 
holder thereafter until the time of his death, hereinafter set forth. 


Twelfth. 


By reason of the foregoing the said Edwin Hoyt became, at the 
time of the making and delivery of the said promissory notes, and 
thereafter was, liable for the entire amount thereof. 


Thirteenth. 


As plaintiff is informed and believes, said Edwin Hoyt departed 
this life upon the fifteenth day of May, 1874, leaving a last will 
und testament, wherein he named the defendant herein and others 
as his executors. Upon June 1, 1874, letters testamentary were 
duly issned by the surrogate of the county of New York, the officer 

having jurisdiction, to the defendant, together with one Wil- 
16 liam Allen Butler, both of whom duly qualified as executors. 

The said William Allen Butler has heretofore resigned and 
been duly discharged from his trust as such executor; and the 
defendant herein now is sole acting executor under said last will 
and testament. 


Fourteenth. 


Plaintiff has received, upon account of said promissory notes, the 
following sums, namely: 


SOON, BO OOO cob cc be ded Lee $25,000 00 
DY DAG dined canccovciandscokennenkaee es 37,986 20 
June 20, 1877 ---------- sv ite ins pach tite Wea Saga cael 7,096 74 
POS DEO EOI cs cd. bide dew cen un ene a 7,096 74 
PS TE STO on ha oki kd cp awe tue eee ee 4,500 00 
pat GB, RSOO os ecieanck ks kn oe Coke ee ee 9,017 73 


No other payments have been made on account thereof, but the 
balance of said promissory notes is due and payable from defendant 
to plaintiff. 

Wherefore plaintiff demands judgment against defendant for the 
sum of one hundred and fifty thousand dollars ($150,000), with in- 
terest from December 21, 1873, less the several amounts paid on 
account above set forth, with interest thereon from the dete of su ch 
payments respectively and costs. 

BRISTOW, PEET, BURNETT & OPDYKE, 
Attorneys for Plaintiff. 


17 City AND County oF NEW YorRK, 88: 


Anthony Lane, being duly sworn, says that he is the cashier of the 
plaintiff herein and that the foregoing complaint is true of his own 
knowledge, except as to the matters therein stated to be alleged 
upon information and belief, and as to those matters he believes it 
to be true. He further says that the reason why this verification is 


ee oe a eee 
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VS. CHARLES G. FRANCKLYN, &c. 7 


not made by plaintiff is that it is a corporation and that the grounds 
of his belief are his familiarity with the affairs of plaintiff by reason 
of his holding such office therein. 

ANTHONY LANE. 


Sworn to before me this 5th day of August, 1880. 
O. D. BALDWIN, 
Notary Public, New York County. 


18 The Answer of the Defendant to the Amended Complaint of the 
Plaintiff in This Action. 


Circuit Court of the United States, Southern District of New York. 


THe Fourtuy NatTIoNAL BANK OF THE City OF New York, Plaintiff, 
against 
CHARLESG. FRANCKLYN, as Sole Acting Executor of the Last Will and 
Testament of Edwin Hoyt, Deceased, Defendant. 


I. 


The defendant has no knowledge or information sufficient to form 
a belief respecting any of the allegations contained in the first, 
second, third, fourth, fifth, sixth, seventh, eighth, ninth, tenth, and 
eleventh paragraphs or subdivisions of said amended complaint 


IT. 
19 The defendant denies each and every allegation contained 


in the twelfth paragraph or subdivision of said amended com- 
plaint. 


ITT. 


The defendant has no knowledge or information sufficient to form 
a belief respecting the allegations contained in the fourteenth para- 
graph or i era of the amended complaint except that defendant 
denies that by reason of any of the matters or things set forth in said 
amended complaint any sum is due from defendant to plaintiff. 

IV. 

And for a further separate and distinct defense to the several mat- 
ters and things in said amended coimnplaint alleged the defendant, 
upon information and belief, avers that at the time of the incorpora- 
tion of the Atlantic De Laine Company and at all times thereafter 
the subject of the liability of stockholders of manufacturing corpora- 
tions in the State of Rhode Island and of the said Atlantic De Laine 
Company was regulated, governed, and controlled solely by certain 
provisions of the statutes of said State of Rhode Island hereinafter 
set forth; that by an act of the General Assembly of the State of 
Rhode Island passed at the June session, 1847, entitled “An act in 

relation to menufacturing companies,” it was provided among 
20 other things substantially as follows: “ When the stockholders 
of any manufacturing company shall be liable by the pro- 
visions of this act to pay the debts of such company or any part 
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thereof their persons and property may be taken therefor on any 
writ of attachment or execution issued against the company for such 
debts in the same manner as on writs and executions issued against 
them for their individual debts. 

“The person to whom said officers or stockholders may render 
themselves liable as aforesaid may, instead of the proceedings afore- 
mentioned, have his remedy against said officers or stockholders by 
a bill in equity in the supreme cout.” 

And the defendant further avers, upon information and belief, 
that the foregoing provisions of law were at all times in force and 
applicable to said Atlantic De Laine Company from and after the 
time of its incorporation, and that the remedies therein and there- 
by provided constituted and constitute the only remedies for any 
violation of the provisions of said act; that no writ of attachment 
or execution has ever been issued against said Atlantic De Laine 
Company for the alleged debt stated and set forth in the amended 
complaint; and that neither in the State of Rhode Island nor else- 
where is the plaintiff entitled to have any action or remedy by reason 
of the matters stated in the amended complaint save only the pro- 
ceedings mentioned and described in the provisions of the statute 
hereinbefore set forth. 

V. 

21 And for a further, separate, and distinct defense to the 

several matters and things stated and set forth in the amended 
complaint this defendant repeats each and every of the several alle- 
gations set forth in the last preceding paragraph of this answer, and 
further avers, upon information and belief, that the law of the dom- 
icile of the Atlantic De Laine Company is and was at all times the 
law of the State of Rhode Island; that by the law of the said State 
of Rhode Island any right or cause of action at law which the plain- 
tiff might have had against the said Edwin Hoyt by reason of any 
of the matters alleged in said amended complaint was abated by the 
death of said Hoyt and did not survive; that by the law of said 
State of Rhode Island, at the times mentioned-in the amended com- 
plaint and atthe present time, no action at law can or could be 
maintained against the personal representative of a deceased stock- 
holder in any manufacturing corporation by reason of any pro- 
vision of the act mentioned in the amended complaint, but that the 
only remedy was and is by a suit in equity in which all the stock- 
holders and representatives of a deceased stockholder must be parties 
and payment directed out of the surplus of the personalty of such 
deceased stockholder, after payment of his separate debts and the 

expenses of settling his estate. 
22 And defendant avers that all the estate of said Edwin Hoyt, 

real and personal, was and is wholly insufficient to pay his 
separate debts. 

Wherefore defendant prays that the amended complaint be dis- 


missed with costs. 
BUTLER, STILLMAN & HUBBARD, 
Attorneys for Defendant. 


ee ee - 


VS. CHARLES G. FRANCKLYN, &c. 


? 


SouTHERN District or New York, | ,,, 
City and County of New York, ' oe 


Charles G. Francklyn, the above-named plaintiff, being duly sworn, 
says that the foregoing answer ts true of his own knowledge, except 
as to the matters therein stated to be alleged on information and 
belief, and as to those matters he believes it to be true. 


' CHAS. G. FRANCKLYN. 
- Sworn to before me this 10th day of September, 1880. 
[L. s.] C. S. SIMPSON, 


Notary Public, N. Y. Co. 
23 Petition for Removal. 
Supreme Court, City and County of New York. 


Jue Fourta Natioxnat BANK OF THE Crry oF New York, Plaintiff, 
agamst 
CHARLES G. FRANCKLYN, as Sole Acting Executor of the Last Will 
and ‘Testament of Edwin Hoyt, Deceased, Defendant. 


To the supreme court of the State of New York: 


The petition of the Fourth National Bank of the City of New York, 
? the plaintiff herein, respectfully shows to this court as follows: 
This ts an action at law of a civil nature, and the matter in dis- 
é pute herein exceeds, exclusive of costs, the sum or value of five 
hundred dollars and amounts to about the sum of one hundred 
thousand dollars. 
This action was begun by service of summons upon December 10, 
1879. The place of trial named in the complaint herein is the city 
and county of New York. The complaint herein was served 
24 on June 11, 1880, but no subsequent pleading has been served 
and issue has not been joined. This suit is now pending in 
this court. The term at which this cause can be first tried will be 
held upon the first Monday of October next. The present applica- 
tion is made before the term at whieh this cause can be first tried. 
The plaintiff herein, vour petitioner, is a banking association, a 
corporation established and created under and by virtue of the laws 
of the United States. The complaint herein alleges that “ The plain- 
tiff now is, and at all the times herein mentioned since the year 1865 
has been, a corporation and banking association duly organized and 


ee 


4 established under and in accordance with the laws of the United 
: States providing for national banking associations.” This suit and 
the matters in dispute therein arise under the laws of the United 
States. 

| The cireuit court to be held in the district where this suit is now 
pending is the United States circuit court for the southern district 
of New York, in the second circuit. 

Your petitioner hereby petitions for the removal of this suit into 


the said United States circuit court for the southern district of New 
York, in the second circuit, and makes and files herewith a bond, 


2—391 
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NATIONAL BANK OF THE CITY OF NEW YORK 


FOURTH 


with good and sufficient surety, for its entering in such cir- 
25 cuit court, on the first day of its next session, a copy of the 

record in this suit, and for paying all costs that may be 
awarded by the said circuit court if said court shall hold that such 
suit was wrongfully or improperly removed thereto, and also for 
there appearing. 

Wherefore your petitioner prays that this court may accept this 
petition and said bond and proceed no further in this suit. And 
your petitioner will ever pray, &c. 

Dated New York, August 13th, 1880. 

BRISTOW, PEET, BURNETT & OPDYKE, 
Attorneys for Petitioner. 
FOURTH NATIONAL BANK, N. Y., 
_[t.s.] By A LANE, Cashier. 


Ciry AND County OF New YORK, 88: 

Anthony Lane, being duly sworn, says that he is the cashier of the 
petitioner herein, The Fourth National Bank of the City of New York ; 
that the foregoing petition is true to his knowledge except as to the 
matters therein stated to be alleged on information, and as to those 
matters he believes it to be true; that the reason why this verifica- 
tion is not made by petitioner is that petitioner is a foreign corpora- 

tion, and that the grounds of deponent’s belief are his famil- 
26 larity with the affairs of petitioner as cashier thereof. 
ANTHONY LANE. 


Sworn to before me this 13th day of August, 1880. 
HAROLD SMITH, 
Notary Public, N. Y. Co. 
27 Bond. 
Supreme Court. 


THE FourtH NATIONAL BANK OF THE City oF NEw YORK 
against 
CHARLES G. FRANCKLYN, as Executor, &c. 

Know all men by these presents that we, The Fourth National 
Bank of the City of New York, as principal, and Anthony Lane, as 
surety, are held and firmly bound unto Charles G. Francklyn in the 
sum of five hundred dollars, to be paid to said Charles G. Francklyn, 
his executors, administrators, or assigns ; for which payment, well 
and truly to be made, we hereby bind ourselves, our heirs, executors, 
administrators, and successors, jointly and severally, firmly by 
these presents. 

Sealed with our seals. Dated the 13th day of August, 1880. 

Whereas the said Fourth National Bank of the City of New York 
has petitioned the supreme court of the State of New York for the 
removal of a certain cause therein pending, wherein the said Fourth 

National Bank of the City of New York is plaintiff, and 
28 Charles G. Francklyn, as sole acting executor of the last will 
and testament of Edwin Hoyt, deceased, is defendant, to the 


ae, 
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VS. CHARLES G. FRANCKLYN, &€. 11 


circuit court of the United States for the southern district of New 
York : 

Now, the condition of this obligation is such that if the said Fourth 
National Bank of the City of New York shall enter in said circuit 
court of the United States,on the first day of the next session, a copy 
of the record in said suit, and shall well and truly pay all costs that 
may be awarded by the said circuit court if said court shall hold that 
said suit was wrongfully and improperly removed thereto, and also 
shall there appear and enter special bail in such suit, if special bail 
was originally requisite therein, then this obligation is to be void ; 
otherwise to remain in full force and virtue. 

In witness whereof we have hereunto set our hands and seals this 


13th day of August, 1880 : 
FOURTH NATIONAL BANK, 
[L. s.] By A. LANE, Cashier. 
ANTHONY LANE. 


City AND County OF NEW YORK, 88: 


Anthony Lane, being duly sworn, says that he is a resi- 
29 dent and householder in the State of New York, and is worth 
the sum of one thousand dollars over and above all debts, 
dues, demands, and incumbrances whatever on his property, exclu- 
sive of property exempt by law from execution. 
ANTHONY LANE, 


Sworn to before me this 15th day of August, 1880. 

HAROLD SMITH, 
Notary Public, N. Y. Co. 
City anp Cousty or NEw York, 88: 

On this 13th day of August, 1880, before me personally came 
Anthony Lane, to me known to be one of the individuals described 
in and who executed the foregoing instrument, and acknowledged 
to me that he executed the same, and the said Anthony Lane, with 
whom [ am personally acquainted, being by me duly sworn, said 

that he was the cashier of the Fourth National Bank of the City of 
New York ; that he knew the corporate seal of said bank; that the 
+ seal affixed to the foregoing instrument was the corporate seal of 
of said bank, and was affixed to the foregoing instrument by order of 
I the board of directors of said bank, and that he signed his name 
i thereto bv like order as cashier of said bank. 
= 
: 


Sy 


HAROLD SMITH, 
Notary Public, N. ¥. Co 


30) City anp County or New York, ««- 


On this 13th day of August, ISSO, before me personally came 
Anthony Lane, known to me to be one of the individuals desertbed 
in and who executed the foregoing instrament, and acknowledged 
that he exccuted the same. 

HAROLD SMITH, 


Notary Public, N. ¥. Co 


48 
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31 At a special term of the supreme court of the State of New 
York held at the county court-house in the city and county 
of New York on the 13th day of August, 1880. 
Present: Hon. Miles Beach, J. 


Order of Removal. 


THE FourtH NATIONAL BANK OF THE City OF New York, Plaintiff, 
against : 
CHARLES G. FRANCKLYN, as Sole Acting Executor of the Last Will 
and Testament of Edwin Hoyt, Deceased, Defendant. 


On reading and filing the petition of the plaintiff, The Fourth 
National Bank of the City of New York, and the bond thereto an- 
nexed, executed by said plaintiff as principal, and Anthony Lane as 

surety, and on motion of Bristow, Peet, Burnett & Opdyke, 
32 attorneys for the petitioner, it is ordered that said petition and 

bond be, and hereby are, accepted; that no further proceed- 
ings be had herein in this court, and that this cause be, el hereby 
is, removed for trial into the circuit. court of the United States for 
the southern district of New York. 

(Signed) MILES BEACH, 

Acting Justice Supreme Court. 


30 STATE OF NEW York, City and County of New York: 


I, William A. Butler, clerk of the said city and county, and clerk 
of the supreme court of said State for said county, do certify that I 
have compared the Pee ten with the original summens, complaint, 
answer, petition, order, & bond on file in my office, and that the 
same are correct transcripts therefrom and of the whole of such 
original. 

In witness whereof I have hereunto subscribed my name and 
affixed my official seal this 16th day of October, 1880. 

| SEAL. ] WM. A. BUTLER, Clerk. 


o4 U. S. Cireuit Court for the Southern District of New York. 


THe Fourtu Natronat BANK OF THE City or New York 
vs, ; 
CHARLES G. FRANCKLYN, as Ex'r, &c., of Edwin Hoyt, Deceased. 


This cause having been originally commenced in the supreme 
court of the State of New York, and having been duly removed into 
this court upon the application of the plaintiff herein, and said 
plaintiff having this day filed in this court a certified copy of the 
record in this action duly certified by the clerk of said supreme 
court, now,on motion of Bristow, Peet, Burnett, & Opdyye, plaintift’s 
attorneys, It 1Is— 

Ordered, That this cause do proceed no further in said supreme 
court of the State of New York, and that it do proceed in this court 
as if it had been originally commenced herein, and that the appear- 
ance of Bristow, Peet, Burnett & Opdyke as attorneys for the plain- 
tiff herein be, and the same hereby is, noted and entered. 

Dated October 18th, 1880. 


VS. CHARLES G. FRANCKLYN, &C. 


35 Please take notice that a rule of entry, of which above is 
a copy, was entered herein on the 18th day of October, 1880. 
Yours, &c., 

BRISTOW, PEET, BURNETT & OPDYKE, 
Attorneys for PU ff, 20 Nassau St. 


To Butler, Stillman & Hubbard, def’s att’y. 


3H Stipulation. 
United States Circuit Court, Southern District of New York. 


THE Fourtu NATIONAL BANK OF THE City OF New York, Plaintiff, 
against | 
CHARLES G. FRANCKLYN, as Executor, &c., &¢., Defendant. 


We hereby consent that this action be referred to William G. 


Choate, Esq., counsellor-at-law, to hear and determine the same and 


all the issues therein. 

It is further consented that pelgment shall not be entered until 
after ten days’ notice of the filing of the report of the referee and of 
the judgment proposed to be entered thereon, pursuant to rule of 
February 5, 1877. 

The parties hereto hereby further stipulate that a jury be, and the 
same hereby is, waived pursuant to sec. 649 of the Revised Statutes 
of the United “pong 

Dated New York, March 51, 1882. 

BRISTOW, PEET & OPDYKE, 
Att’us for PUG. 
i BUTLER, STILLMAN & HUBBARD, 
Def’ ts Attys. 


37 (Endorsed:) U. 8S. cirenit court, southern district of New 

York. The Fourth National Bank of the City of New York, 
plaintiff, against Charles G. Francklyn, as executor, &c¢., &e., defend- 
ant. Stipulation. 


38 Ata stated term of the circuit court of the United States for 

the southern district of New York, held at the United States 

court-rooms, in the city of New York, on the 4th day of April, 1SS2 
Present: The Honorable, Addison Brown, judge. 


THe Fourta Nationa, Baxk or THE City or New You 
against 
CHARLES G. FRANCKLYN, as Executor, &c., &., of Edwin Hoyt, 
Deceased. | 


On reading and filing the stipulation of the attorneys for the re- 
spective parties to this action, and on motion of Butler, Stllman 
and Hubbard, attornevs for the defendant, itis ordered that this 
action be, and hereby is, referred to William G. Choute, Esq., coun- 
sellor-at-law, to hear and determine the same and all the issues 


therein. 
ADDISON BROWN. 
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39 Plaintiff’s Case and Exceptions. 

Circuit Court of the United States for the Southern District of New 
York. 

THE FourtH NATIONAL BANK OF THE City oF NEw York, Plaintiff, 
against 


CHARLES G. FRANCKLYN, as Sole Acting Executor of the Last Will 
and Testament of Edwin Hoyt, Deceased, Defendant. 


The parties to this action having, by their stipulation in writing, 
duly filed with the clerk, waived a jury and consented that the action 
and all the issues therein be referred to Hon. William G. Choate as 
sole referee to hear, trv, and determine, and the same having been 
so referred by said order duly entered herein on the 4th day of April, 
1882, and having duly come on for trial before said referee, the fol- 
lowing proceedings were had upon such: trial. 

The parties duly made and filed their stipulation in writing in 
the words and figures following: 


40 Circuit Court of the United States, Southern District of New 


York 
THE FourtH NATIONAL BANK OF THE CiTy OF NEw York, Plaintiff, 
v8. 


CHARLES G. FRANCKLYN, as Sole Acting Executor of the Last Will 
and Testament of Edwin Hoyt, Deceased, Defendant. 


The following is agreed upon as a statement of certain of the 
facts in this action: , 

First. The plaintiff now is, and ever since the year 1865 has been, 
a corporation and banking association duly organized and established 
in the district for which this court is held under and in accordance 
with the laws of the United States providing for national banking 
associations. 


Second. By an act of the General Assembly of the State of Rhode 


Island, passed at the May session thereof in the year 1851, a certain 

corporation known as the Atlantic De Laine Company was duly in- 
corporated. The said act was In the words and figures follow- 

41 ing: “An act to incorporate the Atlantic De Laine Company.” 
It is enacted by the General Assembly as follows : 

“Sec. 1. Josiah Chapin, Charles T. James, Paris Hill, Joseph 
Carpenter, and George W. Chapin, their associates, successors, and 
assigns, are hereby constituted and created a body corporate and 
politic by the name of ‘Atlantic De Laine Company’ for manufac- 
turing and other purposes, and by that name shall have perpetual 
succession, and are made able and capable in law to have, possess, 
purchase, receive, hold, enjoy, and retain unto them, their successors 
und assigns, estates of every kind, real, personal, or mixed, and the 
same to manage, let, lease, assign, grant, bargain, sell, alien, convey, 
and dispose of at pleasure ; to sue and be sued, plead and be 1m 
pleaded, answer and be answered unto, defend and be defended 
against in all courts of law and equity and before all tribunals 


Saeed be ee 4 
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VS. CHARLES G. FRANCKLYN, &C. 15 


a 
whatever; to make, have, and use a common seal, and the same to 
break, alter, and renew at pleasure, and shall also have power to 
i make, establish, and put in execution such by-laws and regula- 
a tions not contrary to law as they may deem necessary for the govern- 
i ment of said corporation and the management of their property and 
; concerns and the duties, services, and employments of their officers 
é and agents, and the same to change, alter, or amend, and generally 
to do and execute all acts, matters, and things which may be 
Pf 42 necessary to carry into effect the powers and privileges herein 
granted. 

“Sec. 2. The capital stock of said corporation shall not exceed 
five hundred thousand dollars, to be fixed in amount by vote of the 
company, and to be divided into shares of one thousand dollars 
each. The shares in said capital stock are hereby declared to be 
sersonal estate and shall be transferred by bill of sale, which shall 
| e recorded in the office of the treasurer of the corporation in such 
books as he shall provide for that purpose: Provided, however, That 
no stockholder who may wish te-dispose of his stock shall transfer 
in manner aforesaid any share or shares of the capital stock of said 
By: corporation without first giving the refusal of the same to the cor- 14 
poration at the price for which he is willing to sell: And provided, ; 3 
also, That the shares in said capital steck shall not, be liable to assess- & 
ment after the capital stock, so fixed in amount as aforesaid, has 4 
been paid in, except in equal proportions and by the consent of the i 4 
stockholders owning at least three-fourths of the shares of the capital q 
stock of the corporation. 

“Sec. 3. There shall be an annual meeting ef the stockholders 
holden in Providence on the first Wednesday of February for the 
choice of a president, treasurer, and a board of directors, consisting 


of five, and such other officers as they may deem necessary :4 
43 or expedient, who shall severally hold their offices for one 14 

year and until others shall be elected and qualified to act in :. 

their stead, unless sooner removed by death or a vote of the corpo- 4 


: ration. The treasurer, who shall reside in the county of Providence, 
| shall, before entering upon the discharge of his duties as such, give 
bond and surety in such sum as the board of directors may desig- 
nate for the faithful discharge of his duty as treasurer, which bond 
shall be deposited with the president. And if the corporation should 
fail to elect their officers on the day appointed for their annual elee- 

: tion it shall be lawful for them to do soat any subsequent legal 
7 meeting to be holden within one year, notice of the same to be given 
, in the same manner as shall be prescribed for calling special meet- 
Ings. 

“Special meetings may be called at any time by the treasurer, 
and in case of his absence, neglect, inability, or refusal by stock- 
holders holding one-fifth of the shares of the capital stock, and shall 
be notified in the manner to be prescribed by the by-laws of the 
corporation. All or any business of the corporation may be trans- 
acted and acted on at any legal meeting thereof, and each stock- 
holder at all meetings of the corporation shall, in person or by proxy 
duly authorized in writing, be entitled to one vote for each and 
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39 Plaintiff’s Case and Exceptions. 


Circuit Court of the United States for the Southern District of New 
York. 


THe FourtH NATIONAL BANK OF THE City OF NEw York, Plaintiff, 
against 
CHARLES G. FRANCKLYN, as Sole Acting Executor of the Last Will 
and Testament.of Edwin Hoyt, Deceased, Defendant. 


The parties to this action having, by their stipulation in writing, 
duly filed with the clerk, waived a jury and consented that the action 
and all the issues therein be referred to Hon. William G. Choate as 
sole referee to hear, try, and determine, and the same having been 
so referred by said order duly entered herein on the 4th day of April, 
1882, and having duly come on for trial before said referee, the fol- 
lowing proceedings were had upon such trial. 

The parties duly made and filed their stipulation in writing in 
the words and figures following: 


40 Circuit Court of the United States, Southern District of New 
York 

THE FourtH NATIONAL BANK OF THE CiTy OF NEW York, Plaintiff, 
v8. 


CHARLES G. FrRANCKLYN, as Sole Acting Executor of the Last Will 
and Testament of Edwin Hoyt, Deceased, Defendant. 


Thefollowing is agreed upon as a statement of certain of the 
facts in this action: | 

First. The plaintiff now is, and ever since the year 1865 has been, 
a corporation and banking association duly organized and established 
in the district for which this court is held under and in accordance 
with the laws of the United States providing for national banking 
associations. 

Second. By an act of the General Assembly of the State of Rhode 
Island, passed at the May session thereof in the year 185], a certain 
corporation known as the Atlantic De Laine Company was duly in- 

corporated. The said act was in the words and figures follow- 
41 ing: “An act toincorporate the Atlantic De Laine Company.” 
It is enacted by the General Assembly as follows : 

“Sec. 1, Josiah Chapin, Charles T. James, Paris Hill, Joseph 
Carpenter, and George W. Chapin, their associates, successors, and 
assigns, are hereby constituted and created a body corporate and 
politic by the name of * Atlantic De Laine Company’ for manufac- 
turing and other purposes, and by thet name shall have perpetual 
succession, and are made able and capable in law to have, possess, 
purchase, receive, hold, enjov, and retain unto them, their successors 
und asslgNs, estates of every kind, real, personal, or mixed, and the 
satue to manage, let, lease, assign, grant, bargain, sell, alien, convey, 
and dispose of at pleasure; to sue and be sued, plead and be im- 
pleaded, answer and be answered unto, defend and be defended 
against in all courts of law and equity and before all tribunals 


. ia elie ee 
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whatever; to make, have, and use a common seal, and the same to 
break, alter, and renew at pleasure, and shall also have power to 
make, establish, and put in execution such by-laws and regula- 
tions not contrary to law as they may deem necessary for the govern- 
ment of said corporation and the management of their property and 
concerns and the duties, services, and employments of their officers 
and agents, and the same to change, alter, or amend, and generally 

to do and execute all acts, matters, and things which may be 
42 necessary to carry into effect the powers and privileges herein 

ranted. 

“Sec. 2. The capital stock of said corporation shall not exceed 
five hundred thousand dollars, to be fixed in amount by vote of the 
company, and to be divided into shares of one thousand dollars 
each. The shares in said capital steck are hereby declared to be 
sersonal estate and shall be transferred by bill of sale, which shall 
* recorded in the office of the treasurer of the corporation in such 
books as he shall provide for that purpose: Provided, however, That 
no stockholder who may wish te-dispose of his stock shall transfer 
in manner aforesaid any share or shares of the capital stock of said 
corporation without first giving the refusal of the same to the cor- 
poration at the price for which he is willing to sell: And provided, 
also, That the shares in said capital stock shall not be liable to assess- 
ment after the capital stock, so fixed in amount as aforesaid, has 
been paid in, except in equal proportions and by the consent of the 
stockholders owning at least three-fourths of the shares of the capital 
stock of the corporation. 

“Sec. 3. There shall be an annual meeting cf the stockholders 
holden in Providence on the first Wednesday of February for the 
choice of a president, treasurer, and a board of directors, consisting 

of five, and such other officers as they may deem necessary 
43 or expedient, who shall severally hold their offices for one 

year and until others shall be elected and qualified to act in 
their stead, unless sooner removed by death or a vote of the corpo- 
ration. The treasurer, who shall reside in the county of Providence, 
shall, before entering upon the discharge of his duties as such, give 
bond and surety in such sum as the board of directors may desig- 
nate for the faithful discharge of his duty as treasurer, which bond 
shall be deposited with the president. And if the corporation should 
fail to elect their officers on the day appointed for their annual elec- 
tion it shall be lawful for them to z soat any subsequent legal 
meeting to be holden within one year, notice of the same to be given 
in the same manner as shall be prescribed for calling special tneet- 
Ings. 

“Special meetings may be called at any time by the treasurer, 
and in case of his absence, neglect, inability, or refusal by stock- 
holders holding one-fifth of the shares of the capital stock, and shall 
be notified in the manner to be preseribed by the by-laws of the 
corporation. All or any business of the corporation may be trans- 
acted and acted on at any legal meeting thereof, aud each stock- 
holder at all meetings of the corporation shall, in person or by proxy 
duly authorized in writing, be entitled to one vote for each and 
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every share by him owned not exceeding fifty shares and 

for one additional vote for every ten shares over and above 

said fifty shares, and the holders of one hundred shares, with 
the president or treasurer, shall constitute a quorum. 

“Sec. 4. The stock or shares of each and every stockholder shall 
be pledged and liable to the corporation for all debts and demands 
due and owing from such stockholder to said corporation whether 
overdue or due at a day future. 

“And whether the same shall arise from assessments, or install- 
ments, or any other matter, and in case any stockholder shall re- 
fuse or neglect to pay such debt or demand to the treasurer thereof, 
within thirty days after the same shall become due and payable, 
then it shall be lawful for the treasurer to sell, at public auction, the 
share or shares of such delinquent stockholder, or so many thereof 
as may be necessary to satisfy the debt or demand, with all incidental 
expenses, first giving notice of the time and place of the sale, with 
the sum due from such stockholder for which his stock s all be 
pledged or liable, at least twice a week for sixty days prior to the 
day of sale, in one of the newspapers printed in Providence ; and 
such sale shall be a legal transfer of the share or shares so sold, and 

a certificate thereof signed by the treasurer of said corporation 
45 shall be issued to the purchaser or purchasers thereof, and 

shall be recorded in the office of the treasurer, in the books 
of the company provided for that purpose by him, and thereupon 
such purchaser or purchasers shall be considered, to all intents and 
purposes, the proprietor of such share or shares: and the balance of 
the money arising from the sale of such share or shares, after dis- 
charging the debt or demand for which the same was pledged or 
liable, with the expenses, shall be paid to the delinquent proprietor 
or to his assigns: And provided, That if the proceeds of such sale be 
not sufficient to discharge such debt or demand the corporation may 
have their action against the debtor for the balance due. 

“Sec. 5. Said corporation shall have a place of business in Provi- 
dence, and in all proceedings in law or equity in which said com- 
pany shall be a party the leaving [of] an attested’copy of the writ, 
summons, or other process with the treasurer of said corporation, 
or with some agent of said corporation, at its place of business, shall 
be a sufficiemt service thereof. 

“Sec. 6. The validity of this charter shall not be impaired by the 
omission of the stockholders to hold their annual meeting on the 
day hereinbefore, in section third, appointed. 

“Sec. 7. The above-named George W. Chapin is hereby 

46 authorized to call the first meeting of the stockholders when- 

ever he shall deem it expedient for the election of officers 

and organization under this charter, and for the transaction of anv 

other business of the corporation, by giving notice of the time and 

place thereof to the persons named in the first section of this act ; 

and the officers so eleeted shall continue in office until the first an- 

nual meeting, as hereinbefore named, and until others are elected 
in their stead. 

“Sec. 8. The liability of the members and officers of this corpora- 
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tion for the debts of the company shall be fixed and limited by, 
and the corporation, its members and officers, shall in all respects 
be subject to, the provisions of an act entitled ‘An act in relation 
to manufacturing corporations,’ passed at the June session of the 
General Assembly A. D. 1847.” 

Third. Thereafter and at all times hereinafter mentioned the 
said Atlantic De Laine Company continued and was a corporation 
daly incorporated and existing under and by virtue of such act and 
under the ws of the State of Rhode Island. Said corporation was 
at the suid times established, located, and doing business, and its 
manufactory was established, in the town of North Providence, in 
the county of Providence, in the State of Rhode Island, and its dom- 
icile was the said State of Rhode Island, and said Atlantic De Laine 
Company had a capital stock fixed and limited by its charter 

amounting to $300,000. 
47 Fourth. In and by an act entitled “An act in relation 
to manufacturing companies,” passed at the June session of 
1847 by the aforesaid General Assembly of the State of Rhode 
Island, it was provided, among other things, as follows : 

“The menbers of every manufacturing company hereafter incor- 
porated shall be jointly and severally liable for all debts and con- 
tracts made and entered into by such company until the whole 
amount of capital stock fixed and limited by the charter of the said 
company, or by vote of the company, in pursuance of the by-laws, 
shall have been paid in,and a certificate thereof shall have been 
made and recorded in a book kept for that purpose in the office of 
the town clerk of the city or town wherein the manufactory is estab- 
lished, and no longer, except as heremafter provided.” 

It was also therein provided that * when the stockholders in a manu- 
facturing company shall he liable hy the provisions of this act to pay the 
debts of such company, or any part thereof, thei persons and property 
muy he taken therefor wn any writ of attachment or execution againat 
the company for such debt in the same manner as on writs and creentions 
against them for herr individual debts. The person to whom said officers 

or stockholders mea render themselves liable aa afaresaid Wed i, n- 
4S stead of the proceeding hefore nientione df, herve ix remedy agama 

said officers or stockholdera by a bill in equity in the supreme 
court.” 

The foregoing provisions were substantially continued in force by 
chapter 128 of the revision of the statutes of the State of Rhode 
Island of 1857, and by chapter 142 of the revision of said statutes of 
1S72, and continued to be. and at ail times mentioned and set forth 
herein were, and still are in full force and effect as statutes of the 
State of Rhode Island. 

Fifth. The town elerk of the town of North Providence aforesaid 
was the officer in whose office the said Atlantic De Laine Company 
was bound by the foregoing statutory provisions to file the certificate 
therein specified. 

Sixth. At various times between August [&h and September Sth, 
1873, inclusive, a certain corporation known as the A. & W. Sprague 
Manufacturing Company made its fifteen certain promissory notes 


3—301 


8s , : : \ < 
, Pe eae YER aE BUS te - res F x 7 , - $ ot a » ; 3 D 
Y reas en ps ee . pote Rees Tae sie Pen ater pik Co IR ee aah oo fa ae bass ee Se pi sot aad a ng i ieee, 3 Be aa is m 
i ’ Sie ae. ES ee RS A OO RE FET a, Oe Tiga® Peds * eae St 2 Evils DE a ee go Ng Poet NSN ae er eee 2 Ae ns SRE eee 
* i skies ‘ .gi3 5 ¥ 3 Ser es : at Pag eee t + Bae spr phe ree a . eed Ee ey se chain, eee 
: aes = ¥ 


18 FOURTH NATIONAL BANK OF THE CITY OF NEW WorK 


for the sum of $10,000 each, v-hereby they promised to phy the afore- 
said Atlantic De Laine Company four months after the!date thereof 
for value received sums of money amounting in the aggregate to 
$150,000. The said Atlantic De Laine Company duly epdorsed and 
delivered the same, and the said promissory notes thpreafter and 
before maturity duly came to the hands of this plaintiff for value. 

The said promissory notes by their terms becafme due and 
49 payable at various dates between December 17th, 1873, and 

January Ist, 1874, inclusive. : 

When the said notes became due they were duly presented for 
payment and payment thereof demanded, which was reffsed ;_ where- 
upon the said promissory notes were duly protested for 1 ‘rag ap yer 
and notice thereof was duly given to the said Atlante e Laine 
Company. 

The plaintiff then was and still is the lawful owner and holder 
of said notes. By reason thereof said Atlantic De Laige Company 
then became and thereafter was indebted to the plaintiff in the sum 
of $150,000, with interest from December 31, 1873. 

Seventh. At the times of the making of such promis§ory notes, at 
the times when said notes became due and payable, anti at all times 
herein set forth the whole amount of the capital stock pf the Atlan- 
tic De Laine Company, fixed and limited by the chfrrter of said 
company, had not been paid in and a certificate thefeof had not 
been made and recorded in accordance with the provigions and re- 
quirements of the statute above set forth, and the amount thereof 
sa never been so paid in, and no such certificate has @ver been so 
filed. 

Kighth. At all the times herein named one Edwin, Hoyt was a 
member of and a stockholder in said Atlantic De +Laine Com- 


pany, and continued to be such member and stockholder until the 
time of his death. ! 
50 Ninth. Said Edwin Hoyt departed this life dpon the 15th : 


day of May, 1874, leaving a last will and testanbent, wherein 

he named the defendant herein and another as his executors. Upon 
June Ist, 1874, letters testamentary were duly issued t§ this defend- | 
ant, together with one William Allen Butler, both. of whom duly 
ualified as executors. Said Butler has heretofore resigned and been 
uly discharged from his trust as such executor, and ghe defendant 
herein Is sole acting executor under said last will and tesfament. The 
said Edwin Hoyt was at all the times herein mentioned, up to his 
death, a resident of the State of New York. No lettersitestamentary 
or of administration upon the estate of said Hoyt wee ever issued 
in the State of Rhode Island, and the will of said Hayt was never 


proved in that State. e 

Tenth. No writ of attachment or execution has ever beentissued against ; 
the Atlantic De Laine Company for or on account of the claim of the : 
plaintiff upon the aforesaid promissory notes, and no sud in equity has i 


ever been begun in the supreme court of Rhode Island against any of the 
officers or stockholders of the Atlantic De Laine Company, founded upon : 
plaintiff's claim herein. Upon the 30th day of March, 1874, the said 


Atlantic De Laine Company was duly adjudicated a oo by the 
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United States district court for the district of Rhode Island. 


5D] Eleventh. Plaintiff has received upon account of said prom- 
issury notes the following sums: 

PE TE SOE ricci kcckbinwecinin ttudag ween ---- $25,000 
nn eg eS SF TE Rs oo ae mE PECERG, ert aa 35,986 20 
: PN NS i canes kp weber es see ncmeew neuen 7,596 74 
‘ PD BE FOO ooo ns a ike hs we owe new wt ESSN EE a 7,596 74 

+ #8 4 Licailegtid esis ai oats cet ches ick ak ck ania ak sw eee aller aa 4,500 
Kee Be OE ion id in @ as ae Bs ns ee ee 5,317 73 
| This stipulation i3 subject to all legal objections as to materiality 

and relevancy of the facts herein set forth. None of the admissions — , 


| herein contained are in any wise to affect any party or to be regarded 
as made except for the purposes of this action. 
BUTLER, STILLMAN & HUBBARD, 
Alt’ya for Def't. 
BRISTOW, PEET & OPDYKE, 
oe Atty’s for PU. 


June 16, ’82. 


The plaintiff then read in evidence all of said stipulation except 
those portions of paragraphs fourth and tenth thereof which are 
above set forth and acaitinad as in italics, and which are below 
specified as having been read in evidence by the defendant. | 

The plaintiff read in evidence chapter 142, sec. 24, of the General 

Statutes of Rhode Island of the year 1872, as follows. 


| o2 Sec. 24. No person holding stock in any manufacturing 
company as executors, administrators, guardians, or trustees, 
! and no person holding such stock as collateral security, shall be 
personally subject, by virtue of said stock, to any liabilities as stock- 
holders of such company, but the person pledging such stock shall 


be considered as holding the same and shall be liable as a stock holder 
accordingly, and the estates and funds in the hands of such execu- 
tors, administrators, guardians, and trustees shall be lable in their 
) hands in hike manner and to the same extent as the deceased testa- 
tor or intestate or the ward or person interested in such trust fund 
would have been if they had respectively been living and compe- 
tent to act and had held the same stock in their own names. 
The defendant then offered in evidence the following portion of 
paragraph third of the aforesaid stipulation—that is to say: 
. It was also therein provided that “When the stockholders in a 
manufacturing company shall be hable, by the provisions of this 
act, to pay the debts of such company, or any part thereof, their per- 
sons and property may be taken therefor on any writ of attachment 
or execution against the company for sach debt in the same 


« ee 


a3 Inanner as on writs and executions against them for their in- 
dividual debts. The person to whom said officers or stock- 
holders mmay render themselves liable as aforesaid may, instead of 


the proceeding before mentioned, have his remedy against said offi- 
cers or stockholders by a bill of equity in the supreme court.” 


De re cele. 
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The plaintiff duly objected thereto as immaterial and irrelevant. 
The referee overruled such objection, and the plaintiff then and 
there duly excepted to such ruling. 


The defendant offered in evidence the following postion of para- 
graph tenth of the aforesaid stipulation—that is to say.: 

No writ of attachment or execution has ever been issued against 
the Atlantic De Laine Company for or on account of, the claim of 
the plaintiff upon the aforesaid promissory notes, and no suit in 
equity has ever been begun in the supreme court of Rhode Island 
against any of the ofticers or stockholders of the Atlantic De Laine 
Company founded upon plaintiff’s claim herein. ¢ 


: o~© . . . ‘ : 

The plaintiff duly objected thereto as immaterial and irrelevant. 
The referee overruled such objection, and the plaintiff then and 
there duly excepted to such ruling. 

. ro ¢ 


The defendant offered in evidence the report: of the case of 

o4t New England Commercial Bank vs. Stockholders, adjudged 

by the supreme court of the State of Rhode Island, contained 

in 6 Rhode Island Reports, p. 154, as proof of the l»w of Rhode 
Island. t 


SY . . . ° . . ’ ° 
The plaintiff duly objected thereto as immaterial and irrelevant. 
The referee overruled such objection, and the plaintiff then and there 
duly excepted to such ruling. 


9 

The defendant offered in evidence the report of thercase of Moies 
vs. Sprague, adjudged, by the supreme court of the State of Rhode 
Island, contained in 9 Rhode Island Reports, p. 557, As proof of the 
law of Rhode Island. 


The plaintiff duly objected thereto as immaterial and irrelevant. 
The referee overruled such objection, and the plaintiff then and 
there duly excepted to such ruling. 

The plaintiff admitted that the claim set forth in phe complaint 
was not presented to the executors of Edwin Hovt until after the 
day limited in the notice to present claims against his estate, pub- 
lished according to the laws of the State of New York! 

The case was then submitted, and the referee: thereafter made 
special findings of facts and his conclusion of law as follows: 


DD To the honorable the judges of the circuit court of the United 
States for the southern district of New York 


THe Fourtu Nationa BANK oF THE CITY OF NEw YorkK 
rs. ’ 
CHARLES G. FRANKLYN, as Executor of Edwin Hpyt, Deceased. 
Phe undersigned, to whom by an order entered iny this cause on 
the 4th day of April, 1SS2, this action was referred te hear and de- 
termine the same, and all the issues therein, hereby respectfully, re- 
ports that he has been attended by the said parties, plaintiff and 
defendant, and’ after hearing and duly considering their respective 
allegations, proofs, [and) arguments, finds the followsng facts: 


_— ¢ 
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First. The plaintiff now is, and ever since the year 1865 has been, 
a corporation and banking association duly organized and estab- 


lished in the district for which this court is held under and in ac- 


cordance with the laws of the United States providing for national 
banking associations. | 

56 Second. By an act of the General Assembly of the State of 
Rhode Island, passed at the May session thereof in the year 

1851, a certain corporation known as the Atlantic De Laine Com- 

pany was duly incorporated. 

The said act contained the following provision : 

“Sec. 8. The lability of the members and officers of this corpo- 
ration for the debts of the company shall be fixed and limited by, 
and the corporation, its members and officers, shall in all respects 
be subject to, the provisions of an act entitled ‘An act in relation to 
manufacturing corporations, passed in the June session of the Gen- 
eral Assembly, A. D. 1847.” 


Third. Thereafter, and at all the times hereinafter mentioned, the 
sald Atlantic De Laine Company continued and was a corporation 
duly incorporated and existing under and by virtue of such act, and 
and under and by virtue of such act, and under the laws of the State 
of Rhode Island, said corporation was at the said times established, 
located, and doing business, and its manufactory was establisbed, in 
the town of North Providence, in the county of Providence, in the 
State of Rhode Island, and its domicile was in the said State of 
Rhode Island; and said Alantic De Laine Company had a capital 
stock fixed and limited by its charter amounting to $300,000, 


Fourth. In and by the act entitled ‘An act in relation to 
ot manufacturing companies,’ passed at the June session of 
1847 by the General Assembly of the State of Rhode Island, 
referred to in the foregoing act of Incorporation, it was provided, 
among other things, as follows: “The members of everv manufac- 
turing company hereinafter incorporuted shall be jointly and sev- 
erally liable for all debts and coutracts made and entered into by 
such company until the whole amount of such capital stock, fixed 
and limited by the charter of the said company, or by vote of the com- 
panv in pursuance of the by-laws, shall have been paid in, and a 
certificate thereof shall have been made and recorded in a book kept 
for that purpose in the office of the town clerk of the city or town 
wherein the manufactory is established, and no longer, except as 
hereinafter provided.” 

It was also therein provided that “When the stockholders in a 
manufacturing company shall be lable by the provisions of this act 
to pay the debts of such company, or any part thereof, their persons 
and property may be taken therefor on any writ of attachment or 
execution against the company for such debt in the same manner 
as on writs and executions against tuem for their individual debts. 
The person to whom said officers or stockholders may render 
themselves liable as aforesaid may, instead of the proceedings before 
mentioned, have his remedy against said officers or stockholders by 
a bill in equity in the supreme court.” | 
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5E The foregoing provisions were substantially saan in 

force by chapter 128 of the revision of the statutes of the 
State of Rhode Island of 1851 and by chapter 142 of the revision of 
said statutes of 1872, and continued to be, and at all times raentioned 
and set forth herein were, and still are in iull force ‘and effect as 
statutes of the State of Rhode Island. 

Fifth. The town clerk of the town of North Providence aforesaid 
was the officer in whose office the said Atlantic De Laine Company 
was bound by the foregoing statutory provisions to file the certifi- 
cates therein specified. 

Sixth. At various times between August 9th and Se tember 8th, 
1873, inclusive, a certain corporation known as the A. & W. Sprague 
Manufacturing Company made its fifteen certain anette notes 
for the sum of $10,000 each, whereby they promised to,pay the afore- 
said Atlantic De Laine Company four months after the date thereof, 
for value received, sums of money amounting in the, aggregate to 
$150,000. The said Atlantic De Laine Company duly endorsed and 
delivered the same, and the said promissory notes thereafter and 
before maturity duly came to the hands of the plaintiff for value. 

The said promissory notes by their terms became due and 

59 payable at various dates between December 17th, 1873, and 

January Ist, 1874, inclusive. When the said notes became 

due they were duly presented for payment and paymént thereof de- 

manded, which was refused, whereupon the said promissory notes 

were duly protested for non-payment, and notice thereof was duly 
given to the said Atlantic De Laine Company. 

The plaintiff then was and still is the lawful owner and holder 
of said notes. By reason thereof said Atlantic De Laine Company 
then became and thereafter was indebted to the plaintiff in the sum 
of $150,000, with interest from Dec. 31, 1873. 

Seventh. At the time of the making of said promissory notes, at 
the times when said notes became due and payable, and at all times 
herein set forth the whole amount of the capital stock of the Atlan- 
tic De Laine Company, fixed and limited by the chartér of said com- 
pany, had not been paid in, and a certificate thereof shad not been 
made and recorded in accordance with the prov isiohg and require- 
ments of the statute above set forth, and the amount thereof has 
never been so paid in, and no such certificate has ever been so filed. 

Eighth. At all the times herein named one Edwin Hoyt was a 
member of and a stockholder in said Atlantic De Laine Company 
and continued to be such member and stockholder until the time of 

his death. 
60 Ninth. The said Edwin Hoyt departed thig life upon the 
15th day of Mav, 1874, leavi ing a last will and testament, 
wherein he named the defendant herein and another as his executors. 

Upon June Ist, 1874, letters testamentary were duly issued to the 
defendant, together with one William Allen Butler, both of whom 
duly qualified as executors. Said Butler has heretofore resigned 
and been duly discharged from his trust as such exdcutor, and the 
defendant herein is sole acting executor under said; last will and 
testainent. 
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The said Edwin Hoyt was at all the times here:n mentioned up 
to his death a resident of the State of New York. No letters testa- 
mentary or of administration upon the estate of said Hoyt were ever 
issued in the State of Rhode Island, and the will of said Hoyt was 
never proved in that State. 

Tenth. No writ of attachment or execution has ever been issued 
against the Atlantic De Laine Company for or on account of the 
claim of the plaintiff upon the aforesaid promissory notes, and no 
suit in equity has ever been begun in the supreme court of Rhode 
Island against any of the officers or stockholders of the Atlantic De 

Laine Company founded upon plaintiff’s claim herein. 
61 Upon the 30th day of March, 1874, the said Atlantic De 
Laine Company was duly adjudicated a bankrupt by the 
United States district court for the district of Rhode Island. 

Eleventh. Plaintiff has received upon account of said promissory 

notes the following sums: 


BE BE einen cihnig cs eece main cians epi diaiwe iene $25,000 
TE BEES i vneind dink gee nodosa damues 35,986 20 
PO hac caed cede enon itedsdwewdee terre 
June 11, 1879 ...-.-- Scie pk sib 1. we baci xistlorcs cha aban de 7,096 74 
i Site Fe eee os aes 4,500 00 
I, Wi. WI ics cn btn ws coerced caine ane taerelateiemaniea 5,317 73 


Twelfth. Prior to the making of the aforesaid notes it has been 
judicially determined by the supreme court of the State of Rhode 
Island, that court being the highest judicial tribunal of the said 
State, that the remedies provided in favor of creditors of corpora- 
tions therein referred to against their stockholders by said act of 
June session of 1847 were exclusive of and did not include the 
re rg of an action in favor of such creditor against such stock- 

older. 

Upon the foregoing facts I respectfully report the following con- 

clusion of law: That defendant is entitled to judgment in 
6% this action, with costs against the plaintiff. 2 
. WM. G. CHOATE. 

New York, Aug. 12, 1882. 


63 The plaintiff thereupon duly excepted to that portion of 
paragraph fourth of said findings or report contained in the 
following words—that is to say: 

It was also therein provided that “ When the stockholders in a 
manufacturing company shall be liable, by the provisions of this 
act, to pay the debts of such company, or any part thereof, their per- 
sons and property nay be taken therefor on any writ of attachment 
or execution against the company for such debt in the same manner 
as on writs and executions against them for their individual debts. 
The person to whom said officers or stockholders may render 
themselves liable as aforesaid may, instead of the proceeding before 
mentioned, have his remedy against said officers or stockholders by 
a bill in equity in the supreme court.” 

The plaintiff thereupon duly excepted to that portion of the 
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peragraph tenth of said findings or report contained in the follow- 
ing words—that is to say: 

Tenth. No writ of attachment or execution has ever. been issued 
against the Atlantic De Laine Company, for or on account of the 
claim of the plaintiff, upon the aforesaid promissory notes, and no 
suit in equity has ever been begun in the supreme court of Rhode 
Island against any of the officers or stockholders of the Atlantic De 

Laine Company founded upon plaintiff’s claim ‘herein. 
64 The plaintiff thereupon duly excepted to each and every 
portion of paragraph twelfth of said findings or. report. 

The plaintiff thereupon duly excepts to each and every portion 
of the conclusion of law of the referee contained in said findings or 
report. : 

The referee also rendered the following opinion in writing : 


65 Opinion. . 
U.S. Cireuit Court, Southern District of New York. 


THe Fourtu NationaL Bank oF THE City or New York 
v8. 
CHARLES G. FRANCKLYN, as Executor of Edwin Hoyt, Dee’d. 


The defendant’s testator, Edwin Hoyt, was a stockholder in a 
manufacturing corporation of the Stete of Rhode Island. 

By the statute of that State it was provided that “The members of 
every manufacturing company * * *- shall be jointly and sever- 
ally liable for all debts and contracts made and entered into by 
such company until the whole amount of capital stock, fixed and 
limited by the charter of said company or by vote oftthe company 
in pursuance of the by-laws, shall have been paid in, and a certifi- 
cate thereof shall have been made and recorded in a,book kept for 
that purpose in the office of the town clerk of the city or town 
wherein the manufactory is established, and no longer, except as 

hereinbefore provided.” 
66 The exception is unimportant in this case? By a subse- 
uent section in the same statute it was, however, provided 
that “ When the stockholders in a manufacturing company shall be 
liable, by the provisions of this act, to pay the debts of such com- 
pany, or any part thereof, their persons and property may be taken 
therefor on any writ of attachment or execution against the cotn- 
pany for such debt in the same manner as on writs and executions 
against them for their individual debts. The persoti to whom said 
officers or stockholders may render themselves liable as aforesaid 
may, instead of the proceeding before mentioned, hqve his remedy 
against said officers or stockholders by a bill in equity.in the supreme 

court.” 

The plaintiff is the holder of notes endorsed by the manufactur- 
ing company of which the defendant's testator was'a stockholder, 
and which had not complied with the statute above:referred to. 

The defendant's testator was in his lifetime liable under the 
statute as such stockholder, and the sole question. is whether an 


VS. CHARLES G. FRANCKLYN, &€. 


action at Jaw can be maintained in this court court against his exec- 
utor to enforce liabilitv. The present action was commenced in a 
State court and removed into this court by the defendant before 
answer. It is unquestionably an action at law and not a suit in 
equity. 
67 It seems to be established by authority that where the 
charter or statute of the State in which a corporation is es- 
tablished simply declares the stockholders individually liable for 
the debts of the company Without prescribing any particular or ex- 
clusive mode of remedy this general liability may be enforced in 
the courts of another State or county. The liability is generally 
regarded not asa penal liability which is enforceable only within 
the limits of the State creating the corporation, but rather as in the 
nature of a quasi contract liability—a lability to which the stock- 
holder has, by becoming such, given his consent to the extent to 
which the statute or charter declares him liable, and therefore one 
_which can be enforced everywhere by any appropriate form of action, 
the mode of procedure being governed by the law of the State or 
jurisdiction where the suit is brought. (Lowry vs. Inman, 46 N. Y., 
125.) | 

And doubtless a general lability thus enforceable evervwhere 
mav be created by the same statute which also gives as cumulative 
remedies particular modes of redress peculiar to the State of the 
company’s domicile. The question is always one of the iegislative 
intent. 

It is claimed in the present case that this statute of Rhode Island 
thus creates a general liability of the stockholder to the’ creditor, 
while it also gives peculiar remedies that can be enforced only in 

Rhode Island, and which, if exclusive at all, are exclusively 

6S only of other remedies in the courts of that State. | 
The rule is well settled that an authoritave decision of the 
highest judicial tribunal of aState giving a construction to a statute of 
that State will, upon principles of comity, except in certain cases not 
here necessary to specify, dependent upon provisions in the Consti- 
tution of the United States, be accepted as conclusive in the courts of 
all other States and jurisdictions. (Fairfield +, County of Gallatin, 
100 U.S., 52, and cases eitied. Jessup vs. Carnagie, SON. Y., 445.) 

As an original question the interpretation of this statute of Rhode 
[sland, as to whether the special remedies given thereby to a credi- 
tor of the corporation against its steckholders were cumulative 
merely and superadded to a general liability to be enforced by an 
action at law, or whether the subsequent section giving these special 
remedies was intended to define the limits of and to restrict to par- 
ticular methods of procedure the apparently broad declaration of 
liability contained in the earlier section of the statute, was perhaps 
a matter of some doubt. But the highest court of that State has, 
after a very careful and thorough discussion of the question, as it 
seems to me, decided this question in favor of the view that the 
special remedies given are exclusive of any such general liability. 

(Moies v. Sprague, 9 R. L., 557.) 
69 This view is also sustained by the opinion of Judge Shepley 
4—J91 
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in a case the decision of which is based largely ‘on this very 
point. (James v. Atlantic De Laine Co. Mass.) I} is true that 
these cases both arose in R. I. and did not therefore necessarily in- 
volve the point raised by the plaintiff’s counsel ; that, though the 
special remedies may have been intended to be exclusive within the 
State of Rhode Island, yet that outside of the State of’ Rhode Island 
a general liability not restricted to particular methodg of precedure 
was intended to be provided for. But, in my opinion, neither the 
statute itself nor this decision of the supreme court of. Rhode Island 
on the construction of the statute is capable of this interpretation. 

The point clearly decided by the court, as it seems to me, was that 
the special remedies are exclusive of a general liability or quasi 
contract obligation enforceable as such by an actionfat law. And 
on this ground, and not on the ground that the appdrently general 
liability declared in the earlier section was, by the provisions of the 
later section, itself made subject to an exception or ahnulled within 
the jurisdiction of Rhode Island, the action at law was held not to 
lie. 

Nor, it would seem, would the legislative intent have been left. to 

be inferred from mere implication if the purpose -had been 
70 to give one mode of remedy within the State of Rhode Island 

and an entirely different measure of liability glsewhere. No 
such purpose is apparent in the statute. 

The decision therefore of the supreme court of Rhode Island is 
conclusive elsewhere that a general liability enforceable by an action 
at law was not intended to be created by the statute.! 

It is of course unnecessary to consider the further question dis- 
cussed by counsel whether if such an action woufd lie against a 
stockholder it would survive against his executor. 

On these grounds Tam of opinion that the defendant is entitled to 
judgment. ; 

N.Y. Aug. 12, 1882. ’ 

WM. G. CHOATE. 


] 
71 [Endorsed :] U.S. cireuit court. Fourth National Bank of 
the City of New York, plaintiff, vs. Charles G. Francklyn, as 
sole acting executer, ete., of Edwin Hoyt, deceased, defendant. Copy. 
Plaintiff's case and exceptions. Bristow, Peet and Opdyke, plaintiff's 
attorneys, 20 Nassau St.,N. Y. Due service of the within case is 
hereby admitted. Dated N. Y., 24 Feb’y,’83. Butler, Stillman & 
Hubbard, att’vs for deft. : ; 
? 
72 Ata stated term of the circuit court of tlre United States 
for the southern district of New York, held at the court-house 
in the city of New York, on the third day of September, 1883. 
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Present: Hon. Addison Brown, D. J. 


VS. CHARLES G. FRANCKLYN, &C. 


Judgment. 


Tue Fourtuy NATIONAL BANK OF THE City oF NEw York, Plaintiff, 
against 
CHARLES G. FrRANCKLYN, as Sole Acting Executor of the Last Will 
and Testament of Edwin Hoyt, Deceased, Defendant. 


The parties to this action having heretofore duly filed with the 
clerk a stipulation in writing, waiving a jury, and having also duly 
consented that the issnes herein be referred to Hon. William G. 
Choate, as sole referee, to hear, try,and determine, and the report of 
the said referee having been duly made and filed herein upon Au- 
gust 24, 1882, and this action having been duly brought on for hear- 
ing In accordance with the rules and practice of this court upon a 
case and exceptions, and the report of said referee and the various 
proceedings heretofore had herein, after hearing David J. H.Willeox, 
of counsel for plaintiff, and Adrian H. Joline, of counsel for defend- 

ant, now, upon motion of Butler, Stillman & Hubbard, attor- 
73 neys for ‘Nefondant, it is— | 
Ordered and adjudged, That the rulings of the said referee 
in the progress of the trial of the cause, to which exception has been 
taken, as the same are set forth in the said case and exceptions, be, 
and the same hereby are, adopted as the rulings of the court, and 
are in all respects confirmed. 

It is further ordered and adjudged, That the aforesaid report of 
the said referee and the findings therein contained be, and the same 
hereby are, in all respects adopted as the decision and findings of 
the court, and are confirmed, and this court does herchy specially 
find the following facts in this case : 

First. The plaintiff now is, and ever since the year 1865 has been, 
a corporation and banking association duly organized and estab- 
lished in the district for which this court is held, under and in ae- 
cordance with the laws of the United States providing for national 
banking associations. 

Second. By an act of the General Assembly of the State of Rhode 
Island, passed at the May session thereof, in the vear 185], a certain 
corporation known as the Atlantic De Laine Company was duly in- 
corporated. The said act contained the following provision: 

“Sec. 8. The liability of the members and officers of this 

a4 corporation for the debts of the company shall be fixed and 

limited by, and the corporation, its members, and officers 

shall in all respects be subject to, the provisions of an act entitled 

‘An act in elaiben to manufacturing corporations, passed at the 
June session of the General Assembly, A. D. 1847." 

Third. Thereafter and at all the times hereinafter mentioned the 
said Atlantic De Laine Company continued and was a corporation 
duly incorporated and existing under and by virtue of such act; and 
under and by virtue of such act, and under the laws of the State of 
Rhode Island, said corporation was at the said times established, 
located, and doing business, and its manufactory was established, in 
the town of North Providence, in the county of Providence, in the 
State of Rhode Island, and its domicile was in the said State of 
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° : 
Rhode Island, and said Atlantic De Laine Company had a capital 
stock fixed and limited by its charter amounting to $300,000. 

Fourth. In and by the act entitled “An act in relation to manu- 
facturing companies,” passed at the June session of: 1847 by the 
General Assembly of the State of Rhode Island, referred to in the 
foregoing act of incorporation, it was provided, among other things, 
as follows: * 

“The members of every manufacturing company hereinafter in- 
corporated shall be jointly and severally liable for all debts and con- 

tracts made and entered into by such company until the 
75 whole amount of capital stock, fixed and litnited by the 

charter of the said colnpany, or by vote of the company, in 
pursuance of the by-laws, shall bave been paid in, and a certificate 
thereof shall have been made and recorded in a book: kept for that 
purpose in the office of the town clerk of the city or‘town wherein 
the manufactory is established, and no longer, exceptras hereinafter 
provided.” 

It was also therein provided that— ; 

“When the stockholders in a manufacturing conmfpany shall be 
liable by the provisions of this act to pay the debts of such 
company, or any part thereof, their persons and property may be 
taken therefor on any writ of attachment or executian against the 
company for such debt in the same manner as on writs and execu- 
tions against them for their individual debts. 

“The person to whom said officers or stockholders may render 
themselves liable as aforesaid may, instead of the proceeding before 
mentioned, have his remedy against said ofticers or stockholders by 
a bill in equity in the supreme court.” ’ 

The foregoing provisions were substantially continued in force by 
chapter 128 of the revision of the statutes of the State of Rhode 
Island of 1857 and by chapter 142 of the revision of said statutes 
of 1872, and continued to be, and at all times mentgoned and set 
forth herein were and still are, in full force and etteat as statutes of 

the State of Rhode Island. 3 
76 Fifth. The town clerk of the town of North Providence 
aforesaid was the officer in whose oftice the swid Atlantic De 
Laine Company was bound by the foregoing statutory provisions to 
tile the certificate therein specitied, 

Sixth. At various times between August {th and September Sth, 
1873, inclusive, a certain corporation known as the A: & W, Sprague 
Manufacturing Company nade its fifteen certain promissory notes 
for the sum of 810.000 each, whereby they promiged to pay the 
aforesaid Atlantic De Laine Company, four months ‘after the date 
thereof, for value received, sums of money amounting in the aggre- 
gate to $150,000. The said Atlantie De Laine Company duly en- 
dorsed and delivered the same, and the said promissdéry notes there- 
after and before maturity duly came to the hands of the plaintiff? 
for value. : 

The said pronussory notes by their terms becametdue and pay- 
able at various dates between December 17th. 1873. and January Ist, 
1874, inclusive. When the said notes became due they were duly 
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presented for payment and payment thereof demanded, which was 
refused, whereupon the said promissory notes were duly protested 
for non-payment, and notice thereof was duly given to the said At- 
lantic De Laine Company. 

The plaintiff then was and still is the lawful owner and holder of 
said notes, by reason whereof said Atlantic De Laine Company then 
became and thereafter was indebted to the plaintiffin the sum o 

$150,000, with interest from Dee. 31st, 1873. | 
wi Seventh. At the times of the making of said promissory 

notes, at the times when said notes became due and payable, and 
at all times herein set forth the whole amount of the capital stock 
of the Atlantic De Laine Company, fixed and limited by the charter 
of said company, had not been paid in, and a certificate thereof had 
not been made and recorded in accordance with the provisions and 
requirements of the statute above set forth, and the amount thereof 
has never been so paid in, and no such certificate has ever been so 
tiled. 

Eighth. At all the times herein named one Edwin Hoyt was a 
member of and a stockholder in said Atlantic De Laine Company, 
and continued to be such member and stockholder unt:] the time of 
his death. 

Ninth. The said, Edwin Hoyt departed this life upon the 15th 
day of Mav, 1874, leaving a last will and testamnent, wherein he 
named the defendant herein and another as his executors. 

Upon June Ist, 1874, letters testamentary were duly issued to the 
defendant, together with one William Allen Butler, both of whom 
duly qualified as executors. Said Butler bas heretofore resigned and 
been duly discharged from his trust as such executor, and the de- 
fendant herein is sole acting executor under said last will and tes- 
lament, 

The said Edwin Hoyt was at all the times herein mentioned, 

is upto his death, a resident of the State of New York. No letters 

testamentary or of administration upon the estate of said 

Hovt were ever issued in the State of Rhode Island, and the will of 
said Hoyt was never proved in that State. 

Tenth. No writ of attachiment or execnfion has ever been issued 
against the Atlantic De Laine Company for or Gh aeeount of the 
claim of the the plainut? taproot) the aforesaid promissory notes, and 
ne suit in equity bas ever been begun in the supreme court of 
Rhode Island against anv of the officers or stockholders of the At- 
lantiec De Laine Company founded upon plaintiff's claim herein 

Upon the Oth dav of March, 1874, the said Atlantie De Laine 
Company was duly adjudicated a bankrupt bv the United States 
distriet court for the district of Rhode Island. 

Eleventh. Plaintiff has received upon account of said promissory 
notes the following sums: 
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Twelfth. Prior to the making of the aforesaid note’ it had been 

judicially determined by the supreme court of the State of Rhode 

Island, that court being the highest judicial tribunal of the 

79 said State, that the remedies provided in favor-of creditors of 

corporations therein referred to against their stockholders by 

said act of June session of 1847 were exclusive of and did not in- 

clude the remedy of an action at law in favor of such creditor against 
such stockholder. : 

It is therefore ordered and adjudged, and this court doth hereby 
order and adjudge, that the defendant have judgment against the 
plaintiff upon the merits and for the sum of three hundred and 
forty dollars and ten cents, costs as taxed, and that the defendant 


have execution therefor. 
ADDISON BROWN. 


Judgment signed this 7th day of September, 1883. 
TIMOTHY GRIFFITH, Clerk. 


“ Endorsed:” Circuit court of the U. S., southerm dist. of N. Y. 
The Fourth National Bank of the City of N. Y. as. Charles G. 
Francklyn, as sole acting executor, ete., of Edwin Hoyt, deceased. 
Judgment roll. Butler, Stillman & Hubbard, def’t’s att’ys. U.S. 
circuit court. Filed Sept. 7th, 1883. Timothy Griffith, clerk. 

° 
80 Supreme Court of the United States. 


THe Fourtu NATIONAL BANK OF THE City OF NEW ae Plaintiff 
in Error, § 
against 
CHARLES G. FRANCKLYN, as Sole Acting Executor of gthe Last Will 
and Testament of Edwin Hoyt, Deceased, Defendafit in Error. 


Know all men by these presents that we, H. Buckhhout, of White 
Plains, Westchester county, and State of New York, and O. D. Bald- 
win of the city, county, and State of New York, are held and firmly 
bound unto Charles G. Francklyn, as sole acting executor of the last 
will and testament of Edwin Hoyt, deceased, the above-named de- 
fendant in error, in the sum of one thousand dollars, to be paid to 
the said Charles G. Francklvn, as such executor as aforesaid, for the 
payment of which, well and truly to be made, we bind ourselves 
and each of us, our and each of our heirs, executors, and adminis- 
trators, firmly by these presents. 

Seaicd with our seals. Dated this twenty-fifth dav of September, 
ISS3. 

Whereas the above-named Fourth National Bark of the City of 
New York has prosecuted a writ of error in the Supreme Court of 
the United States to reverse the Judgment rendered in the circuit 

court of the United States for the southern district of New 
S] York inan action wherein the above-named Fourth National 
Bank is plaintiff, and the above-named Charles G. Francklyo, 
as sole acting executor of the last will and testament of Edwin 
Hoyt, deceased, is defendant : 


VS. CHARLES G. FRANCKLYN, &C. 3 


Now, therefore, the condition of this obligation is such that if the 
said Fourth National Bank shall prosecute said writ of error to 
effect and answer all damages and costs if it fail to make its plea good, 
then this obligation shall be void; otherwise to remain in full force 


and virtue. 
O. D. BALDWIN. [seat. 
H. BUCKHOUT. SEAL. 


Sealed and delivered and taken and acknowledged this twenty- 
fifth day of September, 1833, before me, as to O. D. Baldwin and H. 
Buckhout. 

[NOTARIAL SEAL. ] CARSTEN WENDT, 
Notary Public, Kings County. 
Cert’f. filed in New York county. 


UnITED STATES OF AMERICA, 
Southern District of New York, 


O. D. Baldwin, of 53 East 54th stfeet, New York city, and H. 
Buckhout, of White Plains, Westchester county, being severally duly 
sworn, say, and each for himself says, that he is worth the sum of 
two thousand dollars over and above all his just debts and liabilities. 

—  O.D. BALDWIN, 
H. BUCKHOUT. 


Sworn to before me this twenty fifth day of September, 18353. 
[NOTARIAL SEAL. ] CARSTEN WENDT, 
Notary Public, Nings County. 


"eR 
f . 


Cert’f. filed in New York county. 


I approve the above bond as to form and sufficiency. 
New York, September 26, 1883. 
WM. J. WALLACE, 


Circuit Judge. 


82 [Endorsed:] U.S. Supreme Court. The Fourth National 

Bank of the City of New York, plaintiff in error, against 
Charles G. Francklyn, as sole acting executor, ete, of Edwin Hovt, 
deceased, defendant in error. Copy. Supersedeas bond. Bristow, 
Peet & Opdyke, attorneys for plaintiff in error, No. 20 Nassau street, 
N. Y. city. U. S. circuit court. Filed Sep. 28, 1883. Timothy 
Griffith, clerk. 


83 United States Supreme Court. 


Tae Fourtns Nationa. Bask or THE City or New York, Plaintiff 
| in Error, 
agst. 
CHARLES G. FRANCKLYN, as Sole Acting Executor of Edwin Hoyt, 
Deceased, Defendant in Error. 


We hereby consent that service of the citation herein upon us, on 
or before October 1, 1883, be and be deemed sufficient in point of 
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time, and that the above cause be placed upon the calender of this 
court for the October term, 1SS5. 
Dated New York. September 28, ISSS. 
BUTLER, STILLMAN & HUBBARD, 
Alforneys for (Charles (y. ranehklyn, Lte., Defendant in Lvror. 


Endorsed: U.S. circuit court. Filed Sept. 28th, bse5. 0 Timothy 
Crriffin, clerk. 


S-4 Uxirep STATES OF AMERICA, 88 


To Charles G. Francklyn, as sole acting executor of the last will and 
testament of Edwin Tovt deceased, Grecting : 


You are hereby Cit d ana acdiiotished to be hic appear uta Su- 
preme Court of the United States to be holden at Washington on the 
second Monday in October, eighteen hundred and cighty-three, par- 
suant toa writ of error filed in the otfice of the clerk of the circuit court 
of the United States for the southern district of New York, wherem 
The Fourth National Bank of the City of New York is plaintif in 
error, and vou are defendant im error, to shliow cause, Hany there be, 
| ioned should net be 
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corrected and speedy justice should not be done 
that behalf. 
Dated at the city of New York this 26th day of September, PSs5. 
WM. J. WALLACE, 
Creu Sidley 


The Fourth National 
“inti ia error, agaist 
Love, 
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SUPREME COURT OF THE UNITED STATES. 


ERROR TO THE Circuit COURT FOR THE SOUTHERN DISTRICT OF 
New York. 


‘ 


See \ 


Tre FourtH NaTIONAL BANK OF THE CITY OF 
New York, 
Plaintiff in Error, 
AGAINST 
CuHarLes G. FRANCKLYN, as sole atting ex- 
ecutor of Edwin Hovt, deceased. 


\ Brief for Plaintiff in Error. 


Statement. 


The plaintiff in error, as plaintiff below, brought this action in 
New York, to enforce against the estate of the late Edwin 
Hoyt, of New York, his personal liability as a stockholder in the 
Atlantic De Laine Company for the debt of that company to the 
plaintiff. 

The Atlantic De Laine Company was a Rhode Island corporation 
incorporated under a special charter we a in 1851. Section 8 of 
this charter provided as follows : 


“ Section 8. The liability of the members and officers of this 
“ corporation for the debts of the company shall be fixed and 
“ limited by, and the corporation, ita members and officers, shall 
“in all respects be subject to, the provisions of an act entitled 
“* An Act in relation to manufacturing corporations,’ passed at 
“ the June session of the General Assembly, A. D. 1847.” 


The first section of the Manufacturing Companies’ Act of 1847 
(included in the revision of 1872 as Chapter 142) (pp. 27 and 28) is 
as follows : 


“Section 1. The members of every ‘manufacturing com- 
“pany hereafter organized shall be jointly and severally 
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‘ liable for all the debts and contracts made and entered into 


“by such company, until the whole amount of the capital - 


“‘ stock fixed and limited by the charter of the said company 
« * * * ghall have been paid in and a certifieate thereof 
‘‘ shall have been made and recorded,” etc., etc. 


The capital stock of the De Laine Company was never wholly 
paid in, nor was the required eertificate filed (p. 29). 

The corporation became largely indebted to the plaintiff prior to 
January 1, 1874 (pp. 28, 29). Subsequent to that time, and prior 
to the commencement of this action it was adjudicated a bankrupt 
(p. 2%). 

At all the times now involved Edwin Hoyt was a stockholder i in 
the De Laine Company and a resident of New York (p. 29). In 


May, 1874, he died leaving a will, by which the defendant was ap-. 


pointed his executor. This will was proved in New York, and letters 
issued to the defendant. No letters on his estate have ever been 
issued in Rhode Island (p. 29). 

This action was brought in 1879. The trial was duly had by the 
Court without a jury (pp. 13, 27). The defendant had judgment 
(p. 30), and the plaintiff has brought the case here by writ of error 


(p. 1). 


The ruling in favor of the defendant below was based upon the 
provisions of Sections 20 and 21 of the Rhode Island Statute before 
quoted, which provisions are as follows (p. 28) : 


“ Section 20. Whenever the stockholders of any manfactar- 
‘ing company shall be liable, by the provisions of this chapter, 
“ to pay the debts of such company, or any part thereof, their 
“persons and property may be taken therefor on any writ of 
“ attachment or execution issued against the company for such 
‘‘ debt, in the samc maaner as on writs and executions issued 
“ against them for their individual debt.” 

“ Section 21. The person to whom said officers or stock- 
‘ holders may render themselves liable as aforesaid may, instead 
“ of the proceedings aforementioned, have his remedy against 
“ said officers or stockholders by a bill in equity in the supreme 
“ court.” 


The plaintiff in error insists that the provisions of these sections 
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have no application to an action brought in New York to enforce, 
against ore who was not a resident of Rhode Island, the personal 
liability on his part arising under the Rhode Island statute; and 
generally that the said provisions are not such as to defeat an 
action of this character outside of Rhode Island. 


Assignments of Error. 


The facts found were insufficient to support the judgment for the 
defendant. 
The plaintiff should have had judgment upon the facts found. 


Brief of Argument. 


Undoubtedly Edwin Hoyt was in his lifetime individually liable 
for the debt of the De Laine Company to the plaintiff (pp. 24 and 
25). The company’s charter, granted in 1851, applied the pro- 
visi ns of the statute of 1847, and thereby in broal terms subjected 
all the holders of the shares of stock of the De Laine Company to a 
joint and several liability for the debts of that company until the 
capital stock was fully paid, and it was never so paid. 

This statute went further and sought to do more than those stat- 
utes of some of the States, which merely subject the property of the 
stockholders to seizure upon judgment against the corporation—-such 
as the provision of the Georgia statute, considered in the case of 
Lowry vs. Inman, 46 N. Y., 119. Those statutes contain no provis- 
ion in terms making the stockholders personally liable. This stat- 
ute enacts in clear terms a personal and general liability on the part 
of each stockholder for the company’s debts. In other words, while 
statutes of the other character do not impose an obligation upon 
which an action could be brought and a personal judgment given, 
the statute under corsideration expressly imposes a personal liabil- 
ity in the broadest terms. 

It is well settled that a liability, such as that imposed by this 
statute, unlike that frequently imposed upon the directors or officers 
of a corporation, is contractual. It is not a liability for a penalty, 
but upon a contract. (Hathorn vs. Calef, 2 Wall., 10; Flash vs. 
Conn, 10) U.S., 371; Cuykendall vs. Miles, 10 Fed. Rep., 342; 
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Corning vs. McCullough, 1 N. Y., 47; Wiles vs. Suydam, 64 N. ¥., 
173.) 

Being thus a general liability upon a contract and for an amount 
certain, it is a liability at law. (Miles vs. Scott, 99 U.S., 20; 
Flash vs. Conn., 109 U. S., 371). 

The contract obligation thus arising is enforceable in any 
jurisdiction where the defendant is found. For it is the general 
rule that “ whenever by either the common law or the statute law of 
“a State a right of action has become fixed and a legal liability in- 
“ curred that liability may be enforced and the right of action pur- 
“ sued in any court which has jurisdiction of such matters and can 
“ obtain jurisdiction of the parties” (Dennick vs. R. R. Co., 103 U. 
S., 11). It has accordingly been very recently held that a liability such 
as the present can be enforced by an action sounding in contract 
against a stockholder found in a State other than that whose law im- 
poses the liability (Flash vs. Conn, 109 U. S., 371). 

An obligation of a personal nature, thus enforceable where the 
person bound thereby is found, is, under rules, equally well settled, 
enforceable by an appropriate proceeding in the forum entertaining 
jurisdiction. For the “ mode by which the remedy is to be pursued ” 
(Bank of U.S. vs. Donnally, 8 Peters, 372) is not an element or 
condition of the liability. It is merely the means by which the 
result is reached and in no sense part of the result itself. It is, 
therefore, governed by the dex fori. Within the jurisdiction estab- 
lishing the lability, the provistons of the statute in regard to the 
“mode by which the remedy is to be pursued,” if any such there be, 
will control (Moies vs. Sprague, 9 R. I., 557; Knowlton vs. Ack- 
ley, 8 Cush, 97; James vs. De Laine Company, 11 N. B. BR., 290). 
But elsewhere the forms by which that result is reached must be 
those, which the law-making power has seen fit to establish in 
the particular forum in which the liability is asserted. 

This is the consequence of familiar rules.‘ The general principle 
* adopted by civilized nations is, that the nature, validity and inter- 
“ pretation of contracts are to be governed by the laws of the country 
* where the contracts are made or are to be performed. But the 
‘“‘ remedies are to be governed by the laws of the country where the 
“suit is brought; or, as it is compendiously expressed, by the ler 
“fort. No one will pretend that, because an action of covenant 
“ will he in Kentucky on an unsealed contract made in that State, 
“ therefore a like action will lie in another State where covenant 
“ can be brought only on a contract under seal. It is an appropri- 
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“ate part of the remedy which every State prescribes tu its own 
“tribunals in the sume manner as it prescribes the time within 
“ which all suits must be brought. The nature, validity and inter- 
“ pretation of the contract may be admitted to be the same in both 
“ States; but the mode by which the remedy is to be pursued. and 
“ the time within which it is to be brought may essentially differ" 
(Bank of U. S. vs. Donnally, 8 Peters, 361, 370-73). 

“In many charters the intent is obvious, to impose an absolute 
“ liability on the stockholders. In all such cases the liability is per- 
“sonal, and following the person, may be enforced as other per- 
* sonal obligations are enforced, and according to the course of pro- 
“ cedure in the place where the individual sought to be charged is 
“found. It is not in such case a statutory remedy, or a liability 
“‘ based upon a statute, and which ig confined in its operation to the 
“limits of the sovereignty creating’ the corporation, and without 
“ extra-territorial force or obligation. It is like other obligations, 
“ assumed in the form prescribed by the laws of the place where 
“made, and, being valid there, is enforceable everywhere. Its 
“ validity, interpretation and effect are to be determined by the ler 
* loci, but the remedy is governed by the /ex fori” (Lowry vs. Inman, 
46 N. Y., 119). . ; : 


It results therefore that, as was said by this court iu Pollard va. 
Bailey (20 Wall., 520): ‘A general liability created by statute 
“ without a remedy may be enforced by an appropriate common 
“law remedy.” 

To this general rule the court added a qualific ‘ation, as follows: 
“ But where the provision for the liability is coupled with a pru- 
“vision for a special remedy, that remedy, an! that alone, must 

* be followed.” . 

As this qualification of the general rule is invoked bv the defend- 
ant in this case, it is important to understand clearly ite import and 
limitations. 

In the first place, the statute creating the liability may make the 
liability one of general obligation, and at the same time give as cu- 
mulative remedies particular mudes of redress peculiar to the State 
of the company’s domicile; but yet leave the liability enforceable 
everywhere by proceedings appropriate to the forum. Thus in Zz 
parte Van Riper, 20 Wend., 614, » statute of New Jersey provided 
that the diréctors should be liable in an action. An attachment, 
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which was a special proceeding, was taken out against one of them, 
in New York, upon a liability under this statute. This was a mo- 
tion to vacate the attachment upon the ground that, as the statute 
“raised the liability, and in the same section gave a remedy, that 
“alone must be strictly pursued.” The court said: “It is 
“ objected that the directors being corporators and not liable at 
“the common law, but the statute raising their hability and in 
“ the same section giving a remedy, that alone must be pursued. ‘The 
‘answer is, that contracting as an azent and director under 
“such acharter is the same, in legal effect, as if the directors 
“had signed and bound themselves as principal drawers or 
‘makers in their capacity as natural persons. The subsequent 
“ provision in the statute was obviously intended merely to give 
“the plaintiff a more general and easy remedy at his option. 
“Tt neither expressly denies the general remedies given by law 
“ against debtors, nor is there any rule of construction which 
“attaches an implied denial of thoxe remedies to sucha clause. 
“ No doubt a State may pass a law tying a creditor up toa cer- 
“ tain remedy on a contract, where the law is passed prior to the 
“contract being made. Asthe creditor then knows the law, he 
“contracts -cun onere. But the case at bar presents no 
“such instance. The charter does not contine the creditor to 
“any particular remedy. It raises in his favor a delt against 
“an individual and leaves his remedy to the general meth- 
“ods of the law. This view also answers another objection 
“taken, that the remedy given by the charter is local to the 
“State of New Jersev. The charter, in fact, institutes no 
“remedy. It binds Van Riper as a <lebtor. It raises a debt 
“against him which may, in its own nature, be enforced where- 
ever the debtor or his property can be found according to 
“the forms of law at the place where found.” This case is 
approved in Penniman’s Case, 103 U. S., 714. 

Again, the statute may make the lability one of general obligation, 
enforceable generally, but in the same act so provids a special mode 
of enforcing the lability in its own courts as to thus enact special 
rules of procedure binding as rales of practice upon the local courts, 
but not precluding other appropriate proceedings in other juris- 
dictions. If, for example, the statute prescribes that the liability 
shall be enforced by an action of debt, that certainly would not 
preclude a general action at law upon the liability in other States 
where a change of procedure had abolished actions of debt; while 
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‘of some or all of the shares of stock of the De Laine Company. 
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it would operate within the State itself as a binding and exclusive 
rule of practice. Indeed, it is well settled that such regulations of 
statute have no effect upon the procedure of the national courts 
within the State itself, except so far as they are adopted by Act of 
Cong) ess. 

The cases just described are widely different from the one pre- 
sented in Pollard vs. Bailey, where the liability imposed was one 
merely binding the stockholders “ for all the debts of the bank in 
‘“ proportion to their stock holden therein.” And the cases of Terry 
vs. Tubman, 92 U. S., 156; Terry vs. Little, 101 U.S., 216, and 
Patterson vs. Lynde, 106 U. S., 579, were of similar nature. The 
distinction between these cases and one where the remedy is at law 
is clearly pointed out in Flash vs. Conn, 109 U.S8., 371. 

Therefore this limitation upon the mode of enforcing a statutory 
liability cannot have any applicatiop to cases, either where the stat- 
ute meant to create a personal liability of general obligation ; or 


where the remedy mentioned in the statute is not as broad as the 


liability intended ; or where the statute does not so couple the 
remedy with the liability as to show an intention to limit the obli- 
gation, but merely prescribes a rule of procedure in its Courts, 
or gives « cumulative remedy. 

The decision in Moies vs. Sprague, 9 R. I., 541, may be taken as 
precluding any claim that the remedies mentioned in sections 20 and 
21 were meant merely to be cumulative remedies in addition to the 
other remedies given by the general practice of the courts of Rhode 
Island. The question in that case was whether the liability of the 
estate of a deceased stockholder, for the debts of the corporation, 
came within the description of claims then enforcible at law in 
Rhode Island, such claims being preferred by statute, and the court 
held that this liability of the stockholder's estate could not, under 
the Rhode Island statute, be enforced at law within the meaning of 
the Rhode Island statutes for the administration of decedents' ea- 
tates. 

But, as has been shown, the remedies given within the State may 
be exclusive there without necessarily having any application to pro- 
ceedings in other jurisdictions. Within the State they become 
authoritative regulations of the procedure of the Jocal courta. In 
the case at bar this clearly seems to be the only meaning of the pro- 
visions of sections 20 and 21. No restriction was made by the Rhode 
Inland statutes preventing non-residents from becoming the holders 
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Each stockholder was in terms made l‘able for all the debts and con- 
tracts of the company. The creditors of the company would neces- 
sarily be largely made up of residents of Rhode Island. The special 
remedy given by section 20 was a peculiar and severe one, but one 
that from its nature could not be enforced outside of the limits of 
Rhode Island, for an execution upon a Rhode Island judgment 
against the corporation could not run beyond the State lines. No 
suit in equity in Rhode Island could bring in non-resident stock- 
holders not found or having property within the State, and an equity 
suit would not be practicable in other States unless all the stock- 
holders could be found there (Erickson vs. Nesmith, 4 Allen, 233). 

This is, therefore, a case where a direct liability was created as 

against Edwin Hoyt as a stockholder and, since he was a resident of 
New York, no remedy whatever prescribed for the enforcement of his 
liability. The liability rested upon non residents equally with resi- 
dents. If, then, the statute prescribes a remedy for the enforcement 
of the liability of residents alone, that cannot be deemed to ex- 
clude all remedies against non-residents. Rather is it the fact that, 
so far as non-residents ure concerned, the case is one where the lia- 
bility is imposed, but no remedy whatever is prescribed. It is not 

to be supposed that the State of Rhode Island, by prescribing a 
mode of enforcing the liability of stockholders which was peculiar to 
that State, and impossible of application elsewhere, meant to enact 
that non-resident stockholders should be virtually released from the 

liability imposed upon them by the express terms of the statute. 

So far as non-resident stockholders are concerned, therefore, the 
statute fully imposes the liability, but makes no effort whatever to 
provide a remedy. It is true that in the case of Lowry vs. Inman, 
46 N. Y¥., 119, the Georgia statute had, by omitting any enactment 
declaring a personal liability, precluded any remedy for the enforce. 
ment of the liability of the stockholders except one possible alone 
within the State itself and similar to that provided in section 20 
above ; but Georgia, by the same act, forbade non-residents to be- 
come stockholders. 


Other considerations demonstrate plainly that the provisions of 
sections 20 and 21 were meant merely as regulations of the practice 
for the Rhode Island courts. If these sections were anything more 
than portions of a practice act, or if they entered into the contract 
liability to which the stockholders were subjected, then they became 
part of the contract itself:—and on the one hand the creditor could 
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_ insist that they should remain as a part of his contract, while on the 
other hand the stockholder could insist that he should not be sub- 


jected to any other or different liability than that which would result 
from the administration of the very remedy mentioned in these sec- 
tions. It would result, therefore, that as to all debts contracted by 
a corporation while these sections were in force, no repeal could be 
made of the law thus enacted. But in the year 1877 Rhode Island 
repealed sections 20 and 21 without any reservation as to existing 
causes of action and enacted that the liability of stockholders in all 
cases should be enforced either by an action of debt or by a suit 
in equity. The Supreme Court of Rhode Island has broadly de- 
cided that this act was constitutional in the Matter of Pennuiman, 11 
R. I., 333; affirmed 103 U.S., 714. In this case an attempt was 
made to hold Penniman after the passage of the Act of 1877, under 
the provisions of section 20 above quoted. It was argued on behalf 
of the creditor that the remedies given by sections 20 and 21 
formed part of the contract and were not subject to repeal as against 
an existing creditor. The Supreme Court of Rhode Island, after 
fully considering the whole question, held that these sections were 
merely matters of remedy or of practice and procedure, and 
that the repeal thereof was in all] respects constitutional. This 
court, upon error, considered, it is true, only the question 
as to the executon against the person, but upon that point affirmed 
the decision below. This decision by the Rhode Island Court 
is a clear construction by the courts of that State of the mean- 
ing, force and effect of sections 20 and 21, and the effect of this 
constraction is to confine the force of those sections merely to regu- 
lations of practice or procedure of the local courts. 


It has been shown that the Rhode Island statute as it ex- 
isted in 1873, when the plaintiffs debt against the De Laine Com- 
pany and Edwin Hoyt's Jiability therefor first arose, prescribed no 
remedy for the enforcement of this liability against Hoyt, a resident 
of the State of New York. It has been further shown by the 
construction by courts of Rhode Island of the statutes of that State 
that the only provisions in the Manufacturing Corporation Act for 
the enforcement of the stockholders liability were practice provis- 
ions only, and were meant merely to regulate the fornns of procedure 


in Rhode Island Courts. 
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But it is submitted other considerations still further support the 
action in its present form. 

The reason underlying the rule that the remedy enacted with the 
creation of a liability of this nature, must be followed in enforcing 
the liability, goes no further than this, viz., that the measure of 
obligation ultimately judicially imposed upon a -stockholder—the 
ultimate relief afforded—must not be practically more onerous, or 
other in effect than the remedy pointed out in the statute. Of 
course, within the State itself, the precise remedy pointed out by 
the statute, must, as we have shown, be taken as a regulation of the 
practice of the local courts. But without the State the statute can 
have no such effect. Each State has the exclusive power to regulate 
the procedure of its courts, but no power to prescribe the form of 
remedies in other jurisdictions. cence, the lability 
created being of general obligation, the form of remedy must be 
that admissible within the forum in which it is sought to enforce the 
liability ; and the only restriction is that the measure of relief 
granted—the extent of liability adjudged—must not exceed that 
in effect provided by the onginal statute. 

Thus in Pollard vs. Bartey (supra) the attempt was to enforce a 
general liability against a single stockholder where the statute sub- 
jected the stockholders merely to a duty to contribute jointly. The 
same is true of Erickson vs. Nesmith, 15 Gray, 221. In Lowry 
vs. Inman (supra) no personal hability had been created. In Jessup 
vs. Carnegie, 80 N. Y., 41, the stockholder’s liability did not arise 
until the remedy against the corporation was exhausted. 

But so long as no greater measure of liability is sought, the form 
of remedy is, as we have seen, » mere matter of local procedure, 
regulated by the law of the forum. Indeed, even if a statute creat- 
ing a hiability provide that it shall be enforced only ina court of the 
state—that is to say, that there shall be no remedy whatsoever in 
the national courts—an action in appropriate form to enforce the 
liability will, nevertheless, lie in those courts. Tustrations of 
these principles are frequent. 

In Railway Co. vs. Whitton, 13 Wall... 270, a state statute 
created a right, coupled with a proviso that the suit to enforce 
the same must be brought in a court of the state. It was held 
that the right might, nevertheless, be enforced in a national — 
court. It was stated to be the rule that, whenever a general 
rule as to property or personal rights or injuries to either, is 
established by the state legislature, its enforcement by TY national 

court ina case between proper parties is a matter of course, 
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and the junsdiction of the court in such case is not subject to 
state limitation. 

In Cowles vs. Mercer County, 7 Wall., 118, it was claimed 

that an action could not be brought against a municipal cor- 
poration—a county—in a court held elsewhere than in the 
county. The supreme court of the state had held that this 
was the proper construction of the statutes under which coun- 
ties were organized. This court said (CaasEg, C. J.): “but that 
‘“ court has never decided that a county in Illinois is exempted 
“ from liability to suit in national courts. It is unnecessary, 
© therefore, to consider what would be the effect of such a de- 
‘cision. It is enough for this case that we find the board of 
“ supervisors to be a corporation authorized to contract for the 
“county. The power to contract with citizens of other states 
“implies liability to suit by citizens of other states, and no 
‘‘ statute limitation of suability can defeat a jurisdiction given 
“by the constitution. We cannet doubt the constitutional 
‘right of the defendant in error te bring suit in the circuit 
“ court of the United States.” This case was followed in Na- 
tional Bank vs. Sebastian Co., 5 Dill., 417; Cunningham vs. 
County, 1 MeCrary, 117. 

In LeRoy vs. Beard, 8 How., 457, the action was in New 
York upon a Wisconsin contract. The statutes of that state 
provided that a scroll should be equivalent to a seal. The law 
of New York was otherwise. It was held that the action must 
be in the form appropriate to an unsealed instrument. 

In Davis vs. , sect 10 Biss., 51,2 state statute provided 
that guardians might mortyage the estates of their wards in cer- 
tain cases, but that foreclosure of such mortgages should be 
made only by petition to certain state courts. It was held that 
this did not affect the right of the mortgagee to foreclose by ac- 
tion in the circnit court when that court would otherwise have 
jurisdiction. “ Decixions of the Supreme Court bearing upon 
“the question seem clearly to determine that, even in a case 
“ where the right of action is derivable wholly from the state 
“ statute, which also designates the court in which such remedy 
“may be enforced, state legislation cannot limit a party to the 
‘enforcement of his remedy in the court thus designated by 
statute.” ; 

To the same effect are 

Suvdam vs. Broadnax, 14 Peters, 67. 

Union Bank va. Jolly’s Adm’rs, 18 How., 503. 

Hyde vs. Stone, 20 How., 170. 

Warren vs. Railroad Co., 6 Bisa... 425. 

Cuykendall vs. Miles, 10 Fed. Rep., 342. 

The application of these rules is manifest. The statute imposes 

a several hability for plaintiffs debt. The object of this action is to 
procure a judgment establishing precisely that liability. If suecess- 
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ful, it can have no other or more extensive result. Its effect will, 
therefore, be to enforce the exact liability imposed. And no other 
mode of procedure was in fact open to plaintiff. 

It is true that the statute of Rhode Island in force when this 
cause of action first arose contained certain provisions as to remedy. 
But the result thereof is exactly the same as that now sought, namely, 
to subject the property of the individual stockholder to payment of 
the debt of the corporation. But in 1877, before this action 
was begun, the Legislature of Rhode Island, without any reserva- 
tion as to existing vauses of action, repealed these provisions 
absolutely, and enacted that the liability should be enforced in quite 
a different manner (Laws of 1877, Ch. 600). And it has been held 
that this was within the constitutional powers of the Legislature, as 
affecting merely the form of proceeding for the enforcement of th2 
liability to which stockholders were subjected by the state statate. 

But, still further, the present action is the equivalent of 
the form of action provided by the Rhode Island statute in force 
when this action was begun (Laws of 1877, ch. 600). That provides 
for an action of debt. There is but one form of civil action at law in 
New York (Code of Civil Procedure, sec. 3339, Laws of New York for 
1880, ch. 178). This, therefore, is the local form of the action of debt. 
[t is true that the Rhode Island statute provides that the action shall 
be debt upon the judgment against the corporation. But there is no 
provision requiring exhaustion of the remedy against the corpora- 
tion. The judgment is open to precisely the same defenses as the 
original cause of action. Under the rules in New York, indeed, it 
would be inadmissible in evidence (McMahon vs. Macy, 51 
N. Y., 155; Miller vs. White, 50 N. Y., 137). The 
matter of the judgment against the corporation is, therefore, 
merely a detail of the form by which the remedial 
relief is reached. It is neither element nor condition of the relief 
itself. It, therefore, is not necessary to the assertion of the cause of 
action out of the state. 

In any event the De Laine Company was adjudicated a bankrupt (p. 
29). This dispensed with whatever necessity there might otherwise 
have been to recover judgment against it. This was ruled in Flash 
vs. Conn, 109 U. S., 371. That was an action upon the 
statute of New York providing that, before stockholders could 
be held, there must be judgment and execution against the 
corporation. This requirement was, therefore, a condition prece- 
dent to the existence of the cause of action. It was not, as 
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here, merely a provision in regard to the form of the remedy, 
The action was brought against a stockholder resident in Florida, 
The objection was made that no judgment had been recovered in 
New York against the corporation. It had been alrealy held that 
a judgment in a court of New York was necessary to fix the liability 
of a stockholder (Rocky Mountain Bank vs. Bliss, 89 N. Y., 338). It 
appeared, however, that the corporation had been adjudged bank- 
rupt in New York. This court held that the adjudication excused 
a compliance with the condition which required suit against the cor- 
poration. In this it followed and approved Shellington vs. How- 
land, 53 N. Y., 371. 


To the same effect is 
Paine vs. Stewart, 33 Conn., 516. 


Clearly, therefore, the remedial provisions of the Riode Island 
statute do not exclude this action. 

It is true that the courts of Massachusetts in applying a statute 
of New Hampshire imposing individual liability upon stockholders 
of corporations through proceedings in chancery in that State, held 
that neither proceedings at law or in equity could be brought in 
Massachusetts to enforce such liability against residents of Massa- 
chusetts who were stockholders in a New Hampshire corporation 
(Erickson vs. Nesmith, 15 Gray, 221; Erickson vs. Nesmith, 4 
Allen, 233). But, as has been remarked by Mr. Thompson in his 
work on “ Liabilities of Stockholders,” Section 85, “ These two de- 
“ cisions taken together appear to have resulted in an absolute denial 
‘‘ of justice against the stockholders of the Franklin Mills residing 
“in Massachusetts.” It is submitted that a contrary rule will better 
subserve the comity of the States, and is fully justified by the con- 
siderations urged in this brief. 


Finally, the liability which existed on the part of Edwin Hoyt in 
his lifetime survived against his estate. We have shown that the 
decedent was liable in his lifetime, and this liability was not fora 
penalty, but upon contract. It, therefore, clearly survived (Bailey 
vs. Hollister, 26 N. Y., 112; Chase vs. Lord, 77 N. Y., 1). There is 
nothing which conflicts with this conclusion in the Rhode Island 
decisions. In Moies vs. Sprague, 9 R. 1., 541, before cited, the 
Court said that the stockholders’ liability was not for a penalty, 
bnt was primary fora debt (pp. 555, 556). It determined merely, 
as we have stated before, that the stockholder’s liability, whether 
he were living or dead, did not come within the description of 


claims theu enforceable at law. Indeed, the Court recognizes 
the liability as continuing to exist after the stockholder’s death, 
and entitled to participate in his estate after satisfaction of 
claims enforceable at law which were preferred by statute (p. 558). 
In Bank vs. Stockholders, 6 R. I., 154, the statute under consid- 
eration was a special charter, wholly different from the general act 
now involved. The liability was by its terms joint only, and there- 
fore did not survive. The Massachusetts cases relied upon by the 
defendant below proceeded upon the view that the liability is sim- 
ilar to that of copartners, and therefore did not survive (Bacon vs. 
Pomeroy, 104 Mass., 577, 582). But in this case the statute ex- 
pressly provides that the hability shall be both joint and several. 


There is no question as to the liability upon the merits. It is 
equally clear that the present is the proper remedy. The judgment 
was, therefore, erroneous, and should be reversed. 

B. H. Bristow, 
Wa. S. Oppyke, 
Of Counsel for Plaintiff in Error. 
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State Statutes Involved. 
Laws OF RHOpE ISLAND FoR 1851, Cu. 


An act to incorporate the Atlantic De Laine Company. 

It is enacted by the General Assembly as follows : 

See. 1. Josiah Chapin, Charles T. James, Paris Hill, Joseph 
Carpenter and George W. Chapin, their associates, successors and 
assigns, are hereby constituted and created a body corporate and 
politic by the name of “ Atlantic De Laine Company,” for manufac- 
turing and other purposes, and by that name shall have _per- 

etual succession, and are made able and capable in law to 
foes possess, purchase, receive, hold, enjoy and retain unto them, 
their successors and assigns, estates of every kind, real, personal or 
mixed, and the same to manage, lef, lease, assign, grant, bargain, 
sell, alien, convey and dispose of at pleasure ; to sue and be sued, 
lead and be impleaded, answer call be answered unto, defend and 
defended against in all courts of law and equity and _ before all 
tribunals whatever; to make, have and use a common seal, and the 
same to break, alter and renew at pleasure, and shall also have power 
to make, establish and put in execution such by-laws and regulations 
not contrary to law, as they may deen necessary for the government 
of said corporation and the management of their property and con- 
cerns, and the duties, services and amployments of their officers and 
agents, and the same to change, alter or amend, and generally to do 
and execute all acts, matters and things which may be necessary to 
carry into effect the powers and privileges herein granted. 

Sec. 2. The capital stock of said corporation shall not exceed 
five hundred thousand dollars, to be fixed in amount by vote of the 
company, and to be divided into shares of one thousand dollars 
each. The shares in said capital stock are hereby declared to be 

rsonal estate, and shall be transferred by bill of sale, which shall 

recorded in the office of the treasurer of the corporation in such 
books as he shall provide for that purpose ; Provided, however, 
that no stockholder who may wish to dispose of his stock shall 
transfer in manner aforesaid any share or shares of the capigal stock 
of said corporation without first giving the refusal of the same to the 
corporation at the price for which he is willing to sell. And pro- 
vided also, that the shares in said capital stock shall not be liable 
to assessment after the capital stock, so fixed in amount as aforesaid, 
has been paid in, except 1 equal proportions and by tne consent of 
the stockholders owning at least three-fourths of the shares of the 
capital stock of the corporation. 

See. 3. There shall be anv annual meeting of the stockholders 
holdeu in Providence on the first Wednesday of February for the 
choice of a President, Treasurer and a Board of Directors, consisting 


of five, and such other officers as they may deem necessary or expe- 
dient, who shall severally hold their offices for one year and until 
others shall be elected and qualified to act in their stead, unless 
sooner removed by death or a vote of the corporation. The _ treas- 
urer, who shall reside in the County of Providence, shall, before en- 
tering upon thé discharge of his duties as such, give bond and surety 
in such sum as the board of directors my designate for the faithful 
discharge of his duty as treasurer, which bond shall be deposited 
with the president. And if the corporation should fail to elect their 
officers on the day appointed on their annual election it shall be 
lawful for them to do so at any subsequent legal meeting, to be 
holden within one year, notice of the same to be given in the same 
manner as shall be prescribed for calling special meetings. 

Special meetings may be called at any time by the treasurer, and 
in case of his absence, neglect, inability or refusal by stockholders 
holding one-fifth of the shares of the capital stock, and shall be 
notified in the manner to be prescribed by the by-laws of the cor- 
poration. All or any business of the corporation may be transacted 
and acted on at any legal meeting thereof, and each stockholder at all 
meetings of the corporation shall, in person or by proxy, duly au- 
thorized in writing, be entitled to one vote for each and every share 
by him owned not exceeding fifty shares, and for one additional vote 
for every ten shares over and above said fifty shares, and the holders 
of one hundred shares, with the president or treasurer, shall consti- 
tute a quorutn. 

Sec. 4. The stock or shares of each and every stockholder shall 
be pledged and hable to the corporation for all debts and demands 
due and owing from such stockholder to said corporation, whether 
overdne or due at a day future, and whether the same shall 
arise irom assessments or installments or any other matter, 
and in case any stockholder shall refuse or neglect to pay 
such debt or demand to the treasurer thereof within thirt 
days after the same shall become due and_ payable, then it shail 
be lawful for the treasurer to sell at public auction the share 
or shares of such delinquent stockholder, or so many thereof as may 
be necessarv to satisfy the debt or demand, with,all incidental ex- 
penses, first giving notice of the time and place of the sale, with the 
sum due from such stockholder for which his stock shall be pledged 
or liable, at least twice a week for sixty days prior to the day of 
sale in one of the newspapers printed in Providence, and such sale 
shall be a legal transfer of the share or shares so sold, and a certifi- 
cate thereof signed by the treasurer of said corporation shall be is- 
sued to the purchaser or purchasers thereof, and shall be recorded 
in the office of the treasurer, in the books of the company provided 
for that purpose by him, and thereupon such pores: oe or pur- 
chasers shall be considered, to all intents and purposes, the proprie- 
tor of such share or shares, and the balance of the money arising 
from the sale of such share or shares, after discharging the debt or 
demand for which the same was pledged or liable, with the expenses, 
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shall be paid to the delinquent proprietor or to his assigns: And 
provided, That if the proceeds of such sale be not sufficient to dis- 
charge such debt or demand the corporation may have their action 
against the debtor for the balance due. 

Sec. 5. Said corporation shall have a place of business in Provi- 
dence, and in all proceedings in law or equity in which said com- 
pany shall be a party the leaving (of) an attested copy of the writ, 
summons or other process with the treasurer of said corporation, or 
with some agent of said corporation, at its place of business, shall 
be a sufficient service thereof. 

Sec. 6. The validity of this charter shall not be impaired by the 
omission of the stockholders to hold their annnal meeting on the 
day hereinbefore, in section third, appointed. 

Sec. 7. The above-named George W. Chapin is hereby autbor- 
ized to call the first meeting of the stockholders whenever he shall 
deem it expedient for the election of officers and organization under 
this charter, and for the transaction of any other business o! the cor- 
poration, by giving notice of the time and place thereof to the per- 
sons aad in the first section of this act, and the officers so elected 
shall continue in office until the first aunual meeting, as hereinbefore 
named, and until others are elected in their stead. 

Sec. 8. The liability of the members and officers of this — 
ration for the debts of the Company shall be fixed and limited by, 
and the corporation, its members and vane, shall in all respects be 
subject to, the provisions of an act, entitled “ An act in relation to 
manufacturing corporations,” passed at the June session of the Gen- 
eral Assembly, A. D. 1847. 


ReEvIsep StraTuTes OF Ruope Is_anp or 1872, Cuaprer 142. 
Of Manufacturing Corporations. 


Section 1. The members of every incorporated manufacturing 
company shill be jointly and severally liable for all debts and con- 
tracts made and entered into by such company, until the whole 
amount of the capital stock fixed and limited by the charter of said 
company or by vote of the company in pursuance of the charter or 
of law, shall have been paid in, and a certificate thereof shall have 
been made and recorded in a book kept for that purpose, in the 
office of the town clerk of the town wherein the manufactory is 
established, and no longer, except as is hereinafter provided. | 


# * * * # * * 


Sec. 20. Whenever the stockholders of anv manufacturing com- 
ny shall be liable, by the provisions of this chapter, to pay the 
bts of sach company, or any part thereof, their persons and prop- 

erty may be taken therefor on any writ of attachment or execution, 
issued against the company for such debt, in the same manner as 
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on writs and execution, issued against them for their individual 
debts. 

Sec. 21. The person to whom said officers or stockholders may 
render themselves liable as aforesaid, may, instead of the proceed- 
ings aforementioned, have his remedy ag: iinst said officers or stock- 
holders by a bill in equity in the supreme court. 


Laws OF Rope IsLanxnp For 1877, Cu. 600. 


An Act defining and limiting the mode of enforcing the liability 
of stockholders for the debts of corporations. 

It is enacted by the General Assembly as follows : 

Section 1. No person shall hereafter be imprisoned, or be con- 
tinued in prison, nor shall the property of any such person be at- 
tached upon an execution issued upon a judgment obtained against 
a corporation of which such person is or was a stockholder. 

Sec. 2. All proceedings to enforce the liability of a stockholder 
for the debts of a corporation shall be either by suit in equity, con- 
ducted according to the practice and course of equity, or by an ac- 
tion of debt upon the judgment obtained against such corporation ; 
and in any such swt or action such stockholder may contest the 
validity of the claim upon which the judgment against such corpo- 
ration was obtained upon any ground upon whie h such corporation 
could have contested the same in the action in which such judgment 
was recovered. 

Sec. 3. All acts and parts of acts inconsistent herewith are hereby 
repeale d. 

Sec. 4. This act shall take effect from and after the date of the 
passage thereof. 
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Supreme Court of the United States, 


OCTOBER TERM, 1886. 


THE FouRTH NATIONAL BANK 
OF THE City OF NEW YORK, . 
Plaintiff in Error, 


against 


CHARLES (7. FRANCKLYN, 
sole acting Executor of the 


last Will and Testament of 
Edwin Hoyt, deceased. 


BRIEF FOR DEFENDANT IN ERROR. 


This cause is brought before this Court by writ of error 
sued out by the plaintiff below, the Fourth National Bank 
of the City of New York, to the Circuit Court of the 
United States for the Southern District of New York, to 
review a judgment of that Court in favor of the defendant 
below upon the merits, and for costs entered September 7. 
1883. 

Judgment, Rec., p. 30. 


The action, originally commenced in the Supreme Court 
of New York, and removed on the plaintiff's petition to 
the United States Circuit Court (Petition, fol. 23), was 
brought to recover the sum of $150,000, with interest from 
December 21. 1873, the aggregate amount of fifteen several 


| 
: 9 
promissory notes (less certain payments) made by the A. & 
W. Sprague Manufacturing Company, a Rhode Island cor- 
poration, at various dates between August 9 and September 
8, 1873,ito the order of the Atlantic De Laine Company, 
another Rhode Island corporation, and by it indorsed to the 
plaintiff, and on which there remained due and unpaid the 
sum of $150,000, less certain payments amounting to about 
$86,000} 

The plaintiff claimed that the estate of defendant’s tes- 
tator, Edwin Hoyt, who died in the State of New York, of 
which he was a resident, May 15, 1874, was liable for the 
debt of{the corporation, the testator having been a stock- 
holder therein at the time the debt was incurred and at his 
death. | Such claim of liability was based on the provisions 
of section 1 of the Manufacturing Companies’ Act of the 
State of Rhode Island passed in 1847, and included in the 
revision of the Statutes of 1857 and 1872. The defendant 
denied the liability. 

The poue joined by the parties were referred by the 
Court, on consent of parties, to William G Choate, Esq., 
as sole Referee, to hear and determine the same. 

| Order of Reference, Rec., p. 13. 

The parties entered into a stipulation by which they 
agreed pon certain facts in this action, and the trial was 
had on this agreed state of facts. Among these it was 
agreed !that the charter of the Atlantic De Laine Com- 
pany, ehacted in 1851, fixed the liability of the members of 
the corporation according to the provisions of the Rhode 
Island Manufacturing Companies’ Act of 1847 (Stipulation, 
Rec., Ps 21). Also, that the last mentioned act provided as 
follows: : 


f 

‘“Thé members of every manufacturing company here- 
‘* after incorporated shall be jointly and severally liable for 
‘‘ all debts and contracts made and entered into by such 
‘** company, until the whole amount of such capital stock 
‘* fixed:and limited by the charter of the said company, or 
‘‘ by vote of the company in — of the by-laws, 
*‘ shall:have been paid in and a certificate thereof shall 
‘‘ have'been made and recorded in a book kept for that 
‘ purpose in the office of the Town Clerk in the city or 
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‘town wherein the manufactory is established, and no 
** longer, except as hereinafter provided.” ig 


Stipulation, Rec., p. 17. 


And that the same act also provided as follows: 


‘When the stockholders in a manufacturing company 
‘* shall be liable by the provisions of this act to pay the 
‘“ debts of such company, or any part thereof, their per- 
‘* sons and property may be taken therefor on any writ of 
‘‘ attachment or execution against the company for such 
‘* debt, in the same manner as on writs and executions 
‘* against them for their individual debts.” 


And further : 


‘*The person to whom said officers or stockholders may 
‘‘ render themselves liable as aforesaid, may, instead of 
‘‘the proceedings before mentioned, have his remedy 
‘* against said officers or stockholders by a bill in equity in 
‘** the Supreme Court.” | 
Stipulation, HRec., p. 17. 


It was also agreed, by the stipulation, as follows : 


‘** The foregoing provisions were substantially continued 
‘in force by chapter 28 of the revision of the statutes of 
** the State of Rhode Island of 1857, and by chapter 142 of 
** the revision of said statutes of 1872, and continued to be, 
** andat all times mentioned and set yorth herein, wereand 
** still are of full force aud effect as statutes of the Stale 
** of Rhode Island.” 

Stipulation, Rec., p. 17. 


No statute or ground of claim or cause of action or right 
of action was stated or insisted on at any time by the plain- 
tiff below other than referred to in said stipulation. 


The stipulation was dated June 16, 1882 (Rec., p. 19). 


The alleged cause of action accrued January 11, 1874, 
and the action was commenced December 10, 1879 (Rec., | 


p. 3). 


Edwin Hoyt, defendant's testator, died May 15, 1874 
(Rec., p. 18). 


The Reféree, upon the agreed statement of facts, found 
the several’ facts as set forth in the stipulation, and held 
as a conclusion of law and reported that the plaintiff was 
not entitled to maintain this common law action, and that 
the defendant was entitled to judgment. 

} Report of Referee, Rec., p. 23. 


The plaintiff excepted to the Referee’s report. 
Exceptions, Rec., pp. 23, 24. 


The cause was heard on the Referee’s report and excep- 
tions before Hon. Addison Brown, District Judge, sitting 
at Circuit, and the report was confirmed, and the several 
findings of fact and conclusions of Jaw were adopted and 
confirmed and found by the Court, and judyment for the 
defendant on the merits was entered. 

‘See Judgment, Rec., p. 27. 


The plaintiff prosecuted a writ of error to this Court. 
:-Writ of Error, Rec., p. 30. 


First Point.—The record shows that this action was 
brought and prosecuted by the plaintiff below solely upon 
the claim and theory that the stockholders of the Atlantic 
De Laine Company were jointly and severally liable for the 
debts of the corporation under the provisions pf section 1, 
of the Rhode Island Manufacturing Companies’ Act of 
1847, and that the liability thus created could be enforced 
against a stockholder resident in New York, or his estate, 
by action at law on contract, irrespective of the provisions 
of sections 20 and 21, of the same Rhode Island Act, pre- 
scribing the mode of enforcing the liability created by 


¢ section 1. 


This was the whole contention in the Circuit Court. 
The plaintiffs’ complaint alleged the cause of action 
against the Atlantic Delaine Company as arising on 


§ 


fifteen promissory notes which became due, 
and were unpaid January 11, 1874, and the debt due 
thereon by the corporation to the plaintiff. That 
the entire capital stock of the debtor corporation had not 
been paid in nor a certificate filed as required by section 1 
of the Rhode Island Manufacturing Companies’ Act of 
1847, which is recited in the complaint. That Edwin 
Hoyt was a stockholder in the company during all the 
times mentioned in the complaint and at his death on 
May 15, 1874, and that, ‘‘ by reason of the foregoing, the 
‘said Edwin Hoyt became, at the timeof the making and 
** delivery of the said promissory notes, and thereafter 
** was, liable for the entire amount thereof.” 
Complaint, Rec., p. 6. 


The defendant by his answer put in issue the allegations 
of the complaint and set up, affirmatively, the provisions 
of sections 20 and 21,of the Rhode Island Act of 1847,which 
prescribed the mode by which the liability of stockholders 
as provided in section 1, should be enforced, to wit, section 
20, that, ‘‘ When the stockholders of any manufacturing 


** company shall be liable by the provisions of this act to 
‘‘ pay the debts of such company or any part thereof, their 
** persons and property may be taken therefor on any writ 
‘* of attachment or execution issued against the company 
** for such debts in the same manner as on writs and ex- 
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*‘ ecutions issued against them for their individual debts; ’ 
and section 21, ‘‘ That the person to whom said stock- 
‘* holders should render themselves liable as aforesaid, - 
‘* may, instead of the proceedings aforementioned, have_ 
‘** his remedy against said stockholders by a bill in equity in 
‘** the Supreme Court.” 

Answer, Rec., p. 7, at foot. 


In advance of the trial, the plaintiff, by stipulation,agreed 
to certain facts, among which was the fact that the pro- 
visions of section 1, and also of sections 20 and 21 of the 
Rhode Island Manufacturing Companies’ Act of 1847, as 
above mentioned and as set forth in the pleadings, were 
substantially continued in force by the revisions of 1857 
and 1872, ‘‘ and continued to be and at all times mentioned 


‘Sand set forth herein” (z. ec. in the stipulation) ‘‘ were 
“and still are in full force and effect as statutes of the 
‘* State of Rhode Island.” Also that the remedy pro- 
vided by the Rhode Island statute had never been pur- 
sued by the plaintiff in that State. 

Stipulation, Rec., p. 14; pp. 17, 18. 


The Circuit Court found as a fact that the above provi- 
sions of the Rhode Island statute were in force, as stated 


in the stipulation. 
Fourth Finding of Fact, Rec., pp. 21, 22. 


The judgment of the Court below proceeded on the 
facts thus found pursuant to the stipulation. 
Judgment, Rec., p. 28. 


No other statute or ground of claim to recover in this 
action was alleged or referred to in the whole course of 
procedure in the Court below, and the sole errors now as- 
signed or which could be assigned, relate to the sufficiency 
of the facts found to support the judgment for the defend- 
ant. 


See Assignments of Error, Brief of Plaintiff 
an Error, p. 3. 


In point of fact, the provisions of sections 20 and 21 of 
the Rhode Island Manufacturing Companies’ Act were not - 
in force at the time of the commencement of this action, 
but had been repealed by the later Act of March 27, 1877, 
which substituted in lieu thereof a provision that all pro- 
ceedings to enforce the liability of a stockholder for the 
debts of a corporation, shall be either by a suit in equity, | 
conducted according to the practice and course of equity, 
or by an action of debt upon the judgment obtained against 
such corporation. 

Laws R. I., 1877, ch. 600. 


But this statute cannot be availed of by the plaintiff in 
error, even if it ever could have aided the action, which it 
could not (see post, Third Point of this brief), because the 
plaintiff proceeded wholly on the claim that the right of 


= 
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action was independent of any provision of the Rhode 
Island Manufacturing Companies’ Act, or of any local law 
of Rhode Island regulating the mode of procedure to en- 
force the liability of stockholders, and, moreover, by ex- 
press stipulation the plaintiff made the provisions of sec- 
tions 1, 20 and 21 of the Act of 1847 (as included in the 
revisions of 1857 and 1872), the sole statutory provisions 
applicable to the case. 


The stipulation is binding on both parties, and if the 
facts embraced in it sustain the judgment, that is an end 
of the case. 


The writ of error brings up the record and the excep- 
tions, and nothing else can be considered. 


The brief for the plaintiff in error does not distinctly 
ignore the stipulation, but it contains the statement on 
page 12, that ‘*in 1877, before this action was begun, the 
‘* Legislature of Rhode Island, without any reservation as 
‘* to existing causes of action, repealed these provisions ” 
(7. e., sections 20 and 21 of the Manufacturing Companies’ 
Act of 1847), ‘* and enacted that the liability shoyld be en- 
‘* forced in quite a different manner.” And this statement 
is followed by an argument apparently intended to claim 
that this action can be sustained under the Act of 1877. 


All this, we submit, is wholly irrelevant to any ques- 
tion raised by the writ of error. 


The judgment can only be reviewed upon the record as 
certified to this Court. 


If the Act of 1877 is to be considered, then, the former 
statutes having been repealed, there is nothing iu the case 
where to argue, because the judgment below proceeded on 
an agreed state of facts as to the law in Rhode Island, 
which was not true But the plaintiff voluntarily agreed 
to the facts, and, having taken no steps in the Court below 
based on any mistake in respect to them, cannot now ask 
the Court to disregard them. 


§ 


The Act of 1877, therefore, is not ‘‘ involved ” in the con- 
sideration of this cause, as the learned counsel for the 
plaintiff in error would seem to claim in their brief, on 
pages 12 and 13, and in the heading on page 15 of their ex- 
tracts from the Rhode Island statutes. 


Second Point.—The real point, and, as we respect- 
fully insist, the sole question before this Court, is whether 
the liability of defendant’s testator as a stockholder in the 
Atlantic De Laine Company, a Rhode Island corporation, 
was a general liability on contract enforceable against his 
estate in New York, where he resided and died, irre- 
spective of the provisions of the Rhode Island law reg- | 
ulating the mode of enforcement of the liability of stock- 
holders of the corporation. 

Theres was no error in the conclusion of law, or in the 
judgment of the Court below. 

The facts as found fully sustain the conclusion of law 
and the judgment. 


I. 


The provision of section 1 of the Rhode Island Manu- 
facturing Companies’ Act of 1847 creates a liability on the 
part of its stockholders for all the debts and contracts of 
the company until the capital stock is fully paid in, and 
a certificate thereof is made and recorded. 

This statutory provision is the sole basis of the plaintiff's 
right of action, and if the statute creating it had stopped 
with section 1, and thus imposed an absolute liability on 
the stockholders, it would follow their persons and might 
be enforced like any personal obligation in any State where 
the stockholder could be found, and according to the course 
of ‘procedure in such State. 

This is not disputed. But it is equally well settled that 
where the statute creating the liability also provides the 
special mode in which it shall be enforced, the remedy 
thus given by the statute, and that alone, must be followed, . 


This Court say, in Pollard v. Batley, 20 Wall, 520: 

‘*The individual liability of stockholders in a cor- 
‘* poration for the payment of its debts is always a crea- 
“ture of statute. At common law it does not exist. The 
‘* statute which creates it may also declare the purposes 
‘‘ of its creation, and provide for the manner of its en- 
‘* forcement.” 


In the case under consideration in Pollard v. Batley, 
the statute of Alabama, creating the stockholders’ lia- 
bility, provided, by section 16, that they should be 
bound respectively for all the debts of the corpora- 
tion in proportion to their stock therein. Sections 
20 and 21 provided for the method by which this lia- 
bility should be enforced, and the Court say that the 
several sections ‘‘ must be taken and examined together, 
‘‘ and that the liability and the remedy were created by 
‘‘ the same statute. This being so, the remedy provided 
‘‘is exclusive of all others. A general liability created 
‘‘ by statute, without a remedy, may be enforced by an 
‘‘ appropriate common law action. But where the pro- 
‘* vision for the liability is coupled with a provision for a 
‘“ special remedy, that remedy, and that alone, must be 
‘* employed ” ( p. 527). 


In the case at bar, sections 20 and #1 of the same 
statute, which creates the liability, provide a summary 
and direct mode of enforcing it, by attachment or execu- 
tion against the persons or property of the stockholders 
for any debt of the corporation, in the same manner as 
for their individual debts, or by bill in equity in the Su- 
preme Court. 

This case is, therefore, brought directly within the prin. 
ciple and rule of Pollard v. Bailey. 


The attempt is made by the plaintiff in error to dis- 
tinguish this case on the ground that the statute of Rhode 
Island intended to create a general and absolute liability of 
stockholders enforceable everywhere, and that the remedy 
given in Rhode Island was cumulative and special. It is 
admitted that the remedy given by section 20 was one 
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which. could not be enforced outside of the limits of Rhode 


Island (Brief of plaintiff in error, p. 8), but it is argued | 


that the statute meant to distinguish between resident 
and non-resident stockholders, and as to the latter to im- 
pose a general liability without restriction as to the mode 
of enforcing it. 

But this view is wholly unsupported by reason or au- 
thority. 

. The rule being established that the liability is created by 
statute, and that the stockholder, by becoming a member 
of the corporation, enters into a contract, or contract rela- 
tion with the creditors according to the terms of the 
statute regulating the corporation, the measure of lia- 
bility is the statutory engagement, which cannot be 
abridged in favor of the stockholder or enlarged in favor 
of the creditor. 

Morawetz on Corp., § 874. 


The Court will not vary the plain terms of the statute, 
and as sections 20 and 21 provide a remedy which applies to 
all cases of liability, without restriction or qualification, 
and without distinguishing between resident and non- 
resident stockholders, the Court cannot recast the con- 
tract into which the stockholders entered or import new 
terms into the statute. 


The law is clearly stated by ALLEN, J., in Lowry vs. 
Inman, 46 N. Y., 120, p. 119: 


‘* A personal liability of stockholders for the debts of a 
‘* corporation, in virtue of the charter, is not in the nature 
‘* of a penalty or forfeiture, and does not exist solely as a 
‘¢ liability imposed by statute. It is not enforced simply 
‘* as a statutory obligation, but is regarded as voluntarily 
‘* assumed by the act of becoming a stockholder. By such 
‘* act he assents to be bound, or that his property shall be 
‘‘ charged with the debts of the corporation, to the extent 
‘‘and in the manner prescribed by the act of incorpora- 
‘tion. By the act of incorporation corporators may enjoy 
‘‘ absolute immunity from liability for corporate obliga- 
‘* tions, or they may be liable absolutely, * * and theremay 
‘* be every shade and degree of liability, either personal or 
. ** of property, between the two extremes. The Legislature, 
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‘‘in qualifying and modifying the co te rights ‘and 
‘‘ individual liability, may prescribe the limite of each, as 
‘* well as the form in and the proceedings by which any lia- 
‘* bility imposed may be enforced. * * cee. 

‘‘ The operation and effect of the statute or the liability 
‘* of the stockholder, which is measured by it, cannot be 
‘* extended by implication. 

‘‘The plaintiffs must bring their case within the four 
‘* corners of that instrument or fail in their action.” —_. 

‘‘ The right of creditors of the corporation, against the 
‘* corporators, rests upon the statute and the assent of 
‘‘the stockholders to its terms and conditions, and the 
‘‘ same statute gives the remedy, and within well-settled 
‘‘ rules the party is confined to the remedy given. (Ren- 
‘‘ wick v. Morris, 7 Hill, 575; Stafford v.. Ingersoll, 3 sd., 
‘“ 383; McKeon v. Caherty, 3 W. R., 494; Moncrief v. Ely, 
19 W. R., 495; Hardman v. Bowen, 39 N. Y., 196.)” 


No case is cited by the learned counsel for the plaintiff- 
in-error, nor can any be found where a right of action, 
resting upon aState statute which provides, with the right, 
the remedy for its enforcement, has been enlarged or. ex- 
tended by the courts of any other State. 

The mode of remedy-sprescribed by the State statute is 
not, as argued at length by our learned opponents, a 
mere matter of local procedure or of lez fori, but a part of 
the contract liability itself. The cases relied on which 
hold that State statutes cannot give a right and then re- 
strict its'enforcement to particular tribunals are wholly 
inapplicable, because such provisions defeat a jurisdiction 
given by the Constitution (Ratlway Co. v. Whitton, 13 
Wall., 270; Cowles v. Mercer Co., 7 td., 118, p. 122). 

But none of these cases support the proposition, that a 
creditor by sueing in New York on a contract or liability 
made or established by a Rhode Island statute can make 
the contract any other or greater than it was in the State 
where it arose. 


In ex parte Van Riper, 20 Wend., 614, cited by plaintiff 
in error, the charter of a bank in New Jersey made the 
president and directors personally liable for certain debts 
of the corporation. A creditor sued Van Riper, a director, 
im New York, at common law, for a debt of the bank, and 
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issued an attachment against him as a non-resident debtor. 
On motion to vacate the attachment it was not shown that 
the charter gave any special remedy in New Jersey, but 
only that it created a general personal liability, and these 
facts appearing the motion to vacate was denied, the 
Court expressly saying that the charter left the remedy 
to the general methods of the law by not confining the 
creditor to any particular remedy. Had/the charter given 
a particular remedy the decision would have been dif- 
ferent. | 


There is no force in the objection that the Rhode Island 
statute imposed a general liability, and not a liability for 
a pro rata amount of the debts in proportion to the stock 
held by the stockholders respectively, as in some of the 
cases discussed on the brief of the plaintiff in error. 

There is nothing to justify a separation of the several \. 
provisions of the statute, or to give it such effect as to 
enlarge the statutory contract as against a resident of 
another State. 

The case of Dennick v. Railroad Co., 103 U. S., 11, de- 
cided that where a personal liability existed under a State 
statute it could be enforced in the Courts of another State, 
and that a party charged in New Jersey with a statutory 
liability could not escape it by going into New York. But 
it recognized the rule that the basis of the liability in New 
York must be that provided by the statute of New Jersey. : 
No greater liability existed in one State than in the other. 


II. 


The Supreme Court of Rhode Island has construed the 7 
statute in question, and held that the remedies which it : 
provides are exclusive. 

Moves v. Sprague, 9 R. I., 541. 


The decision did not proceed, as seems to be claimed by 
counsel for the plaintiff in error, on the ground that the 
provisions of sections 20 and 21 were restrictive as to the 
proceedings in Rhode Island, but on the ground that the 
provisions for the special remedies given were exclusive 
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of any right of the creditors to enforce the liability on the 
ground of a general contract obligation. 


This decision of the highest judicial tribunal of Rhode 
Island construing the statute of the State, is controlling in 
the Federal courts, as it is not in conflict with the Con- 
stitution, laws or treaties of the United States. 

Fairfield vs. Co. of Gallatin, 100 U. S., 47 
and cases cited. 

Post v. Supervisors, 105 U. S., 667. 

Horton v. Shelby Co., 118 U. S., 425. 

Jessup v. Carnegie, 80 N. Y., 441. 


ITI. 


The general rule is well stated by SHEPLEy, J., in James 
; v. De Laine Co., R. I. District,- +874, unreported (Opinion 
| submitted herewith), where this precise point came before 
the Court for adjudication: 


‘‘ When a statute confers a — or subjects any one to 
‘a new liability without providing a distinct remedy, in 
‘‘ such case the common law would afford the means by 
‘‘ which the party can obtain the benefit to which he ts 
‘‘ entitled by the statute. But when a statute which con- 
‘* fers the right also declares what course shall be adopted 
‘‘ to enforce it, the party is restricted tu the remedy so 
: ‘‘ provided, and cannot resort to the ordinary remedies 
‘* provided by the common law or by general legislation.” 


The Court of Appeals of New York has stated the law 
to be as declared by Judge Shepley, and decides that stock- 
holders in a corporation are personally liable, or their in- 
) dividual property chargeable, for the debts of the corpora- 
tion, only to the extent and as prescribed by the charter; 
4 4 that the obligations which they assume by the act of be- 

a coming stockholders are limited by the terms of the 
; charter, and cannot be extended by implication beyond 
: the terms of that instrument, reasonably interpreted; and 
i that if the charter prescribes the mode of enforcing the 
q remedy against the stockholder, such remedy is exclusive. 

: Lowry v. Inman, 46 N. Y., 119. 
Jessup v. Carnegie, 80 N. Y., 441, 
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~The rule is well settled that if the right to an independ- 
ent, personal action against the stockholder cannot, be 
maintained in the State of the domicile of the corporation 
it cannot be maintained in any other State, and this is 
fatal to the plaintiff's case. 
Lowry v. Inman, 46 N. Y., p. 128. 
Merrick v. Van Santvoord, 24 N. Y., 208. 
Patterson v. Baker, 34 How. Pr., 180. 
Thompson on Liability of Stockholders, § 80, 
and cases cited. 


One who becomes a stockholder in a foreign corporation 
is presumed to have had in view the law governing such 
corporation, and not the law of his own domicile. 

It cannot be supposed that the Legislature of Rhode 
Island, in carefully providing remedies, would have left 
the case of a foreign stockholder to be governed by one 
rule, and that of a domestic stockholder by a radically dif- 
ferent rule. 


Third Point.—If this Court shall consider the ques- 


tion irrespective of the agreed state of facts on which this 
action was prosecuted in the Court below, and of the pro- 
ceedings there had, the plaintiff in error cannot maintain 
this action under the statute of Rhode Island of March 27, 
1877. If it had been commenced and prosecuted to enforce 
the liability given by that statute, judgment must have 
been for the defendant. | 


The statute is as follows: 


‘* An act defining and limiting the mode of enforcing 
“ = liabslity of stockholders for the debts of corpora- 
66 tons.” 

It is enacted by the General Assembly as follows: 


‘‘ SECTION 1. No person shall hereafter be imprisoned, 
‘* or be continued in prison, nor shaJl the property of any 
‘** such person be attached, upon an execution issued upon 
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‘6a judgment obtained against a corporation of which 
‘* such person is or was a stockholder. | 


‘¢ Sec. 2. All proceedings to enforce the liability of a 
‘“ stockholder for the debts of a corporation shall be either 
‘* by suit in equity, conducted according to the practice 
‘‘ and course of equity, or by an action of debt upon tho 
‘judgment obtained against such corporation; and in 
‘* any such suit or action such stockholder may contest 
‘‘the validity of the claim upon which the judgment 
‘‘ against such corporation was obtained upon any ground 
‘‘ upon which such corporation could have contested the 
‘* same = the action in which such judgment was re- 
‘* covered. 


‘* Sec. 3. All acts and parts of acts inconsistent herewith 
‘* are hereby repealed. 


‘* Sec. 4. This act shall take effect from and after the 
‘* date of the passage thereof.” 


The Supreme Court of Rhode Island has held, and this 
Court has affirmed the decision, that this act did not im- 
pair the obligation of the contract created by the statute 
to which it applies, but that it did affect the remedy, 
which must thereafter be pursued in the manner pre- 
scribed by the act of March 27, 1877. 

Penniman’s case, 11 R. I., 338; 8S. C., 103 U. 
S., 714. 


I. 


The sole common law remedy against the stockholders 
given by this statute is, ‘‘ an action of debt upon the judg- 
‘* ment obtained against such corporation.” 

This being a statutory requirement, must be strictly 
pursued. The action of debt in Rhode Island is recog- 
nized as a distinct form of action, and different rules of 
limitation are prescribed in respect to actions of debt on 
contract without specialty and action of debt on specialty. 

Public Stats. R. 1., p. 556, Ch. 205. 


Irrespective of the requirement as to precige form of 
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actions in the different States, judgments recovered in 
other States, are within a distinct and recognized class of 
actions, and the R. I. Statute of 1877 in limiting the cred- 
itors to an action on the judgment, prescribed a condition 
which must have effect given to it by the courts. 

In Pennington v. Gibson, 16 How., 65, this Court con- 
sidered the question whether an action could be maintained 
in the United States Circuit Court in Maryland upon a 
decree in equity rendered by the Supreme Court of New 
York, and held that such a decree was of like force and 
effect as the basis of an action of debt as a judgment at 
law. 

Cognizance of the action in the United States Court was 
upheld, because the decree was within the provisions of 
the Constitution and the Acts of Congress, which require 
full faith and credit to be given to the judicial proceedings 
of the several States. 


The plain language of the R. I. statute of 1877 limits the 
common law remedy of a creditor to an action upon the 
judgment against the corporation. There can be noaction 
without a judgment, and the action must be upon the 
judgment. The meaning is, that unless a legal obligation 
on the part of the corporation to pay to the creditor a spe- 
cific sum, has been established by the judgment of the 
Court, as the hasis of an action against the stockholder, 
no action will lie. 


** It is a maxim of the law that if an affirmative statute, 
‘* which is introductive of a new law, direct a thing to be 
‘* done in a certain manner, that thing shall not, even 
“though there are no negative words, be done in any 
** other manner.’ 
Smith's Comm. on Stat. Law, p. 778, sec. 
665. 
Hardmann v. Bowen, 39 N. Y., 196, p. 199. 


The object of the act as declared by its title is to define 
and limit the mode of enforcing the liability of stockhold- 
ers for the debts of corporations, and the provision of sec- 
tion 2 is mandatory that ‘‘all proceedings * * * shall 


— — ay 4 Ra alll 


1? 


‘‘ be either by suit in equity * * * or by an action of 
‘* debt upon the judgment obtained against such corpora- 
“tion.” And the further provision of the section that in 
the suit against the stockholder he may contest on any 
ground on which the corporation could have contested in 
the action in which such judgment was recovered is con- 
clusive to the point that the obtaining of a judgment 
against the corporation is a condition precedent to the 
right of action at common law by the creditor. 


The creditor is therefore confined by the Act of March 27, 
1877, to the remedy against the stockholders, at common 
law, of an action of debt on a judgment obtained against 
the vorporation. Granting that in New York the action 
might be in the usual form under the Code of Civil Pro- 
cedure, it must still be an action on the judgment against 
the corporation. To hold otherwise and sanction a com- 
mon law action based on the liability declared by the 
statute without reference to the remedy to enforce it, 
would be to enlarge, and not to limit, the mode of enforcing 
the liability and to give by judicial construction a right the 
Legislature has not only withheld but, by clear implication, 
denied. 


IT. 


The fact that the Atlantic De Laine Company was adju- 
dicated a bankrupt is wholly immaterial, and has no bear- 
ing on the question raised by this writ of error. 

There is no averment or proof that the claim of the 
plaintiff was ever proved in bankruptcy, and there is no 
judgment in the Bankrupt Court against the corporation 
upon which to base an action against the executor of Mr. 
Hoyt. 


The statute varies from the New York manufacturing 
act which does not require that an action shall be brought 
upon the judgment obtained by the creditor, or that a 
judgment shall be first obtained, but only that the per- 
sonal liability of the stockholder shall not attach for any 
debt not to be paid in one year, nor unless suit is brought 
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against the corporation within one year, nor until exect- 
tion has been returned unsatisfied. [2 2. S. N. Y., (7th 
ed.), p. 1735, § 24]. This is a substantial requirement that 
the property of the corporation shall be first exhausted 
before the stockholder is sued, and in this view it has 
been held that where the corporation has been adjudged 
a bankrupt the requirement of the act was complied 
with. 


But here the statute requires a judgment against the 
corporation as the foundation of the right of action against 
the stockholder, and plaintiff’s action is not brought on 
such a judgment. 

The effect of the statute is to limit the creditors who 
have a right to sue the stockholders to judgment credi- | 
tors, and by a plain rule of interpretation, when a class of 
persons is defined by statute as entitled to certain rights, 

‘parties seeking to avail of such rights must bring them- 
selves within the class. 


The Bankruptcy Act did not prevent the plaintiff from 
proceeding to judgment in the State Court, but only from 
issuing execution. The determination by judgment 
against the corporation of the creditor’s claim is the thing 
required as a prerequisite to the action against the stock- 
holders. 

Section 5106 of the R. S. provides: 


** Sec. 5106. No creditor, whose debt is provable, shall 
‘* be allowed to prosecute to final judgment any suit at 
** law or in equity therefor against the bankrupt, until the 
‘* question of the debtor’s discharge shall have been deter- 
‘* mined; and any such suit or proceedings shall, upon the 
‘** application of the bankrupt, be stayed to await the de- 
‘* termination of the Court in Bankruptcy on the question 
‘‘of the discharge, provided there is no unreasonable 
‘* delay on the part of the bankrupt in endeavoring to ob- | 
‘tain his discharge, and provided, also, that if the | 
‘* amount due the creditor is in dispute, the suit, by leave 
‘‘ of the Court in Bankruptcy, may proceed to judgment 
‘* for the purpose of ascertaining the amount due, which 
‘*amount may be proved in bankruptcy, but execution 
‘* shall be stayed.” 
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The plaintiff undertook to enforce in the State of New 
York and against the estate of a resident there, a right 
created by a statute of Rhode Island. The plaintiff could 
not take the benefit of the right except with the condition 
annexed as to the remedy given by the statute to enforce 
it. This remedy the plaintiff claimed as it existed at the 
time the original right of action accrued, and at the time 
of the death of defendant’s testator. 

It turns out that the action as prosecuted cannot be 
maintained; and further, that at the time when the action 
was brought the only common law remedy against stock- 
holders was by an action of debt on judgment, which this 
action is not. This is the whole ¢ase. 


IV. 


The plaintiff waited six years (from January 1, 
1876, until December 10, 1879), after the cause of action, 
if any, accrued; the Act of 1857 being in force, during 
three years of this period, and further waited more than 
six years (from May 15, 1874, to August 5, 1880), afterthe 
death of Mr. Hoyt, before proceeding in New York to en- 
force his supposed liability as a-stockholder, and then the 
proceeding was, as shown by the agreed statement of facts, 
taken and prosecuted on the basis that the Act of 1847 as 
contained in the Revised Statutes was applicable to the 
claim and cause of action in this case. 


The plaintiff could, at any time before the writ of error 
was prosecuted to this Court, have applied in the Court 
below if it had been desired to invoke any other statutory 
provisions as the ground of liability than those mentioned 
in the stipulation. 

But no such action was taken; the cause was tried on 


the facts as agreed to, and the writ of error was taken to 


the judgment as entered on the facts as found. 


While it is quite true that Courts of the United States 
are bound to take cognizance of the laws of the several 


20) 


| States, whether depending on statutes or judicial decisions 
Ht without plea or proof (Lamar v. Micou, 114 U. S. 218, p. 
923), this Court will not reverse a judgment where no error 
appears in the record and where it is sought in this Court 
for the first time to assert a ground not relied on below 
which relates to the whole cause of action. 

Portier v. New Orleans Bk., 112 U. S., 439. 

Marine Bk. v. Fulton Bk., 2 Wall., 252. 


A writ of error brings up the record with the exceptions 
taken; and it appearing that judgment was rendered not 
of dismissal of the complaint but on the merits (Judgment, 
Rec., p. 30), and the plaintiff having tried the case upon 
such proof and allegations as were deemed sufficient must 
be held by the stipulation of facts and by the course of the 
trial to have waived any other claim. The writ of error 
cannot be turned into a petition for a rehearing on a new 
ground. 


Fourth Point —The judgment of the Circuit Court 
should be affirmed with costs. 


| BUTLER, STILLMAN & HUBBARD, 
| Attorneys for Defendant in Error. 


WILLIAM ALLEN BUTLER, 
Of Counsel. 
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JUDD & DETWRILESR, PRIETERS, WASHINOTOR. 


. MATTHEW BOLLES ET AL. VS. THE TOWN OF BRIMFIELD. 


1 Pleas in the circuit court of the United States of America 

within and for the northern district of Illinois, begun and 
held at the United -States court-rooms, in the city of Chicago, in the 
district aforesaid, before the Hon. Henry W. Blodgett, district judge 
of the United States for said northern district of Illinois, sitting as 
judge of said circuit court, on Monday, the fourth day of August, in 


| THOMAS S. McCLELLAND, 


the July term of said court, in the year of our Lord one thousand 
eight hundred and eighty-four, and of our Independence the one 


WM. H. BRADLEY, Clerk. 


a. 
hundred and ninth year. 


Matraew Bo.nves and M. SHerarp Boies 
v8. Assumpsit. 
Tue Town or BRIMFIELD. 


NortTuern District or ILttNols, 88: 


Be it remembered that on the seventh day of June, A. D. 1883, 


t came the plaintiffs, by their attorneys, and filed in the office of the 


clerk of the circuit court of the United States for the northern dis- 
trict of Illinois, at Chicago, in said district, their pracipe for a writ of 
summons, and also at the saine time filed their bond for costs in 
suid above-entitled cause, which said pracipe and bond are respect- 
ively in the words and figures following, to wit : 

; 


2 Pricipe. 


UNITED States OF AMERICA, } ee 
Northern District of Illinois, 


Circuit Court of the United States. July Term, A. D. 1883. 


MatrHew Boies and M. SHerarp Bow.es, e.5ayy 


ners as M. _— & Co.,: Assumpsit. 


THE Town or BrimFie_p, Peoria Co., Ills. 


Damages, $30,000.00. 


The clerk will please issue summons in said cause, & oblige 


GEORGE A. SANDERS, 
PUffs Att'y. 


Wm. H. Bradley, Esq., clerk, &c. 
Endorsed : Filed June 7, 1883. Wm. H. Bradley, clerk. 
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Bond for Costs. 


UNITED STATES OF AMERICA, ae 
Northern District of Illinois, 


Circuit Court. July Term, A. D. 1883. 


MATTHEW Bo .tsEs e al. 
v8. In Assumpsit. 
Tue Town oF BRIMFIELD. 


3 I enter myself security for costs in this cause and promise 

to pay all costs which may accrue to the opposite party in 

this action or to any of the officers of this court, and, in default of 

ayment by the plaintiffs of any costs ordered or adjudge to be paid 

xy them, hereby agree and stipulate that execution may issue against 
my property for any costs taxed against them. 

Dated this 7th day of June, A. D. 1883. 
GEO. A. SANDERS. 


“ndorsed : Filed June 7, A. D. 1883. Wm. H. Bradley, clerk. 


On the same day, to wit, on the seventh day of June, A. D. 1883, 
there issued out of said clerk’s office a writ of summons in said en- 
titled cause, which said writ, together with the return of the marshal 
endorsed thereon, is in the words and figures following, to wit: 


Summons. 
Circuit Court of the United States of America. 


NorTHERN District OF ILLINOIS, 88: 


The United States of America to the marshal of the northern district 
of Illinois, Greeting : 


We command you tosummon The Town of Brimfield, Peoria county, 
Illinois, if found in your district, to be and appear before our judges 
of our circuit court of the United States for the northern district of 

Illinois on the first day of the next term thereof, to be holden 
+ at Chicago, in the district aforesaid, on the first Monday of 

July next, to answer unto Matthew Bolles and M. Shepard 
folles, copartners as M. Bolles & Co., of a plea of trespass on the 
case upon promises to their damage, as they allege, of thirty thou- 
sand Aulbate and have you then and there this writ. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States of America, at Chicago aforesaid, 
this 7th day of June, in the vear of our Lord one thousand eight 
hundred and eighty-three, and of our Independence the 107th year. 


[sear.] WM. H. BRADLEY, Clerk. 
Marshal's Return. 


I have served the within writ upon The Town of Brimfield by 
reading the same to Morrow P. Reed, supervisor of said town, and 
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by. delivering to him a true copy of this writ, on the 12th day of 


June, 1883. - 
A. M. JONES, 
U. S. Marshal, 
By R. D. SHERMAN, D'’p't. 


Endorsed : Filed July 2, A. D. 1883. W. H. Bradley, clerk. 


S: Afterwards, to wit, on the ninth day of June, A. D. 1883, 

came the plaintiffs, by their attorneys, and filed in said clerk’s 
office their declaration in said entitled cause, which said declaration 
is in the words and figures following, to wit: 


Declaration. 


Circuit Court of the United States, July Term, A. D. 1884. 
Unitep STATES OF AMERICA, a 
Northern District of Illinois,” j ~ ° 


Matthew M. Bolles and M. Shepard Bolles, copartners as M. Bolles 
& Company, who are citizens of the State of Massachusetts, the plain- 
tiffs in this case, by Thomas S. McClelland and George A. Sanders, 
their attorneys, complain of The Town of Brimfield, a body corporate, 
organized and existing under and by virtue of the laws of the State 
of Illinois as situated in said district, the defendant in a plea of 
trespass on the case on promises: 

For that whereas heretofore, to wit, on the Sth day of Mav, A. D. 

_ 1869, at the district aforesaid, the said defendant, by the name 
6 & style of The Township of Brimfield, made, executed, and de- 
livered its certain five instruments, partly printed and partly 
in writing, commonly called bonds or railroad bonds or promissory 
notes, numbered, respectively, 36, 37, 38, 39, and 40, each for the 
sum of one thousand dollars, payable to the bearer thereof on the 
first day of July, A. D. 1879, with interest at the rate of ten per 
centum per annum, payable annually, as evidenced by coupons or 
interest warrants attached to said bonds and each of them, which said 
bonds and each and every of them were executed by said defendant, 
by S. W. Freeman, its supervisor, and W. Robinson, its clerk, and 
duly registered in the office of the auditor of public accounts of said 
State of Illinois, as provided by law, which said bonds and each 
and every of them were issued under and by virtue of the re- 
citals contained on the face of said bonds, and by virtue of an act of 
the Legislature of the State of Illinois entitled “An act to legalize a 
certain” “election therein mentioned in the township of Brimfield, 

in Peoria county,” approved and in force March 31, 1869. 
And plaintiffs aver that said bonds are alike and fac-simili 
7 ~~ of each other, except as to their numbers, and, except as to 
their numbers, were like No. 40, which is in words and figures 

as follows, to wit: 
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UnITED STATES OF AMERICA, State of Illinois: 


Number. 40. Brimfield. Dollars. 1,000. 


Township Railroad Bond. 


Know all men by the- presents that The Township of Brimfield, 
in the county of Peoria, State of Illinois, acknowledges itself to owe 
and be indebted unto the bearer hereof the sum of one thousand 
dollars, pavable on the ($1,000) Ist day of July, A. D. 1879, with 
interest thereon at the rate of ten per centum per annum, payable 
annually on the Ist day of July in each year at the office of the 
State treasurer in Springfield, Illinois, upon presentation and de- 
livery of the proper coupons hereunto annexed until the payment 
of the principal sum. 

This bond is issued under and by virtue of a law of the State 
of Illinois entitled “An act to incorporate the Dixon, Peoria & Han- 
nibal Railroad Company,” approved March 5th, 1867, and amended 
and approved March 9th, 1869, authorizing the several townships, 

cities, ne pena) ae towns in the counties through which 
8 the road may be located to subscribe and take stock in the 

Dixon, Peoria & Hannibal Railroad Company to an amount 
not exceeding one hundred thousand dollars to each township, city, 
or incorporated town, and to pay for the same in the bonds of said 
township, city, & town, coming due twenty years from the date of 
their issue and bearing interest at a rate not exceeding ten per cent. 
per annum, payable annually and in accordance with the vote of 
the electors of said township at the special election held Aug. 3rd, 
1868, in accordance with the provisions of said act, and the faith of 
the township of Brimfield is hereby pledged for the payment of the 
principal sum and interest thereon as aforesaid. 

In testimony whereof the supervisors and clerk of said township 
of Brimfield have subscribed this bond this fifth day of May, one 
thousand eight hundred and sixty-nine. 

S. W. FREEMAN, Supervisor. 
W. ROBINSON, Clerk. 


AUDITOR’s OFFICE, ILLINOIS, 
SPRINGFIELD, March 15th, 1870. 


I, Charles E. Lippencott, auditor of public accounts of the State of 
Illinois, do hereby certify that the within bond has been registered 
in this office this day pursuant to the provisions of an act entitled 
“An act to fund and provide for paying the railroad debts of counties, 
townships, cities, and towns,” in force April 16th, 1869. 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of my office the day and year aforesaid. 

[SEAL. ] C. E. LIPPENCOTT, 
Auduor, P. A. 


And plaintiffs aver that on, to wit, May 1st, 1870, and before ma- 
turitv, he became the owner- and purchaser- of said bonds, and each 
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and every «. them, for a good and valuable consideration in good 
faith and without any notice of any defense to the same. 

And plaintiffs aver that said defendant, by the name and style 
of The Township of Brimfield, as aforesaid, on, to wit, on May Ist, 1883, 

then and there, at the district aforesaid, became liable to pay 
10 said plaintiffs said sums of money in said bonds spectied. 
and each and every of them, according to the tenor and effect 
of the saine, and in consideration thereof, being then so liable, then and 
there promised said plaintiffs to pay them said several sums of money 
in said bonds specified, according to the tenor thereof; and whereas 
also, afterwards, to wit, on said May Sth, 1869, said defendant, by 
the name and style as aforesaid, made, executed, and delivered its 
certain other one hundred and twenty-one ie instruments, partly 
printed and partly in writing, commonly calied coupons or interest 
warrants, eight of which are attached to each of said bonds and 
bear corresponding numbers with said bonds, to wit, nuinbers 36, 
37, 38, 39, and 40, and representing the annual interest due on said 
bonds, and each of them, for the years A. D. 1872 to 1879, both in- 
clusive, being in all forty coupons, and eighty-one of which bearing 
the serial numbers 41, 42, 43, 44, 45, 46, 47, 48, and 50, and were 
cut from the bonds of said defendant bearing the corresponding 
numbers 41, 42, 43, 44, 45, 46, 47, 48, and 50, and represent the 
annual interest due on said bonds 41, 42, 43, 44, 45, 46, 47, 
11 48, and 50 for the years A. D. 1874 to 1882, both inclusive. 
And plaintiffs aver that said coupons, and each and every of 
them, were executed by said defendant, by 5S. W. Freeman, its super- 
visor, and W. Robinson, its clerk, and were made payeble to the 
bearer thereof as follows, to wit: Five thereof, Nos: 36, 37, 38, 39, 
and 40, on the first days of July, A. D. 1872 and 1873, respectively ; 
fourteen thereof, numbers 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 
& 48 & 50, on the first days of July, A. D. 1874, 1875, 1876, 1877, 
1878, and 1879, respectively, and nine thereof, numbers 41, 42, 43, 
44, 45, 46, 47, & 48 & 50, and on the first days of July, A. D. 1880, 
1881, and 1882, respectively. 

That each and every of said coupons were for the sum of one hun- 
dred dollars, and, except as to their numbers and dates of maturity, 
were alike and fac simi of each other, and, except as to their num- 
bers and dates of payment, were hike number 36, which matured 
July 1, 1879, which is in words and figures as follows, to wit: 


“ $100. No. 36. 
“Brimfield Township Railroad Bond. 


“Interest warrant. 


“Supervisor of Brimfield township, Peoria county, Illinois - 


“Pay to bearer, July 1, 1879, one hundred dollars at the 
12 office of the State treasurer, Springfield, Hlinois. 
“S. W. FREEMAN, Supervisor. 
“W. ROBINSON, Clerk.” 
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And plaintiffs aver that on, to wit, on May Ist, 1870, and before 
maturity they became the owners and purchasers of each and every 
of said coupons for a good and valuable consideration in good faith, 
and without any notice of any defence to the same. 

And plaintiffs aver that the defendant, by means of the premises, 
on, to wit, on June Ist, 1883, then and there, in the district afore- 
said, became liable to pay said plaintiffs said several sums of money 
in said 121 coupons specified, and each and every of them, accord- 
ing to the tenor and effect thereof, and being so liable the defend- 
ant, in consideration thereof, then and there promised to pay said 
plaintiffs said several sums 2f money in said coupons, according to 
the terms thereof, whenever said defendant should thereunto after- 
wards — requested. 

Yet the defendant, though often requested, has not paid said 
bonds and coupons, or any or either of them or any part thereof, 

but refuses so to do, to the damage of said plaintiffs of forty 
13 thousand dollars, and, therefore, they bring suit, &c. 
THOMAS S. McCLELLAND, 
GEORGE A. SANDERS, 
Attorneys for said Pl'ffs. 


The town of Elmwood, Peoria Co., Ills., to M. Bolles & Co.: 


To amount due on bonds number 36, 37, 38, 39, & 40, ma- 


Gearing: SOU 8) i eins othr enevinnas maeeienns $5,000 OU 
“ interest on same to day of judgment. 
“ 5 coupons, due July 1, 1872_----..------.---------. 500 00 
“ interest on same to day of judgment. 
“ 5 coupons, due July 1, 1873_.-----.----. .--------- 200 00 


“ interest to day of judg’t. 
“ 48 coupons, 8 due on the Ist days of July in each of 

the years 1874 to 1879, both years inclusive ..--.- 4,800 00 
“ interest on same to date of judgment. 
‘* 9 coupons, 3 due on the Ist days of July in each of 

the years 1880 to 1882, both inclusive ._..-------- 900 00 
“ interest on same to judgment. 
“ 54 coupons, Nos. 41, 42, 43, 45, 46, & 50, due on July 1 

in each years 1874 to 1876. 

Interest on same to judgment. 

To amount due on bonds & coupons -------.-.---..---- 40,000 00 
To amount of interest due on the same ---__----------- 40,000 00 


Endorsed: Filed June 9, 1883. Wm. H. Bradley, clerk. 


14 Afterwards, to wit, on the third dav of July, in the Jul 
term of said court, A. D. 1883, in the record of the minal 

ings thereof in said entitled cause, before Hon. Henry W. Blodgett, 

district judge, is the following entry, to wit: 
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Order. 


MATTHEW Bo..eEs ef al. 
v8. Assumpsit. 
THe Town oF BRIMFIELD. 


On motion of the defendant, by H. B. Hopkins, Esq., its attorney, 
the time to plead herein is extended to the first day of August next. 


Afterwards, to wit, on the seventeenth day of July, in the July 
term of said court, A. D. 1883, in the record of the proceedings 


thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 


trict judge, is the following entry, to wit: 


Order. 


MATTHEW BOo.Ltes ef al. 3 
v8. Assumpsit. 
THE Town or BRIMFIELD. 


Ov motion of the plaintiffs, by their attorneys, and as per stipu- 
lation filed, leave is given thenr to amend their declaration herein. 


15 On the same day, to wit, on the seventeenth day of July, 

A. D. 1883, came the plaintiffs, by their attorneys, and filed 
in said clerk’s office their amended declaration in said entitled cause, 
which said amended declaration is in the words and figures follow- 
ing, to wit: 


Amended Declaration. 


Unitep STATES OF AMERICA, a 
Northern District of Illinois. 


Circuit Court of the United States. July Term, A. D. 1883. 
Matrnrw M. Botigs and M. Suerarp Boies 


Ass't. 


v8. “ . : 
Gen. No. 18576. 


TueE Town or BrimFIELp. 


Now comes said plaintiffs, by leave of court first had and obtained, 
and amend their declaration filed in said cause with the written con- 
sent of said defendant, to wit, beginning at the ninth page of said 
declaration and after the seventh line thereof, to wit: 

For that whereas also heretofore, to wit, on said 5th day of May, 
A. D. 1869, at the district aforesaid, said defendant, by the name and 
style of Brimfield Township, made, executed, and delivered its cer- 
tuin other nine instruments, partly printed and partly in writing, 
commonly called coupons or interest warrants, numbered, respect- 
ively, numbers 41 to 48, both inclusive,and number 50, for the sum 

of one hundred dollars each, and payable on the first day of 

16 = July, A. D. 1883, at the office of the State treasurer in Spring- 
field, Illinois, each and every of said coupons being signed 

i" S. W. Freeman, supervisor, and W. R. Robinson, clerk of said 
own of Brimfield, which said coupons, and cach and every of them, 
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were cut from and represent the annual interest due upon the bonds 
aforesaid in said original declaration mentioned on said July 1, 1883, 
and bearing even numbers with said coupons, which said coupons, 
and each and every one thereof, were made payable to the bearer 
thereof, and were and are alike and fac-simili of each other, and 
except as to their numbers are similar to said coupon 41, which is 
in words and figures as follows, to wit: 


“100. No. 41. 
“Brimfield Township Railroad Bond. 


“ Interest warrant. 


“Supervisor of Brimfield township, Peoria county, Illinois: 
“ Pay to bearer, July 1st, 1883, one hundred dollars at the office 
of the State treasurer, Springfield, Illinois. 
“S. W. FREEMAN, Supervisor. 
“W. R. ROBINSON, Clerk.” 


And plaintiffs aver that on, to wit, said May 1, 1870, and before 
the maturity thereof, they became the owners and curchasers of said 
coupons, and each and every of them, for a good and valuable con- 
sideration in good faith and without any notice of defence to the 


same or either of them. 
THOMAS S. McCLELLAND, 
GEO. A. SANDERS, 
Att’ys for Said Pl’ff. 
Endorsed : Filed July 17, 1883. Win. H. Bradley, clerk. 


17 Afterwards, to wit, on the first day of August, A. D. 1883, 

came the defendant, by its attorneys, and filed in said clerk’s 
office its pleas in said entitled cause, which said pleas are in the 
words and figures following, to wit: : 


Pleas. 


Cireuit Court of the United States, Northern District of Illinois. Of 
July Term, A. D. 1883. 


MatTTrHew M. Bo.L_es AND SHEPARD BOLLES 
vs. 
THe Town or BRIMFIELD. 


And now comes the said defendant, by Hopkins & Hammond, its 
attorneys, and defends the wrong and injury when, &c., and says that 
it did not assume or promise in manner and form as the plaintiffs . 
have above alleged against it, and of this it puts itself upon the 


country. 
HOPKINS & HAMMOND, 
Attorneys. 
And the plaintiffs do the like. 
THOMAS 8S. McCLELLAND, 
GEORGE A. SANDERS, 
PU ffs’ Att’ys. 
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18 And for further plea in this behalf said defendant, by Hop- 

kins & Hammond, its attorneys, by leave of court, etc., says 
actio non, because it says that the said several supposed contracts 
and obligations upon which this suit is brought, and each and every 
of them, to wit, the said five bonds in the first count of plaintiffs’ 
said declaration counted upon, and all the said coupons or interest 
warrants in said second count in said declaration counted upon, 
were, and each of them was, when made and when the same were 
obtained by the plaintiffs, and ever since have been, and still are, 
null and void for lack of any lawful power or authority for their 
creation, of which the plaintiffs had, and were, chargeable with notice 
when they procured said instruments, and each of them, and of which 
they have, and are, still chargeable with notice, in this, to wit, the 
only power and authority for the issuing and creation of said instru- 
ments, or any of them, and the only exercise of such power or au- 
thority ever attempted are as follows: 

The Dixon, Peoria and Hannibal Railroad Company was incorpo- 
rated by a charter enaeted by the Legislature of the State of Illi- 
nois March 5th, 1867. The sixth section of that charter is in these 

words : - 
19 “The several counties in which any part of said road may 
hereafter be located, and the several townships in said coun- 
ties which have adopted or.may hereafter adopt township organiza- 
tion, and the cities and incorporated towns in said counties are 
hereby authorized to subscribe and take stock in said Dixon, Peoria 
and Hannibal Railroad Company. 

Elections may be held in any such county. township, city, or in: 
corporated town upon the question whether such county, township, 
city, or town shall subscribe for any specified amount of the stock 
of said company not exceeding one hundred thousand dollars for 
each county, and not exceeding thirty five thousand dollars for each 
of such township-, cities, or towns, and elections may be held in any 
such county, township, city, or town as often as a petition shall be 
presented, as hereinafter specified, until such county, township, or 
city or town shall have subscribed for the full amount of stock au- 
thorized by this act. 

Whenever a petition shall be presented to the board of supervis- 
ors, signed by fifty legal voters of any such county, setting forth 

the amount of stock proposed to be taken by any such county, 

20 and specifying the time for holding such an election, it shall 
be the duty of the county clerk of such county to give twenty 

days’ notice of the time of holding such election, which shall be the 
same time as that specified in the petition; and whenever a_peti- 
tion shall be presented to the supervisor of any such township or 
to the corporate authorities of any such town or city, signed by 
twenty-five legal voters of any such township, city, or town, setting 
forth the amount of stock proposed to be taken by any such town- 


- ship, city, or town and specifying the time for holding such an clec- 


tion, it shall be the duty of the clerk of every such township, city, 

or town to give twenty days’ notice of the time of holding such an 

election in such township, city, or town, which shall be the same as 
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that specified in such petition, which said notice or notices shall be 
given in the same manner, and such elections shail be conducted in the 
same modeand at the places provided for holding general elections in 
such counties, townships, cities, and towns, at which election or elec- 
tions the qualified voters of the respectivetownships, counties, cities, 

and townsshall vote “ for subscription ” or against subscription, 
21 and if a majority of the votes actually cast at any such elec- 

tion shall be “for subscription ” it shall be the duty of the 
board of supervisors of every such county, the supervisor and clerk 
of any such township, and the corporate authorities of such city or 
town to subscribe, without unnecessary delay, upon request of said 
company, for stock in such company to the amount mentioned in 
such petition, and to issue and deliver to said company the same 
amount as the stock so subscribed of the bonds of such county, 
township, city, or town, as the case may be, payable at any time 
specified not exceeding twenty years from their date, with interest 
at a rate not exceeding ten per cent. per annum, payable annually, 
which said bonds and the interest thereon shall be made payable at 
such place within the United States as said company may request.” 

The said railroad so chartered was fully located in and through 
said township of Brimfield, and in and through Peoria county, in 
which said township is situated, prior to the ninth day of July, A. 
D. 1868. | 

On the 9th day of July, 1868, a petition signed by twenty- 

22 nine legal voters of said township was presented to its super- 

visor asking that an election be held under the provisions of 

said charter on the third day of August, 1868, for the purpose of de- 

ciding by ballot whether the township would vabeeele thirty-five 

thousand dollars to the capital stock of said railroad company and 

issue its bonds in payment for the same, due twenty years from date, 
as indicated by said charter. 

Such election was duly notified and held on said 3rd day of 
August, 1868, in manner and form provided by said charter, and 
said township then and there lawfully voted to subscribe said $35,000 
to the stock of said railroad company and issue its bonds therefor 
as aforesaid by a vote of one hundred and fifty ballots in favor 
thereof against fifty-six ballots opposed thereto. 

Another petition, signed by the supervisor and town clerk, a jus- 
tice of the peace, and fifteen freeholders of said township, was, on 
said 9th day of July, 1868, filed with the town clerk of said town 
asking that another election be called in said town to determine, by 
ballot of the legal voters thereof, whether said town would sub- 

scribe fifteen thousand dollars more to the capital stock of 
23 said railroad company over and above said $35,0U0, as to 

which said election was called by virtue of said charter, and 
such second election was notified and held at the same time and 
place as the said first-named election, and that the electors of said 
township voted 153 ballots in favor of and 55 ballots against said 
additional subscription of $15,000 to the stock of said railroad com- 
pany, and that bonds be issued therefore, payable $5,000 in ten years 
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from date, $5,000 fifteen years from date, and $5,000 twenty years 
from date. 

On March 9th, 1869, said Legislature further enacted “That an 
act entitled an act to incorporate the Dixon, Peoria and Hannibal 
Railroad Company, approved Marcel 5th, 1867, be so amended as to 
authorize the several counties in which any part of said road may 
be hereinafter located tv subscribe or make donations, under the 
provisions of this act, to the capital stock of said company in any. 
amount not exceeding two hundred thousand dollars for any boas 
county, and that townships, cities, and incorporated towns in any 
such county be, and are eve, authorized to subscribe or make 
donations, under the provisions of said act, to the capital stock of 

said company in any amount not exceeding one hundred 
24 thousand dollars for any such township, city, or incorporated 
town. This act shall be in force from and after its passage.” 

On March 31st, 1869, said Legislature further enacted “That a 
certain election, held in the township of Brimfield, in Peoria county, 
on the third day of August, 1868, at which a majority of the legal 
voters in said township, in special town meeting, voted to subscribe 
for and take $15,000 of the capital stock: of the Dixon, Peoria and 
Hannibal Railroad Company over and above the amount author- 
ized to be taken by the ee of said company, is hereby legalized 
and confirmed and is declared to be binding upon said township in 
the same manner as if said subscription had been made under the 
provisions of said charter. 

On the fifth day of May, A. D. 1869, the supervisor and town clerk 
of said town issued, executed, and delivered in due form of law to 
said railroad company thirty-five bonds of said township, numbered 
from one to thirty-five consecutively, for one thousand dollars each, 
in pursuance of said vote at said first-named election, and subseribed 

to and received certificates for the capital stock of said com- 
25 pany therefor, and then and there also proceeded to issue, ex- 

ecute, and deliver to said railroad company fifteen other so- 
called bonds of said township for one thousand dollars each, with 
interest coupons attached, and numbered consecutively thirty-six to 
fifty, in pursuance of the vote of said second-named election, and due 
in ten, fifteen, and twenty vears from date.as aforesaid. 

And defendant avers that the said five bonds in the first count of 
plaintiffs’ declaration named are five of the said bonds so numbered 
from 36 to 50 as aforesaid, so issued and delivered in pursuance of 
said second-named election, and also avers that each and every of 
the coupons or interest warrants in the second count of said deelara- 
tion named were cut froin said so-called bonds, or some of them, 
numbered from 36 to 50, inclusive, issued as aforesaid, and purport 
to represent the annual interest upon said bonds, or some of them, 
and no ether indebtedness whatever. 

Wherefore said so-called bonds numbered from 36 to 50, inclusive, 
and each and every of them, and all the coupons or interest war- 
rants attached thereto or cut therefrom, are, and ever have been, 

null and void for want of any lawful power or authority 
265 to create, issue, or deliver them, or any of them; of. all of 
which the plaintiffs bad and are chargeable with legal notice. 
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And defendant furtber avers that it still has possession and sole 
control of the said certificates of stock of said railroad company so 
delivered to it for said bonds numbered from 36 to 50, inclusive, and 
that soon after said bonds were so delivered said Dixon, Peoria and 
Hannibal Railroad Company abandoned and never completed the 
said railroad, and under a power to lease contained in its charter 
leased the same and all its other property to the Chicago, Burling- 
ton and Quincy Railroad Company for a period of ninety-nine years, 
and the stock of said Dixon, Peoria and Hannibal Railroad Com pany 
so issued ever hath been, and still is, entirely worthless, and defend- 
ant is ready and willing; and hereby offers, to surrender up said 
stock upon the surrender and cancellation of said bonds, or to 
bring the same into court, so that the same, or any — thereof, may 
be surrendered or turned over to the plaintiffs on the surrender and 
cancellation of said fifteen bonds, or any part of them, as the court 

may direct. 
27 And this said defendant is ready to verify; wherefore it 


prays judgment, etc. : 
TOWN OF BRIMFIELD, 
By HOPKINS & HAMMOND, Aét’ys. 


Endorsed: Filed Aug. Ist, 1883. Wm. H. Bradley, clerk. 


On the same day, to wit, on the first day of August, A. D. 1883, 
came the plaintiffs, by their attorneys, and filed in said clerk’s office 
their demurrer to the second plea of the defendant in said entitled 
cause, which said demurrer is in the words and figures following, 
to wit: 

Demurrer. 


Circuit Court of the United States, Northern District of Illinois. 
July Term, A. D. 1883. 


MatTtuew M. Boties and M. SHerarp BOLLEs 
vs. Ass’t. 18576. 
Tut Town or BRIMFIELD. 


And the said plaintiffs, as to the plea of said defendant by it 

secondly above pleaded, says that the same and the matters therein 

contained in manner and form as the same are above pleaded 

28 are not sufficient in law to bar them, the plaintiffs, from 

having their aforesaid action, and that they are not bound by 

law to answer the same, and this they are ready to verify ; wherefore, 

for want of a sufficient plea in this behalf, the plaintiffs pray judgment 
and their damages, &c., to be adjudged to them, &c. 

GEORGE A. SANDERS, 
PU ffs’ Att’ys. 


Endorsed : Filed Aug. 1, 1883. W. H. Bradley, cl’k. 


Afterwards, to wit, on the ninth day of May, in the adjourned May 
term of said court, A. D. 1884, in the record of the proceedings 
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thereof in said entitled cause before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 


Order. 


MATTHEW Bo.ues et al. 
v8. Assumpsit. 
Tue Town or BRIMFIELD. 


Now come the parties, by their attorneys, and now comes on to be 
heard the demurrer of the plaintiffs to the second plea herein, and 
after hearing the arguments of counsel the court takes the same 
under advisement. 


29 Afterwards, to wit, on the fourth day of August, in the 

July term of said court, A. D. 1884, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Judgment. — 


MATTHEW Bo.urs and M. SHEBHERD BOLLES 
v8. Assum psit. 
Tue Town or BRIMFIELD. 


Now again come the parties to the above cause, by their respect- 
ive attorneys, and, on motion of H. B. Hopkins, Esq., attorney for 
said defendant, the plea of general issue filed herein is withdrawn, 
and this cause coming on to be heard upon the demurrer of said 
plaintiffs to the special plea of said defendant, said demurrer is 
overruled. Whereupon, said plaintiffs electing to stand by their de- 
murrer, said cause is hereby dismissed at the costs of said plaintiffs ; 
to which ruling of the court said plaintiffs, by their counsel, then 
and there duly excepted and praved for a writ of error to the Su- 
rreme Court of the United States, which is allowed on filing a bond 
in the sum of five hundred dollars, to be approved by the clerk of 
this court. 


30 Afterwards, to wit, on the twenty-second day of August, A. 
D. 1884, there was filed in said clerk's office a bond in said 

entitled cause, which said bond is in the words and figures following, 

to wit: | 


Bond. 


Know all men by these presents that we, Matthew Bolles and M. 
Shepard Bolles, of Boston, Massachusetts, and George A. Sanders, of 
Springfield, Hlinois, and Thomas S. McClelland, of Chicago, Ili- 
nois, are held and firmly bound unto The Town of Brimfield in the 
penal sum of five hundred dollars, lawful money of the United 
States; for the payment of which, well and truly to be made, we 
bind ourselves, jointly, severally, and firmly, by these presents. 
Witness our hands and seals this 13th day of August, A. D. 1884. 
The condition of the above obligation is such that whereas the 
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said Town of Brimfield did, on the 4th day of August, A. D. 1884, 
in the circuit court of the United States for the northern district of 
Illinois, and of the July term thereof, recover a judgment against 
the above-bounden Matthew Bolles and M. Shepard Bolles for costs 
on demurrer to the special plea of said The Town of Brimfield, 
from which said judgment said Matthew Bolles and M. Shepard 
Bolles have prayed and obtained a writ of error to the Supreme 

Court of the United States : 
Now, therefore, if the said Matthew Bolles and M.Shepard Bolles 
shall prosecute their writ of error to effect, and if they fail 


31 to make their plea good shall answer all damages and costs, 
then the above obligation to be void; otherwise to remain 
in full force and effect. 
MATTHEW BOLLES, (SEAL. ] 
By GEORGE A. SANDERS, Lia Attorney. 
M. SHEPARD BOLLES, [SEAL. ] 
By GEORGE A. SANDERS, Mis Attorney. 
GEORGE A. SANDERS. SEAL. 
THOMAS S. McCLELLAND, SEAL. 


Approved. 


WM. H. BRADLEY, Clerk. 
Endorsed: Filed August 22,1884. Wm. H. Bradley, clerk. 


o2 NORTHERN District OF ILLINOIs, 88 : 


I, William EH. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and correct transcript of the record 
of all the proceedings had in said court in the cause wherein Mat- 
thew Bolles et al. are the plaintitfs and The Town of Brimfield is the 
defendant, as the same appear from the files and records of said 
court now remaining in my custody and control. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court at my office, in Chicago, in said district, this 
twenty-third dav of August, A. D. 1884. 


[Seal of Circuit Court U.S., Northern Dist. Iinois. 1855. ] 


WM. H. BRADLEY, Clerk. 


3u UNITED STATES OF AMERICA, 
Northern District of Illinois, 


The United States of America to the judges of the circuit court of 
the United States for the northern district of [linois, Greeting : 


Because in the record and proceedings as also in the rendition of 
a judgment in a plea which is before you in said circuit court, be- 
tween Matthew Bolles and M. Shepard Bolles, plaintiffs, and The 
Town of Brimfield, defendant, in an action of assumpsit, a manifest 
error hath happened, to the great damage of the said plaintiffs, as by 
their complaint appears, and it being fit that the error, if any there 
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has been, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf, you are hereby commanded, if 
judgment be given therein, that then, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid, with all things 
concerning the same, to the Supreme Court of the United States, to- 
gether with this writ, so that you have the saine at Washington on 
the second Monday of October, A. D. 1884, in the Supreme Court to 
be then and there held, that, the record and iaieadliane aforesaid 
being inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to the 
law and custom of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this fourth day of August, in the year of 
our Lord one thousand eight hundred and eighty-four, and of the 
Independence of the United States the 109th year. 

[Seal of Circuit Court U. S., Northern Dist. Hlinois. 1855.) 


WM. H. BRADLEY, 
Clerk U. S. Circuit Court, Nor. Dist. of Illinois. 


apg sy :] Supreme Court of the United States. Matthew 
Bolles and M. Shepard Bolles, plaintiffs in error, vs. The Town of 
Brimfield, defendant in error. Writ of error. Copy deposited for 
the defendant in error in the clerk’s office, U. S., northern district 
of I}linois. 


34 UNITED STATES OF AMERICA, ie 
Northern District of [linois, { ~° 


To The Town of Brimfield, Greeting : 


You are hereby cited and admonished to beand appear at a Supreme 
Court of the United States to be holden at Washington on the see- 
ond Monday of October, A. D. 1884, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
northern district of Illinois, wherein Matthew Bolles and M. Shepard 
Bolles are plaintiffs in error and said The Town of Brimfield is de- 
fendant in error, to show cause, if any there be, why the judgment 
entered and therein mentioned should not be corrected, and speedy 
justice should not be done to the parties in that behalf. 

Witness the Hon. Henry W. Blodgett, judge, this — day of Au- 
gust, in the year of our Lord one thousand eight hundred and eighty- 


four. 
H. W. BLODGETT, Judge. 


Endorsed } Supreme Court of the United States. Matthew 
Bolles et al., pl’ffs in error, rs. The Town of Brimfield, def’ta in error. 
Citation to October term, A. D. 1884. 


Spree 
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oe) Krvor to the Cirenit Court of the United States, Northern Dist. of 
Ills. 


UNITED STATES OF AMERICA, 
Supreme Court of the United States. October Term, A.D. PSSA. 


Marruew Boites and M. Srerarnp Boies 
ws, 


The Tows or Brim Frenp. 


The above-named The Town of Brimtield hereby accepts service 
of the citation im said cause this 12th day of August, ISS4, by a 
COPY of said citation duly delivered, 

THE TOWN OF BRIMPIELD, 
By HOPKINS & TAMMOND, Attys. 


Endorsed on cover: N. [linois ©. C. UL Ss) No. 279. Matthew 
Bolles and M. Shepard Bolles, plaintitls im error, 7s. The Town of 
Brimtield. Tiled 27th August, PSs. 
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Of Counsel for Plaintiffe in Error. 
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IN THE 


SUPREME COURT # UNITED STATES 


OCTOBER TERM, A. D. 1886. 


MATTHEW BOLLES et al., 


Plainti nm # # 
aintiffis in frvrer Snes tat Ch 


of the United States, 
Northern District of 


THE TOWN OF BRIMFIELD, — 
Defendant in Error. 


Brief and Argument for Plaintiffs in Error. 


STATEMENT. 


On March §. 1867, the Legislature of Illinois passed 
an act incorporating the Dixon, Peoria & Hannibal Rail- 
road Company. By sec. 6 of this act towns along the line 
of the road were authorized to subscribe for stock in the 
same in asum not exceeding $35,000 cach, and pay for 
such stock in town bonds. 

Vol. 2 Priv. Laws of Ills. 1867. p. 604. 


Qu August 3, 1868, the electors of defendant in error, 


“> 


at an election duly called and held for that purpose, voted 
to subscribe $35,000 to the capital stock of the company, 
and in: addition thereto, $15,000. 

On March 9g, 1869, the Legislature so amended the 
charter as to authorize towns onthe line of the road to 
subscribe to its capital stock, or make donations, under the 
provisions of the original act, in any amount not exceeding 
$ 100,000. 

Priv. Laws of 1869, Vol. 3, p. 283. 


On March 31, 1869, the Legislature passed a CURA- 
TIVE ACT, reciting the election of August 3, 1868, and by 
apt words legalized and confirmed the election as to the 
excess of stock voted, and declared the amount subscribed 
in excess to be binding on defendant in error, and that 
the same might be collected in like manner as if the sub- 
scription had been made under the charter. 

Priv. Laws of 1869, Vol. 3, p. 372. 


On May 5, 1869, the supervisor and town clerk pro- 
ceeded to, and did, issue the full sum of $50,000 in bonds 
to the railroad company in payment of a like amount of its 
capital stock, which the town received and retains. On 
March 15, 1870, the bonds were registered. (Record, p. 4.) 

The declaration alleges a cause of action in form, and 
avers that the plaintiffs became the owners of the bonds 
of that issue, numbered from 36 to 50, both inclusive, ex- 
cept No. 49, on May 1, 187¢, for a good and valuable con- 
sideration, before maturity, in good faith, and without 
notice of any defense to the same, and sets forth a copy of 
one of the bonds with an attached interest coupon. 
(Printed Record, PP. 3 le Ss.) 2 

To this declaration defendant filed a plea of general 
issue, page 8, which was afterwards withdrawn, page 13; 
aiso a special plea, pages 9 to 12, to which plaintiffs filed 
a general demurrer, page 12. 
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The special plea denies the validity of the bonds sued 
on, because of the want of power in the town to vote a 
subscription to the stock of the road on August 3, 1868, 
in excess of $35,000, and sets out in detail: 

ist. The 6th section of the act of March 5.13867. 

2d. The location of the road through the town of 
Brimfield prior to July 9, 1868. 

3d. The calling of the election of August 3, 1868, 
by two petitions, one under the charter, to vote $35,000, 
and one under the general law, to vote $15,000 in addition 
thereto. 

4th. Tie act of March g, 1869. 

5th. The act of March 31, 1869. 

6th. The issuing of the bonds numbered from 1 to 
50, for $1,000 each—the first 35 being valid, and the 
remaining 15 being invalid, as having been issued under 
the second election, witheut power under said several acts 
to issue the same; and charges plaintiffs with having legal 
notice of such want of power. 

7th. That defendant still retains possession and con- 
trol of the stock paid for, by bonds 36 to 50, and alleges 
a leasing of the road to another corporation. 

The court below overruled the demurrer to this plea, 
and dismissed the case; and plaintiffs electing to stand by 
their demurrer, duly excepted to the rulings of the court, 
and now brings the cause to this court for review 

The questions in this case are: 

ist Do not the bonds sued on show on their face a 
legal liability against the town, as being a part of the issue 
of $35,000 admitted to be legal, a recital in the bonds be- 
ing that they were issued in pursuance of the act of March 
5, 1867, and there being no recital that they were an over- 
issue, and no evidence thereof upon the face of the bonds? 

2d. If the purchasers were bound to look outside 
the bonds, and know that they were an over-issuc, and in 
excess of the amount permitted to be subscribed by the 
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charter of March 5, 1867, at the time they were voted, it 
being conceded that 153 votes against 55 votes were cast 
by the electors in the town in favor of the over-issue, at 
a special election called for that purpose, did not the 
enabling act of March g, 1869, authorizing an issue of 
$100,000,and the Curative act of March 31, 1869, reciting 
the election, andin terms legalizing and confirming the 
same, and declaring that the subscription should be col- 
lected from the town in the same manner as if it had been 
made under the charter, cure the defective vote and effect- 
ually validate the bonds? 


ASSIGNMENT OF ERRORS. 

1. The court erred in overruling plaintiffs’ demur- 
rer to the special plea of defendant, and dismissing the 
cause. 

2. The court erred in not sustaining said demurrer. 


3. The court erred in not finding for the plaintiffs, 
and holding the bonds sued on valid. 

4. The court erred in not holding that on the face 
of said bonds a legal liability was presented, and that the 
same were valid in the hands of an innocent purchaser. 

The following acts and parts of acts relate to the 
question in controversy: 

“ An Act to incorporate the Dixon, Peoria & Hannibal 
Railroad Company, in force March 5, 1867. 


§$ 6. The several counties in which any part of said road may hereafter be 
located, and the several townships tn said counties which have adopted or may 
hereafter adopt township organization, and the cities and incorporated towns 
in said counties, are hereby authorized to subscribe and take stock in said Dixon, 
Peoria and Hannibal Railroad Company. Elections may be held in any such 
county, township, city or incorporated town, upon the question whether such 
county, township, city or town shall subscribe for any specified amount of tire 
stock of said company, not exceeding one hundred thousand dollars for each 
county, and not exceeding thirty-five thousand dollars for each of such town- 
ships, cities or towns; and elections may be held in any such county, township, 
city or town, as often as a petition shall be presented as hereinafter specified, 
until such county, township, city or town shall have subscribed for the full 
amount of stock authorized by this act. Whenevera petition shall be presented 
to the board of supervisors, signed by filty legal voters of any such county, set- 
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ting forth the amount of stock proposed to be taken by any such county, and 
specifying the time for holding such an election, it shall be the duty of the count 
clerk of such county to give twenty days’ notice of the time of holding suc 
election, which shall ‘be the same time as that specified in such petition, and 
whenever a petition shall he presented to the supervisors of any such township, 
or to the corporate authorities of any such city or town, signed by twenty-five 
legal voters of any such township, city or town, setting forth the amount of 
stock proposed to be taken by any such township, city or town, and specifying 
the time for holding such an clection, it shall be the duty of the clerk of every 
such township, city or town, to give twenty days’ notice of the time of holding 
such an election in such township, city or town, which shall be the same as that 
specified in snch petition, which said notice or notices shall be given in the 
same manner, and such election or elections shall be conducted in the same 
mode and at the places provided for holding general elections in such counties, 
townships, cities and towns; at which election or elections the qualified voters 
of the respective counties, townships, cities and towns shall vote “ For subscrip- 
tion,” or “ Against subscription ;” and if a majority of the votes actually cast at 
any such election shall be “ For subscription,” it shall be the duty of the board 
of supervisors of every such county, the supervisor and clerk of any such town- 
ship and the corporate authorities of such city or town, to subscribe, without 
unnecessary delay, upon request of said company, for stock in said company, to 
the amount mentioned in such petition, and to issae and deliver to said company 
the same amount as the stock so subscribed of the bonds of such county, town- 
ship, city or town, as the case may be, payable at any time specified, not ex- 
ceeding twenty years from their date, with interest, af a rate not exceeding ten 
per cent. per annum, payable annually, which said bonds and the interest ac- 
cruing thereon, shall be made payable at such place, within the United States, 
as said company may request. 


ACT OF MARCH Q, 1569. 


SECTION 1. Be tt enacted by the People of the State of liinois, repre- 
sented in the General Assembly, That an act, entitled “ An act to incorporate 
the Dixon, Peoria and Hannibal Railroad Company,” approved March §, 1867, 
be so amended as to authorize the several counties in which any part of said 
road may be hereafter located, to subscribe or make donations, af the pro- 
visions of said act, to the capital stock of said company, in any amount not 
exceeding two hundred thousand dollars for any such couniy, and that the town- 
ships, cities and incorporated towns in any such county be and are hereby 
authorized to subscribe or make donations, under the provisions of said act, to 
the capital stock of said company, in any amount not exceeding one hundred 
thousand dollars for any such —s city or incorporated town. 

§ 2. This act shall be in force from and after its passage. 

APPROVED March 9g. 1869. 


ACT OF MARCH 31, IS6g. 


Section 1. Be st enacted by the People of the State ef Jiiinas, repre: 
sented in the General Assembly, That a certain election held in the township 
of Brimfield, in Peoria County, on the third day of August, 1868, at which a 
majority of the legal voters in said township, in special town meeting, veted to 
subscribe for and take fifteen thousand dollars of the capital stock of the Diisen, 
Peoria and Hannibal Railroad Company, over and above the amount author 
ized to be taken by the charter of said company, is hereby Jegalized and con. 
firmed, and is declared to be binding upon said township, and may be collected 
from said township in the same manner as if said subscription had been made 
under the provisions of said charter. 

$2. This act shall be deemed a public act. and shall be wm force from 
and after its pasa. 

Arrrovep March 31, 1849 


FEORR RC Wy ee seis a Si wig ee 


Sec. g, art. 4, chap. 103, page 746, Gross’ Statutes 
of 1869, provides for the calling of special town meetings, 
or elections, in conformity with which the election of 
August 3. 1868, was called and held, at which the bonds 
in controversy were voted. 


BRIEF. 


The bonds,upon their face, recite, among other things, 

that they were issued under the act of March 5, 1867, 
which authorizes the towns through which the road might 
be located, to subscribe for stock to the amount of $35,000 
and pay for the same in bonds. Bonds issued under that 
act are conceded to be valid, to the extent of $35,000. 
There is nothing on the face of the bonds sued on to in- 
dicate that they were not within the limit fixed by that 
act. | 
Municipal bonds held by an innocent purchaser, 
bought before maturity, in good faith, for a valuable con- 
sideration, and without notice of any defense, have been 
held to be vaiid, where there appeared adequate legislative 
authority therefor, and a previous vote of the electors of 
the municipality; and where a vote of the people is recited 
on the face of the bonds, the municipality is estopped from 
denying the election. 

County of Warren v. Marcy, 97 U.S. 104. 

Commissioners v. Bolles, 94 U.S. 104. 

Township of Empire v. Darlington, ior U. 

S. 87. 
flown of Colona vy. Eaves, 92 U.S. 484. > 
Marcy v. Town ef Oswego, bid, 638. 


[rregularities in the election will not vitiate. 
Roberts v. Bolles, 101 U.S. 119. 


The bonds reciting on their face the valid act of 
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March §, 1867, as legislative authority therefor, and the 
vote of August 3, 1868, as an expression of the popular 
will in relation thereto, an over-issue thereunder must be 
chargeable to the neglect or fraud of the officers of the 
town charged with the duty of executing and delivering 
the bonds, and no loss thereby should fall upon the pur- 
chaser for value, etc. 

Marcy v. Lownship of Oswego, 2 Otto, 637. 
Colona v. Eaves, Ibid, 484. 


Itliesin the power of the Legislature to pass CURATIVE 
ACTS validating bonds issued by a vote of the people of a 
municipality, notwithstanding at the time the vote was 
taken there was no legislative authority for such vote. 

Cooley’s Const. Lim. 371, and cases cited. 

St. Foseph Township v. Rogers, 16 Wall. 666. 

Ketthsburg v. Frick, 34 Ill. 405. 

Cowgtl/ v. Long, 15 Ill. 702. 

Schofield v. Watkins, 22 Ill. 66. 

McMillan et al.v. Lee County, 3 lowa, 317. 

Andersonyv. Santa Anna, 116 U.S. 386. — 

* Urbana Cases" — not reported — Oct. Term, 

A. D. 1882. 
Fonesboro City v. C. & St. L. Ry. Co., 110 Uz 
S. 192. 

Read v. Plattsmouth, 107 U.S. §68 

Mahomet v. Quackenbush, 117 US. 513. 

Grenada v. Brogden, 112 U S. 262. 

Hayes v. Holly Springs, 114 U.S. 125 

Dillon on Munic. Corp. sec. 79. 

Thompson v. Lee, 3 Wall. 327 

People ex rel.v. Clark, 53 Barb. 171. 

Campbell v. City of Kenosha, § Wall. 194. 

Commissioners v. Thayer, § Otto, 42 

New Orleans vy. Clark, lbtd, 653 
City v. Lawson, g Wall. 478, 485. 


oy eg as 


Ritchie v. Franklin Co., 22 Wall. 68. 
Beloit v. Morgan, 7 Wall. 623. | 
Cooley’s Const. Lim. 379, 380. 
Redfield on Railways, 230, and note 2. 


The Legislature may treat an unauthorized, or illegal 
prior popular vote as an expression of the wishes of the 
municipality in reference to the issuing of such bonds, the 
same as though the vote had been legal at the time it was 


taken. 
County of Leavenworth v. Barnes, 4 Otto, 70, 
etc. 
R. R. Co. v. County of Ottoe, 16 Wall. 667. 
On implied powers the following are in point: ° 
Lynd v. The County, 16 Wall. 6. 


Daniel on Negotiable Instruments, sec. 1530. A \ 
City v. Commonwealth, 84 Penn. St. 500. | 
Police v. Britton, 15 Wall. 578. 

Mayon v. Ray, 19 Wall. 478. 

Dillon on Munic. Corp. sec. 10. 

City v. Corwith, 423. 

Committee v. Reimboth, 5 Wright (Pa.) 502. 


Contributions in aid of railways are held to be for 
“ corporate purposes. ” | 
C.,D.& VLR. R. Co. v. Smith, 62 Ill. 276, 


and cases cited. 


The const. of 1848 permitted the people of a township 
to assess and collect taxes for “ corporate purposes. ” 
Const. of 1848, art. 9, sec. 5. 


That power was exercised by the vote of August 3, 
1868, and the act of the town officers in issuing the bonds 
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was merely the act of an agent carrying out the will of his 
principal, over which the Legislature had full control. 
Harter v. Kernochan, 103 U.S. 563. 
Bonhamv. Needles, Ibid, 648, and cases cited 
under both. 


Taxes voted to pay bounties to soldiers by towns in 
Illinois have been held valid, as having been raised for 
“corporate purposes. ” 

Fohnson v. Campbell, 49 Il. 317, and cases 
cited. 
Taylor v. Thompson, 42 Ill. 9. 


The 5th section, art. 9, Const’ of 1848, was construed 
by this court in County v. Darlington, 101 U. S. 407. 
The defendant in error accepted stock in the road, on 
account of which these bonds were issued, and holds the 
same. To that extent it has ratified the bonds. 
Pendleton Co.v. Amy, 13 Wall, 305. 


For purpose of carrying out the will of the people, 
and executing their demands, the supervisor of a town is 
its corporate authority, and, as such, could exercise the 
power of signing and delivering the bonds under the Cura- 
tive acts. 

County of Warren v. Marcy,97 U.S. 104. 


A defective subscription by a municipal corporation 
in aid of a railroad, may be cured by a legislative act sub- 
sequently passed, provided bonds in payment for the same 
have actually issued, although the courts would not enforce 
such issue. 

Cc. & St. L. R. R. Co. v. Sparta, 77 Al. S09. 

On commercial questions this court not governed by 
State decisions. * | 
Roberts v. Bolles, 11 Otto, 119 
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Oates v. National Bank, 10 Otto, 246. 
Warren Co. v. Marcy, 7 Otto, 96. 
Venice v. Murdock. 2 Otto, 494. 
Gelpcke v. Dubuque, 1 Wall. 206. 
Pine Grove v. Talcott, 19 Wall. 666. 
Douglas v. Ptke Co., 11 Otto, 677. 


ARGUMENT. 


It seems wholly unnecessary to enter into an extended 
argument in this case. No one question has come so fre- 
quently before this court as the question of the validity or 
invalidity of municipal bonds. 

Until the case of Marshall v. Silliman, 61 Ul. 218, 
was decided by the Illinois Supreme Court, at its Septem- 
ber (1871) term, courts and lawyers supposed that the 
legislative department of a State had full power to pass 
curative and enabling acts, in order to make valid any act 
of a municipality, or political division of the State, like a 
county, city or town, done without the necessary legisia- 
tive authority therefor, and where the same did not im- 
pair the obligations of a contract or disturb vested rights. 

At its October term, 1875, a majority of this court. 
incase of Elmwood v. Marcy, regarded it as incumbent 
upon them to adopt the rulings in A/arshall v. Silliman 
in that case. Since that time various cases have come 
before the court, involving the identical question, culmi- 
nating in the cases of Urbana v. Sanford, Santa Anna v. 
Cleaveland, and Blue Ridge v. Hyde, determined at the 
October (1882) term of this court, but in which no opinion 
was written, and in the case of Anderson v. Santa Anna, 
116 U.S. 356. 

The question was then squarely before the court as 
to whether the Legislature could pass a law, authorizing 
the officers of a town under township organization, in IIli- 
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nois, to issue bonds to pay for a subscription to the stock 
of a railroad company, which had been voted by the peo- 
ple of the town at a time when there existed no law what- 
ever permitting such vote; and the court held that such 
power did exist in the Legisiature and declared the bonds 
valid. 

It is understood that one of the grounds for so hold- 
ing was, that the same curative act had been held good 
in St. Foseph Township v. Rogers, 16 Wall. 644, 663; but 
the opinion goes farther and announces a rule of law ap- 
plicable to all cases supported by like conditions; a rule of 
property which can be invoked by all persons possessing 
similar rights and interests as the plaintiffs in those cases. 

It was a question involving the constitutionality of a 
law passed under specified conditions to accomplish a 
specified purpose. Under like conditions, and to subserve 
the same ends, another act, identical in its nature, must 
receive the same construction. It cannot be claimed that 
it is within the power of a court to clothe one act with the 
elements of constitutionality, and pronounce a precisely 
similar act unconsti.utional 

Doves the case at bar come within the conditions of 
the Santa Anna case? Is the same question involved in 
each? This can be determined by a statement of the facts 
in each case. 

On July 21, 1866, the electors of the town of Santa 
Anna _ voted to subscribe $50,000 to the stock of the D., 
U..B. & PR. R. Co. At that time there was no law 
in existence permitting them to vote for avy stock, or to 
call an election on that subject. : 

On February 28, 1867, the Legislature of Illinots 
passed an act, the 13th section of which authorized towns 
on the line of the road to sudscribe for stock and issue 
bonds in payment therefor, upon a majonty of the ciectors 
in any such town voting to favor thereof, and provided: 
“ That where elections may have already been held, and 
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“ the majority of the legal voters of any township, or tncor- 
“ porated town, were in favor of asubscription to satd ratl- 
“ voad, then and in that case no other election need be had, 
“asthe amount so voted for shall be subscribed, as tn this 
“act provided. And such elections are hereby declared to 
“be legal and valid, as though thts act had been in force 
“at the time thereof, and all the provisions hereof had 
“ been complica with.” 3 

On October 1, 1867, the supervisor subscribed for 
the stock and executed the bonds in payment for it. 

In that case, the sole and exclusive power for issuing 
the bonds was the vote of July 21, 1866, and the act of 
February 28, 1867. 

In the case at bar the facts are as follows: On March 
5, 1867, the Legislature authorized towns on the line of 
the Dixon, Peoria & Hannibal Railroad to subscribe for 
stock in that road, but limited the amount to $35,000. 

On August 3, 1868, elections were held in the defend- 
ant town, under and by virtue of two petitions and notices 
calling the elections. 

The people voted the full sum of $35,000, and, by a 
vote of 153 for to 55 against, elected to suoscribe for a 
further amount of $15,000. 

On March 9, 1869, the Legislature passed an act pro- 
viding that towns might subscribe for stock in the road in 
an amount not éxceeding $100,000. 

On March 31, 1869, the Legislature passed a further 
act, reciting the election of August 3, 1868, and the vote 
for $15,000 over and above the $35,000 provided for in 
the charter of March 5, 1867, and directly and positively 
enacted that such election should be confirmed and legal- 
ized, and the subscription paid for in like manner as if 
full authority had been conferred on the town to vote this 
$15,000 by the original charter. 

On May 5, 1869, the supervisor and town clerk issued 


$50,000 in bonds and delivered the same to the raiiroad 


company in payment for an equal amount of stock in the 
road, which it still retains. 

Counsel may argue that the act of March g, 1869, 
does not apply to this case, and claim that it applies to 
sume other road to be subsequently located through the 
town. 

The language of the statute, so far as towns are 
concerned, will not bear that construction. Possibly the 
ruling of the [llinois Supreme Court in Marshall v. Silli- 
man, O1 Ill. 218, may aid in construing that act, when it 
holds it applicable toa ¢hird election called in Brimfield to 
vote a further $25 ,000—making $75,000 in the total voted 
by that town —and which the court held valid under the 
act. 

Can two cases be more nearly alike in their facts and 
circumstances than the case of Anderson v. Santa Anna 
and the case at bar? For the purpose of applying the 
rule of law invoked the cases are precisely alike in princi- 
ple; and the rule of construction governing the one must 
apply to the other. | 

When the Illinois Supreme Court, in Cowgi// v. Long, 
15 Ill. 202; Schofield v. Watkins, 22 IN. 66, 73 and 
Ketthsburg v. Fricke, 34 Ill. 405, held that the Legislature 
had full power and control over municipal bodies, or polit- 
ical subdivisions of the State, and could, by cnactments, 
cure defective proceedings and give validity and effect to 
unauthorized acts of such municipalities, it established a 
rule of property which ought to stand as a rule of law 
when applied to like cases, and so this court holds in 
Anderson v. Santa Anna. 

It is not correct to say that the acts of March gth and 
31st, 1869, created a debt in the town of Brimfield. The. 
debt was created by the act of the people in voting the 
bonds. True, the debt could not have been enforced 
without the subsequent acts of March oth and 31st, 1869; 
but those acts having been passed, the bonds became valid 
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in hands of innocent buyers, as said in R. R. Co. v. Sparta, 
supra, and by authority of U. S. Mort. Co v. Gross, 93 
Ill. 483. The rulings of this court were in harmony with 
those ofthe Illinois court, when it decided S¢. Foseph 
Township v. Rogers, 16 Wall. and Pine Grove v. Lalcott, 
16 Wall. 666, and up to the time of deciding the E/miwood 
v. Marcy case, and in every other case the only effect given 
to the curative legislation was to supply defects in the acts 
of the municipalities at the times when the acts were done. 

The reasons for returning to the former construction 
of such acts are so tully presentea in the opinion in 
Anderson v.Santa Anna, and other cases cited in the brief, 
that nothing further can be said here which could give 
force to the argument. The plaintiff in error relies upon 
those cases, in confidence that this cause will be reversed 
and remanded. 

It will be observed that the bonds sued on recite 
upon their face the act of March 5, 1867, and the election 
of August 3, 1868, as authority for issuing the same. 

It is true that they are numbered from 36 to 50, and 
recite the act of 1869; but are the numbers on the bonds 
conclusive that they were in excess of the $35,000 pro- 
vided for in the act of March 5, 1367, or would these 
numbers ever put a purchaser upon inquiry? And, while 
the acts of !86y appear on the bonds, is the recital thereof 
conclusive that the bonds received their legislative vitality 
from those acts? 

This court has held, many times, that bonds of this 
character must be treated as commercial paper in the hands 
of a purchaser for value, acquired before maturity, in good 
faith and without notice of any legal defense to the same; 
provided, such bonds showed upon their face competent 
legislative authority and a vote of the people of the muni- 
cipality issuing them, and that it lays with the properly con- 
stituted officers of the tuwn to determine whether all the 
conditions precedent were complied with, and that if an 
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Over-issue was had, or false recital made, the fault was 
chargeable to the municipality and its officers, and innocent 
purchasers could not be prejudiced thereby. This case 
falls fully within that line of decisions, and the force and 
effect uf such decisiuns are here invoked. 

The power in the Legislature to pass curative acts 
was before the Illinois Supreme Court, in U. S. Mort. Co. 
v. Gross, 93 Ill. 483. In that case it was strenuously in- 
sisted by counsel for Gross that the Legislature was pow- 
erless to pass an act curing a contract absolutely void at 
the time it was made; but that court denied the proposi- 
tion, and asserted as a matter of law that, except where 
such legislation impaired the obligations of a contract, or 
interfered with a vested right, such curative power was 
wholly vested in the Legislature. That cause was carried 
to this court and affirmed; thus ratifying the rulings of the 
Illinois court on that subject. 

Gross v. U. 8S. Mort. Co. 108 U.S. 477. 


But why argue the case further. The pleadings show 
that on August 3, 1868, a large majority of the clectors in: 
Brimfield voted for these bonds 

It is clear, from the decisions cited, that bonds thus 
voted are for a “ corporate purpose, and within the power 
of the electors, who are the" corporate authorities “for the 
purpose of creating town liabilities. 

That the act of March 9, 1869, was intended to apply 
to bonds issued ia aid of this railroad ts manifest from three 
facts: 

ist. The act so declares. 

2d. The act ts recited in the bond. 

3rd. The Illinois Supreme Court, in Warshall vy. Sii- 
liman, 61 lil. 218, adjudicates the fact by holding good 
$25,000 in bonds issued by virtue of an cicction held under 


the ac:. 
Following this act came the act of March 31, 1869, 19 


which the Legislature used more precise language than 
it did in the Santa Anna case. Then, as a ratification of 
the whole, the supervisor and town clerk subscribed for 
stock in the road, received the certificate, which the town 
still holds, and executed its negotiable paper, to be put 
in circulation, which was done with the good faith and 
credit of the town expressed on the face of the bonds, which 
were bought by innocent persons, relying upon such laws 
and acts of the people of Brimfield and its representative 
officers. 

Without quoting the opinion at large —and every 
word of it goes to sustain the legality of these bonds — 
the following extracts from Anderson v. Santa Anna, 116 


U.S., must be conclusive in this case: 

“The curative act only gave effect to the declared will of the electors. 
As the Constitution of the State did not provide any particular mode in which 
the corporate authorities of a township should manifest their willingness or 
desire to incur a municipal debt, we perceive no reason why the action of the 
majority of legal voters, held in advance of legislative action, might not be 
recognized by the Legislature and constitute the basis of its subsequent assent 
to the creation of i indebtedness as its ratification of what had been done.” 
Pages 363-4. 

“It cannot be denied that the Legislature could lawfully have authorized 
a subscription by Santa Anna Township to the stock of this road, upon the 
assent, in some proper form, of a majority of its legal voters. The act of 1867 
interfered with no vested right of the township ; for, as an organization entirely 
for public purposes, it had no privileges or powers not subject, under the Con- 
stitution, to legitative control. The statute did nothing more than to ratify 
and confirm acts which the Legislature might lawfully have authorized in the 
first instance.” Page 364. 


By this language the court enunciates principles of 


law applicable to all cases coming within its provisions, 
and plaintiffs in error confidently rely upon the rulings in 
this Santa Anna case and others cited in the ‘brief, fora 
reversal of the case at bar. 

There seems to be a very) broad distinction between 
the cases of /leward v. St. Clatr Dratnage Co.. 51 MM. 
130; People v. Mayer, 31 WM. 17; Hessler v. Dratnage 
Commissioners, 53 Ul. 105, and Livingston v. Wilder, 53 
lil. 302, and that class of cases in which Warshal/ v. Sil- 
J/iman, OV Ul. 218, and other cases, are numbered, and it is 


difficult to comprehend what course of reasoning the 


Supreme Court of Illinois adopted, which led that court to 
the same conclusions in both class of cases. In the former 
cases, the tax-creating power was lodged in private cor- 
porations, commissioners to whom were delegated certain 
specific duties and responsible to no superior. 

In cases like the one at bar, the taxing power ts in- 
herent in the people, the tax-payer, the legal voter, and 
in this case it was exercised by the people, which has been 
repeatedly recognized by the Supreme Court of Illinois as 
proper. When the supervisor and town clerk executed 
and delivered the bonds in exchange for stock in the road, 
they did what was required of them by their constituents, 
the creators of the debt, and, when the bonds were in fact 
issued, there was ample legislative authority. Had the 
town officers assumed to issue the bonds without tl.e sanc- 
tion of a popular vote, then there might be grounds for 
likening a tax to pay the same to the taxes sought to be 
imposed by the commissioners in the cases cited. 

Another very marked distinction may be drawn 
between the two classes of cases. In the commissioners, 
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The Constitution of 1848, as was said in Harter 
v. Kernochan, 103 U. S. §70, merely defined what cor 
porations should possess the taxing power, and limited it 
to the municipalities named, including towns. It was not 
intended under that Constitution that the power should 
extend to corporations created by the Legislature, like the 
St. Clair Drainage Co., the Lincoln Park Commissioners, 
etc., and in cases decided by the Illinois Supreme Court, 
in §1 and 53 Illinois Reports, cited, a right conclusion 
was reached ; but when that court attempted to extend 
the doctrine to towns, asin Marshall vy. Silliman, it an- 
nounced a different rule of law from the decisions in 
Frick v. Ketthsburg, Cowgill v. Long, and Schofield v. 
Watkins, and thereby impaired the obligations of con- 
tracts entered into dcfore this new ruling was made. 
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which the Legislature used more precise language than 
it did in the Santa Anna case. Then, as a ratification of 
the whole, the supervisor and town clerk subscribed for 
stock in the road, received the certificate, which the town 
still holds, and executed its negotiable paper, to be put 
in circulation, which was done with the good faith and 
credit of the town expressed on the face of the bonds, which 
were bought by innocent persons, relying upon such laws 
and acts of the people of Brimfield and its representative 
officers. 

Without quoting the opinion at large —and every 
word of it goes to sustain the legality of these bonds — 
the following extracts from Anderson v. Santa Anna, 116 


U.S., must be conclusive in this case: 


“The curative act only gave effect to the declared will of the electors. 
As the Constitution of the State did not provide any particular mode in which 
the corporate authorities of a township should manifest their willingness or 
desire to incur a municipal debt, we perceive no reason why the action of the 
majority of legal voters, held in advance of legislative action, might not be 
recognized by the Legislature and constitute the basis of its subsequent assent 
to the creation of sas indebtedness as its ratification of what had been done.” 
Pages 363-4. 

“It cannot be denied that the Legislature could lawfully have authorized 
a subscription by Santa Anna Township to the stock of this road, upon the 
assent, IN some vraper form of 2 masnetsenenEubonr tame PROT rn Recetas re 
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Supreme Court of Illinois adopted, which led that court to 
the same conclusions in both class of cases. In the former 
cases, the tax-creating power was lodged in private cor- 


porations, commissioners to whom were delegated certain 


specific duties and responsible to no superior. 

In cases like the one at bar, the taxing power is in- 
herent in the people, the tax-payer, the legal voter; and 
in this case it was exercised by the people, which has been 
repeatedly recognized by the Supreme Court of Illinois as 
proper. When the supervisor and town clerk executed 
and delivered the bonds in exchange for stock in the road, 
they did what was required of them by their constituents, 
the creators of the debt, and, when the bonds were in fact 
issued, there was ample legislative authority. Had the 
town officers assumed to issue the bonds without t)_e sanc- 
tion of a popular vote, then there might be grounds for 
likening a tax to pay the same to the taxes sought to be 
imposed by the commissioners in the cases cited 

Another very marked distinction may be drawn 
between the two classes of cases. In the commissioners, 


cases no rights of third parties intervene. Had atax-payer 


sought by injunction to restrain the issue of these bonds, 
the authorities above cited might have been argued with 
force. But other rights have arisen, the rights ofinnecent 


- purchasers of commercial paper in open market, and those 


rights are entitled to consideration. However asthe piaint- 
iffs in error regard the ruling in Anderson vo Santa Anna, 
these distinctions need not be discussed nor argued. 
Certainly no decision hostile to the validity of bonds sim- 
ilar to these was ever made until after these bonds were 
executed and delivered. 
T oS. McCLELLAND, 

Of Counsel for Plaintiffs in krrer 
G. A. SANDERS, 
Atterncy for Plaintiffs in Error 
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In further argument on the point that the bonds on their face 
4 show a valid law, to-wit, the Act of March 5, 1867, and a vote of 
: the people, and that therefore the defendant in error is estopped 
from asserting that they were an over-issue, or that they receiv- 
ed their validity {rom other and different laws upon which we 
have cited authorities and argued therefrom, we now ask the 
| Court to consider another authority. 
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affirmatively decided that the bonds in that case, although an 
over-issue, were valid, because on their face the commissioners 
who were charged with the duty of issuing the bonds caused to 
be recited that they were within the limit authorized. The 


lauguage is: 


“The Court of Errors of New Jersey, has recently decided 
in Cotton vs. New Providence, 18 Vroom, (42 N. J. L.) 401, 
following the rule laid down in Mutual Benefit Life Ins. Co. 
vs. Elizabeth, 18 Vroom, (42 N. J. L.) 285, that purchasers of 
bonds of the issue of those now in suit had the right to rely on 
the decision of the Commissioners as conclusive in respect to the 
amount that could be put out under the statute.”’ 


‘The language of the Court is: ‘When they (the Commission- 
ers) issued bonds, they averred that the issue was within the 
limits. Construing the act by the rule laid down in the case 
cited, (Ins. Co. vs. Elizabeth), the legislative intent that their de- 
cision on this subject be final, appears. The holder of the bonds 
had the right to rely thereon. For this reason I feel constrained 
to hold that bonds issued beyond the limit would be enforceable.’ ”’ 


‘To this we agree, and it 1s conclusive to the correctness of the 
ruling of the Court below, upon the 8d question presented.”’ 


The opinion does not show whether the New Jersey bonds re- 
cited on their face, in haec verba, that they were within the limit, 
or merely recited the Act of the Legislature which placed a limit 
on the amount to be issued. We assume that the latter is the 
fact. It would be very extraordinary for the bonds to recite the 
fact in terms. Nor was it necessary. A bond reciting on its face 
an Act of the Legislature which places a limit upon the 
amount to be issued, implies, in law, that that limit was observ- 
ed, and the officials charged with the duty of executing the bonds 
are, as a matter of law, supposed to comply with the law in that 


regard. 


In the case of New Providence vs. Halsey, 117 U. 8.888, it was 
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Therefore, unless the numbers of the bonds in this suit, or the 
recitals of the Act of 1869, was and is sufficient to put purchasers 
on their guard, or apprise them that they were an over-issue, 
then these {wo cases are alike. The supervisor and town clerk, 
in the case at bar, stand for the Commissionera in the State of 
New Jeragy case. We did not urge this argnment in our original 
brief, because the general principle involved has been so often 
laid down that we treated it as elementary. The only donbt we 
have had is whether the numbers 36 to 50, and the recitals of the 
Act of 1869, were enough to put purchasers on inquiry. We 
think not. If those elements were omitted from the bonds we 
should treat their validity as unassailable on the single ground of 
estoppel. 


In our brief we cited City v. Lamson, 9 Wall. 477, as an au- 
thority recognizing the power of the Legislature to pass curative 
acts. In that case the original act of 1857, granted to the city 
full authority to borrow money on the corporate credit of the 
city in any sum. By a section of Article XI. of the Constitution 


of Wisconsin, required the Legislature to limit the amount to be 
raised by the city. In the face of this constitutional inhibition, 
the common council passed an ordinance to borrow $100,000 in 
aii of the railroad, or lent its credit in that sum. The Legisla- 
ture subsequently ratified the gift, and the Court admitted its 
| power so to do, and held the bonds <alid. 


On this point, the above case is in principle of law and facts, 
s» analogous to the case at bar, that we quote briefly the lan- 
guage of the Court: | 

“Tuat act of 1857. of the Legislature, which amends and con- 
solida‘es tie several acta relating to the charter of the city, con- 


fers full authority upon the common council, to borrow on cor- 
porate credit of the city any sum of money for any time, at any 
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tate of interest, and payable at any place deemed expedient, 
issuing bonds or scrip therefor. It is admitted, this authority 
would be sufficient ; but it is insisted that the statute exceeds the 
authority of the Legislature, under the third section of the 
eleventh article of the State Constitution, which, it is asserted, 
required the Legislature to limit or restrict the amount of money 
to be raised by the city. Without inquiring into this question, it 
is sufficient to say, that after the city had passed the ordinance lend- 
ing its credit to the railroad company to the amount of $100,000, 
the Legislature ratified it. This was equivalent to an original limit 
of this amount.” 


In our original brief we cited Anderson vs. Santu Anna, 116 U. 
S. 356, as conclusive of the validity of the Curative Acts. 


We now desire to cite a more recent case, of October term, 1885, 
in support of that decision, to-wit: The case of Mahomet vs. 
Quackenbush, 117 U. S. 508. Under these decisions the validity 
of the Curative Acts cannot be questioned. 


EQUITABLE ESTOPPEL. 

The doctrine of equitable estoppel has not been relied on in 
our original brief, and we now only direct attention to that ele- 
ment in the case. The bonds in suit were regular in every par- 
ticular, and there is no imputation of fraud relative to their exe- 


cution and delivery. 


Not only by implication of law arising from the fact that the 
bonds were registered under the act of 1869, which provides that 
the building of the road should be a condition precedent to regis- 
tering the bonds, but the demurrer admits the construction of 
the road. 


Adopting the language of this Court, in Commissioners vs. Jan- 
wary, 94 U.S. 204: 
“There is no dispute between parties as to the leading facts of 


e controversy. The proper authorities submitted the question 
to the electors. ° * ° The proposition was sustained by a 


es 
ae 
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majority of more than two to one. * * * A certificate of: 
stock was issued and delivered by the company, and is still held: 
by the county. * * * : ee 
- “There was on each one a recital. (Here follows the recital af 
the act of the Legislature and the election, as in the case at bar.); 
“Each one also bore the following endorsement: (Here followw 
the Auditor's certificate, as in the case at bar.) The certificate 
is authenticated by the official seal of the Auditor. | ‘ 
“The road was finished and has since been in operation. The; 
county and its inhabitants are in the enjoyment of the benef 
arising from it. “= 
“There is no implication of any taint of fraud upon either side,. 
The county authorities paid the interest upon the bonds for @ 
time. The county received what it contracted to receive, and haé 
aid what it contracted to pay. The plaintiff in this suit is & 
ee fide holder of the bonds. A case of stronger equity can hardigy 
exist.” a 


Also, in Commissioner vs. Bolles, 94 U. S. 110, the language 
the Court is: 3 


“Common honesty demands that a debt thus incurred should’ 
be paid.” 4 
“The town obtained all it expected to ubtain, and ought to a : 
all it agreed to pay.” a 
The People vs. Holden, 82 Ill. 108. 4 


Under the law and equities of the case, we believe the judgmet , 
of the Circuit Court ought to be reversed, and these bonds sus. | 


tained. 4 

GEORGE A. SANDERS, — | 
THOS. 8. McCLELLAND, Att'y for Plaintiffs in Error. 
Of Council for Plaintiff in Error. a 
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InN THE 


SUPREME COURT OF THE UNITED STATES 


OCTOBER THRM, 18s86e. 
No. 279. 


MATTHEW BOLLES 
and 


M. SHEPHARD BOLLES; 
Plaintiffs in error, 


v8. 
THE TOWN OF BRIMFIELD, 
Defendant in error. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF ILLINOIS. 


ee ote 


BRIEF AND ARGUMENT FOR DEFENDANT IN ERROR. 
BY HOPKINS & HAMMOND, 


Counsel for Defendant in Error. 


STATEMENT. 
The case is insufficiently stated in Plaintiff's brief 


to answer the purpose of Defendant's argument, and 
our views will be best understood by first submitting 


the following statement: 


The action is assumpsit to recover upon five railroad 
aid bonds, and one hundred and thirty coupons, of the 


iio. ee a 


defendant municipality. Demurrerto Defendant’s plea 
was sustained; Plaintiffs abided by their demurrer: 
there was judgment for Defendant, and Plaintiff brings 
the case here by writ of error. 


The facts averred in the plea, in their chrono- 
logical order, are these : 


By the 6th section of the charter of the Dixon, 
Peoria & Hannibal R. R. Co., enacted March 5th, 1867 
(Private Laws, vol. 2, p. 606), it is provided that 
counties, cities, incorporated towns and villages, and 
townships, in which any part of the road should be 
located, might subscribe to the capital stock of the 
company in limited amounts, $35,000.00 being the 
limit for townships, and issue bonds therefor, upon an 
election being first called, on the petition of twenty- 
five legal voters, held as provided by the act, and re- 
sulting in a vote in favor of such subscriptions; and 
that repeated elections might be held as often as so 
petitioned for, until the subscriptions voted should 
amount to the sum of $35,000. 


In said township of Brimfield, on the 9th of July, 
1868, a petition, prepared and. signed as provided by 
said act, was presented, and an election called, to be 
held on August 3d, 1868, to decide, by vote, whether 
said town would subscribe to said capital stock the 
$35,000 allowed by law. 


On said 9th of July, 1868, another petition, signed 
by the supervisor, town clerk, two justices of the peace, 
and fifteen voters, was presented to the town clerk, for 
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8 
a special town meeting, to be held, not under said 
charter, but under a provision for special town meet- 
ings in the General Laws of the State, which laws do 
not authorize any vote or subscribtion for railroad 
stock, to determine whether the town would subscribe 
to said capital stock an amount over and above the 
$35,000 allowed by law. In pursuance of such second 
petition, a special town meeting was called to be held 
at the same time and place with the election called un- 
der said charter. Both elections were held, and the 
election under the charter resulted in a vote to sub- 
scribe said $35,000, and the special town meeting re- 
sulted in a vote to subscribe $15,000 in addition to 
said $35,000. 


March 9th, 1869, seven months after said elec- 
tions, the Legislature passed an amendment to the 
charter of said railroad company in these words: 

“That an act entitled ‘An act to incorporate the 
Dixon, Peoria & Hannibal Railroad Company,’ ap- 
proved March 5th, 1867, be so amended as to author. 
ize the several counties in which any part of said road 
may be hereinafter located, to subscribe, or make dona- 
tions, under the provisions of said‘ act, to the capital 
stock of the company, in any amount not exceeding 
two hundred thousand dollars, for any such county, and 
that the townships, cities and incorporated towns in 
any such county be and are hereby authorized to sub- 


-seribe and make donations, under the provisions of 


said act, to the capital stock of said company, in any 
amount not exceeding one hundred thousand dollars 


for any such township, city or incorporated town.” 
(Private Laws of 1869, vol. 3, p. 283.) 


On March 31st, 1869, the Legislature passed an 
act concerning said special town meeting, in these 
words : 

“ That a certain election held in the township of 
Brimfield, in Peoria county, on the 3d day of August, 
1868, at which a majority of the legal voters of said 
township, in special town meeting, voted to subscribe 
for and take fifteen thousand dollars of the capital 
stock of the Dixon, Peoria & Hannibal Railroad Com- 
pany, over and above the amount authorized to be 
taken by the charter of said company, is hereby legal- 
ized and confirmed, and is declared to be binding upon 
said township, in the same manner as if the said sub- 


scription had been made under the provision of said 
charter.” 


On May 5th, 1869, the supervisor and town clerk, 
in pursuance of said first named elections, subscribed 
$35,000 to said capital stock, and executed and deliv- 
ered to said railroad company thirty-five one thousand 
dollar bonds of the township, numbered consecutively 
from one to thirty-five, inclusive; and also executed 
and delivered to said company fifteen other one thou- 
sand dollar bonds of said township, numbered from 36 
to 75, inclusive, in payment for $15,000 further sub- 


scription to said stock, made pursuant to the vote at 


said special town meeting. 


The railroad of said Dixon, Peoria & Hannibal 


Railroad Company was fully located in and through 
said township and said Peoria county, in which the 
same is situated, prior to the said amendment of March 
9th, 1869. 

The five bonds in suit, and all the other bonds 
from which all the coupons upon which this suit is 
brought are cut, are the said bonds numbered above 
number 35 and issued in payment for subscriptions to 
the stock voted at said special town meeting, over and 
above the $35,000 authorized to be subscribed by said 
charter and the election held ‘under it. 


By reason of the failure of said company to com- 
plete its road, and its abandonment of the attempt to 
do so, and leasing so much as it did complete to the 
C., B. & Q. R. R. Co. for a term of ninety-nine years, 
the stock issued aforesaid became, and always has been, 
of no value. 

The township has, and controls, the certificates of 
stock issued for the bonds in question, and offers to 
surrender them up, or bring them into court to be dis- 
posed of as shall be ordered upon cancellation of the 
bonds. | 


Upon the foregoing facts the defence rests. 
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BRIEF AND ARGUMENT. 


GENERAL PROPOSITIONS DISCUSSED. 


The bonds in question were voted and issued, not 
only without legislative authority, but contrary to both 
legislative and constitutional prohibition. 


The Curative Act, attempting to validate the 
bonds, 13 unconstitutional und void, and upon this 
point there is no departure from absolute uniformity, 
in the decisions of the Supreme Court of [llinois. 


St. Josep Township vs. Rogers is not overruled 
by Elmwood vs. Marcy, and the latter is not overruled 
by Anderson vs. Town of Santa Anna; there is no 
conflict between the three cases. 


By the rules adopted in Anderson vs. the Town 
of Santa Anna, the bonds in question are void. 


The case presents only two questions for debate: 
Ist. Do the facts set forth in the Defendant's plea show 
that the bonds in question were issued without lawful 
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power? 2d. If issued without power, could they be, 
and have they been, subsequently validated ? 


The law which, applied to the foregoing facts, in 
our judgment, sustains the defence, we wish to present 
in the following points of view: 


Ist. The rulings of the Supreme Court of Illinois 
upon the questions involved. 2d. The rulings of the 
Federal Courts upon the same. 3d. The reasons which 
underlie the rulings of both Courts. 4th. Their appli- 
cation to the bonds in question in this case. 


But, before, entering upon that discussion, we 
wish to consider one fact, which stands at the threshold 
of the case. It is this: Said act of March 9th, 1869, 
which enlarged the limit to which townships might 
subscribe, from $35,000 to $100,000, does not embrace 
said township of Brimfield, but, on the contrary, by its 
terms excludes it. 


Without legislative authority, a municipal cor- 
poration cannot issue its bonds for subscription to the 
stock of railroad companies, and if so issued, the bonds 
are void in the hands of all persons. In Quincy vs. 
Cook, 107 U.S. R., p. 553, the Court says: “It re- 
mains to inquire as to the authority of the city under 
the constitation of 1848 to issue the bonds in question. 
Its power to do so is denied upon these principal 
grounds—1Ist. That the election held under the sane- 
tion of the City Council, and the action of that body in 


8 
directing the subscription to be made, were of no legal 
effect, since the election was held without authority of 


legislative authority to create such indebtedness. 2. 


legally made * * * The soundness of these first 
and second propositions cannot be disputed, whether 
reference be had to the decisions of this Court or to 
; those of the Supreme Court of Illinois.” No further 
a authority need be cited to show that, without legisla- 
; tive authorization, or competent ratification, municipal 
bonds are void in all courts. 


The act chartering the railroad company, and 
authorizing townships to subscribe $35,000, was passed 
and in force March 5th, 1867, and under it the railroad 
was definitely and finally located in and through the 
township of Brimfield, and in and through the county 
of Peoria, in which that township is situated, prior to 
the 9th day of March, 1869. (Abs., p. 10, marginal, 
21.) At the last named date, the road being still un- 
located through some of the counties and townsbips 
along its line, the Legislature adopted said amendatory 
act, authorizing townships, in counties in which the 
road had not been already located, to subscribe $100,- 
000; the language of the act being such as to limit the 
power to such townships. The railroad was chartered 
to run from Dixon to Hannibal, and must, if completed, 
pass through townships in the counties of Lee, Bureau, 
Stark, Peoria, Knox, Warren, McDonough and Hen- 


law, and the subscription was made when there was no 


That, without such authority no subscription could be — 
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derson. But it remained, when said amendment was 
enacted, unconstructed and unlocated in any of said 
counties except Lee, Bureau, Stark and Peoria. To 
encourage the location and completion of the road 
through sections where it was not yet located, this new 


_ grant of power to subscribe stock was given, and we 


submit that it cannot be made to read so as to author. 
ize subscriptions in townships in which the road had 
been already fully located, instead of in townships “in 
which any part of it should be thereafter located.” It 
cannot, without such perversion of language as abol- 
ishes the meaning of words, be made to carry authority 
back to those townships in the counties through which 
the road was already located, and which had already, 
under the former law, subscribed $35,000 and author- 
ized them to open up a new subscription for further 
stock, and give new bonds, to build it through other 
and different sections. 

The specifications of the limit of the grant in the 
act of March 5, 1867, to the amount of $35,000, and 
in the act of March 9, 1869, to the particular town- 
ships, viz., those in which some parts of the road should 
be thereafter located, are, by a well understood rule of 
construction, direct legislative prohibition, in the one 
case against subscribing more than $35,000, and in the 
other against any township subscribing at all, unless 
the road should be located in it after the act of March 
9, 1869. 


Gaddis va. Richland Co., 92 Ill., 119. 
Jarvis va. Clarke, 13 Til., 546. 


Dwaris on Statutes, 713. 
King vs. Cunningham, 5 East, 478. 
The Warden of St. Paul vs. The Dean, 40 Price, 78. 


The facts pleaded, as well as the facts referred to 
upon the face of the bonds, show that there never was 
any authority, under either act, to vote or issue the 
bonds in question. | 

. This we submit is an end of the controversy, un- 
less the Legislature had power, by its act of March 
31st, 1869, to ratify the unlawful election and convert 
the void bonds into a valid debt. That, we maintain, 
is imposible under the constitution of 1848. 


It is urged by plaintiff in error that the bonds in 
question should be treated as an over-issue, under the 
act of March 5, 1867, authorizing the issue of $35,000, 
and that the township should be held estopped from 
setting up the fact of the over-issue. 

There are several obvious replies to this position. 


ist. The plea demurred to expressly negatives 
the theory of there being such over-issue. It alleges 
that only thirty-five bonds of $1,000 each were issued 
under the act of May 5, 1867, and they were numbered 
from 1 to 35, and that all the bonds numbered from 
36 to 50, which includes all those involved in this suit, 
were not issued under this act, but solely by virtue of 
the action of a certain town meeting, held under the 
authority of no act whatever. (Abs., p. 11, marginal 
24, 25.) 


2d. The bonds upon their face recite that they 
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were issued under the power given by both acts. This 
admonishes everybody of the contents of both acts, 
showing that the power under the act of March 5, 1867, 
was to issue $35,000 in bonds, and no more, and that 
the power under the act of March 9, 1869, was to 
townships in which the railroad should be located after 
the passing of that act, and to no other townships. 
Even if the supervisor and town clerk had power to 
make recitations on that point, as the commissioners 
had in the cases cited by plaintiff, they have made 
none, and the purchaser was at least bound to see to it 
that the bonds were not beyond the limits of the power 
expressed on their face. 

_ 8d. The serial numbers of the bonds, being all 
ahove 35, show that they could not have been issued 
under the act of March 5th, 1867. 


4th. The act of March 31st, 1869, was enacted be- 
fore the bonds were issued, and recites that the town- 
ship had issued the bonds in question, not under the 
act of March 5th, 1867, but in excess of the power con- 
ferred by that act, and by other and different author- 
ity, and attempts to ratify them. The dealer in IIli- 
nois municipal bonds is bound to take notice of the 
public statutes concerning them in force at the time of 
their issue. 

Both by the facts set up in the plea, and by the 
statutes recited upon the face of the bonds and in force 
at the time of their issue, it is shown that they were 
not an over-issue under the act of March 5th, 1867, but 
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a distinct issue made under another pretended author- 
ity. 


We will now consider the other questions, with a 
view of showing that the bonds are not binding obliga- 
tions, because they depend solely upon the act of March 
31, 1869, and that act was null and void under the 
Constitution of 1848: First, because it attempts, under 
the guise of ratifying a void election, to impose a tax 
upon a@ municipal corporation, for municipal purposes, 
without the consent of its corporate authorities, which 
the Legislature is prohibited from doing; and second, 
because it attempts to confer upon the Town Clerk and 
Supervisor the power of imposing taxes upon the town- 
ship, which the Legislature is also prohibited from doing. 


First: 

The rulings of the Supreme Court of Illinois upon 
the constitutional questions involved, and the reasons 
upon which they are grounded. 

The fifth section of article nine of the Constitution 
of 1848 ordains, in these words, “The corporate auv- 
thorities of counties, townships, school districts, cities, 
towns, and villages, may he vested with power to assess 
and collect taxes for corporate purposes,” ete. 


This clause of the Constitution was first brought be- 
fore the Supreme Court for construction at the hearing 
of two cases at the January Term, 1869, viz.: Howard 
vs. St. Clair Drainage Co., 51 Ul., 130; and Howard 
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vs. State of Illinois, 51 Ill., 139. And in those cases, 
and in an unbroken chain of subsequent decisions down 
to this date, it is held that said constitutional provision 
was not a grant of authority to the Legislature to con- 
fer such taxing power upon municipalities, for it had 
long possessed and exercised that power under the Con- 
stitution of 1818, but on the contrary, it was a limita- 
tion upon the powers already possessed, and exercised, 
under the former Constitution, and was intended to 
inhibit the Legislature from imposing taxes upon a 
municipality for municipal purposes, otherwise than by 
authorizing such taxation by the municipal authorities, 
and from conferring the power of such municipal taxa- 
tion upor any other persons than the municipal authori- 
ties, or for any other than corporate purposes. 

This constraction of said fifth section of -article 
nine has been uniformly affirmed and applied by at 
least fifteen decisions of that court, reaching down to 
the present date. That line of decisions has been so 
often before this Court, that it is necessary here only 
to refer to them. : 


People ex rel. ve. Mayor of Chicago, 51 I1l.,17. June 
Term, 1869. 

People er rel. va. Solomon, 51 Ill., 87. June Term, 1869. 

People ex rel. va. City of Chicago, 51 Ill., 58. June 
Term, 1869. 

Hesler vs. Drainage Commiasioners, 58 Ill., 105. Janu- 
ary Term, 1879. 

Lovingston va. Wider, 53 Ill., 302. January Term, 1870. 

Marshall ve. Silliman, 61 IIl., 218. September Term, 
1870. 
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Wiley vs. Silliman, 62 1ll.,170. September Term, }870. 

Barnes vs. Town of Lacon, 84 IIl., 461. January 
Term, 1877. 

Williams vs. Town of Roberts, 88 Ill.,11. January 
Term, 1878. 

Gaddis vs. Richland County, 92 Ill.,119. January 
Term, 1879. : 

Shafer vs. Bonham, 92 Ill., 368. June Term, 1880. 

Town of Douglass vs. Niantic Savings Bank, 91 Ill., 228. 

June Term, 1881. 


Several of the foregoing cases hold that it is compe- 
tent for the Legislature to confer such taxing power 
without submission to a popular vote, provided always 
that it be conferred upon the corporate authorities. 

Williams vs. Town of Roberts, 88 Ill., 11. 


In several of the above named cases it is decided 
that where an election was held in a township, and asub- 
scription to a railroad stock voted, while there was no 
statute in force authorizing such election or subscrip- 
tion, the election was simply a null and void transac. 
tion, and did not express the consent of the munici- 
pality to be taxed. And such is the doctrine of this 
Court in Quincy vs. Cook, above cited. All subsequent 
legislation attempting to cure such want of authority, 
by any other means than referring the matter to the 
corporate authorities, has been uniformly held, by the 
Illinois courts, unconstitutional and void. 


Marshall vs. Silliman, 61 Ill., 218. 
Wiley va. Silliman, 62 IIl., 107. 
Barnes vs. Lacon, 84 Ill., 461. 
Williams vs. Town of Roberts, 88 Iil., 11. 
Gaddis vs. Richland Co., 92 Ill., 119. 
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When taxes were assessed, in the township of Brim- 
field, with a view to paying the first interest upon the 
bonds in question, and in the township of Elmwood for 
like purpose, as to certain bonds of that township is- 
sued and affected in all particulars identically with 
these Brimfield bonds, Marshall, a tax-payer of Brim- 
field, and Wiley, a tax-payer of Elmwood, brought two 
of the suits aforesaid against Silliman, the County 
Treasurer, to injoin the collection of such taxes. Both 
cases went by appeal to the Supreme Court and were 
decided at September Term, 1870. 

The chief opinion was delivered in the Brimfield case, 
(61 Ill, 218), and the bonds in question were held null 
and void, for want of power to issue them, and for want 
of constitutional power in the Legislature to validate 
them by its said act of March 31,1869. The attention 
of the Court is especially called to the opinion of the 
State Court in that case. 

In the discussions of this class of cases, which have 
come before the court, the position has often been taken 
that the Legislature of Illinois could not enact retro- 
acting laws; and, second, that it could not authorize 
municipal taxation for railroad aid except by submission 
to « popular vote. We wish to be understood as dis- 
claiming hoth these positions. We concede that retro- 
active laws are valid, provided always that they do not 
impair vested rights of person or property; and that 
authority for municipal taxation may be granted as 
well without submission to popular vote as with, pro 
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vided always that it be granted to the corporate anu- 
thorities. It is by no means all curative statutes that 
are held violative of said Sec. 5 of Art. 9, and uncon- 
stitutional and void, by the courts of Illinois, but only 
those acts which attempt to effect municipal taxation 
by other means than authorizing the corporate authori- 
ties tocreate it. This plain distinction is important be- 
cause it reconciles, what is claimed to be, a discrepancy 
between the doctrine of Keithsburg vs. Frick and that 
of Howard vs. St. Clair Drainage Co., as hereinafter 


shown. 


Secondly : 

The decisions of the Federal Courts concerning 
the bonds in question, and the doctrines upon which 
they rest. 

Note 1. With a view of showing the scope of 
the decision the Court may reach in this case, Counsel 
state the following facts, some of which do not appear 
by the Record. The case of Himwood vs. Marcy, 92 
U.S. Rep., 289, and Wiley vs. Silliman, supra, show 
that the town of Elmwood issued forty bonds of the 
precise character and effect of said Brimfield bonds. 
They are outstanding, and a suit, involving about $40,- 
000 upon coupons from said Elmwood bonds, is now 
pending in the court from which this cause came up, 
and the Judges of that court express an unwillingness 
to hear it until the case is decided. 
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When this suit was commenced, suit was also com- 
menced in favor of one Dows against said Elmwvod 
Township, upon coupons, some of which were taken 
from the identical bonds from which the coupons were 
cut on which the said suit of Marcy vs. Elmwood was 
brought. That case and this were tried together in 
the Circuit Court, and upon judgment for defendant 
being announced, plaintiff dismissed the Elmwood suit, 
and now bring the Brimfield suit here upon writ of 


e ¢ 


elror. 
The amount affected by the result of this suit is 


therefore $135,000 on bonds and coupons, besides in- 


terest on coupons. 


Note 2. Te avoid a like embarrassment to that 
which this Courtifoand in Anderson vs. Town of Santa 
Anna, as to the grounds of the decision of the Circuit 
Court, we here give the stenographer’s report of the 
statement of His Honor Judge Blodgett, in deciding 
this and the said Dows vs. Elmwood cases: 

* These suits are brought upon certain bonds issued 
by the defendant towns in aid of the construction of 
what is known as the Dixon, Peoria & Hannibal Rail- 
road. The second plea filed by the defendant in each 
case sets up in substance that at the time when the 
elections were held in the defendant towns to decide 
whether they would issue the bonds in question, there 
was no law or statute authorizing these towns to sub- 
scribe for the amount of stock covered by these bonds. 


a iain 
as +P 


a : There was in the charter of the railroad company an 
pe Hi authority for certain towns through which the railroad 
Be LE passed or might be located, to subscribe for stock to a 
ie limited amount, but the averment in the plea is that 
| the subscription had already been made or voted, to 
aes the limit of the amount authorized by the statute, and : 
q ' Lie that a special meeting was convened to vote a further | 
: i donation or subscription to the stock of the railroad 
ae company, and at a subsequent date the Legislature, by 
Both an act, assumed to ratify and legalize the vote which 
3 HH had been taken. 

, i | ‘“‘In the case of Marshall vs. Silliman, 61 II]., 218, | 
Lud and Wiley vs. Silliman, 62 IIl., 170, the question as to 
he ; the validity of these bonds, and as to the constitution- 

ality of the rectifying or legalizing act by the Illinois 


Legislature, was fully considered by the Supreme Court 
i of this State, and it was there held that the bonds were 
te _ invalid, because the Legislature could not, by a subse- 


: 4 quent act, impose a liability upon these towns which 


Ag they had no authority to impose upon themselves at 


the time the votes were taken. ‘ 


“After the decisions of the Supreme Court of IIli- 
nois, suit was brought in this Court by one Marcey 
against the Town of Elmwood, and this Court, not 
considering the decisions of the Supreme Court of IIli- 
nois controlling under the circumstances, and the cases 
of Marshall vs. Silliman not having been brought by 
ie the holders of bonds against the towns, but by indi- 
: vidual taxpayers, for the purpose of enjoining the col- 
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lection of the tax, thought there was a palpable dis- 
tinction between those cases and the one before us, and 
held the bonds valid. The case was taken to the Su- 
preme Court of the United States, being reported as 
Elmwood vs. Marcy, 92 U. S., 289, and that Court held 
that they were bound by the construction given to this 
statute by the Supreme Court of this State, and there- 
fore reversed the decision of this Court, and found that 
the bonds were invalid. 

“There is no distinction between the two cases 
now hefore me and the case of ;Elmwood vs. Marcy, 
except it be that the plaintiffs in both these cases aver 
that they purchased the bonds in the open  mar- 
ket for value before due; and without notice of 
any defense I do not see that this averment es- 
sentially differentiates this case from Elmwood vs. 
Marcy, because the Supreme Court. in a very large 
number of this class of cases, has held that muni- 
cipal bonds of this character are commercial paper, 
and, as such, the presumption goes with them 
that they were negotiated for .value before due, and 
without notice; so that it seems to me the averment 
which the plaintiff has made in his declaration is only 
what the court would presume in his favor, if the aver- 
ment was not here, and what the Supreme Court would 
have presumed in favor of Marcy, but they have held 
that the bonds were absolutely void for want of power, 
following the construction given to the constitution of 
1848, and the statutes enacted under that constitution, 
by the Supreme Court of this State. 
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“The case of Elmwood vs. Marcy was reversed by 
a divided court, Judges Strong, Swain and Clifford dis- 
senting from a majority of the court. The plaintiffs, it 
seems, are not entirely satisfied but what they can now 
present their case in such a manner as to overcome the 
views of a majority of the court as expressed in Elm- 
wood vs. Marcy, and have brought suit again either on 


the same or similar bonds. Under the aspect present- 


ed by the adjudications in this case, I think it is the 
duty of this Court to follow the decision of the Supreme 
Court as already announced upon these bonds, and 
therefore the demurrer to this plea will be overruled.”] 


At the March term, 1875, of said Circuit Court, 
one George O. Marcy brought suit upon coupons cut 
from certain bonds of the Town of Elmwood (being 
the same bonds held void by the State Court in said 
case of Wiley vs Silliman), and which are identical, in 
form and circumstances, with the Brimfield bonds in 
question, except as to the date of the election at which 
they were voted. 

In defense of that suit the township pleaded ex- 
actly the same facts pleaded in this suit, and on hear- 
ing before the Circuit and District Judges without a 
jury, jadgment was rendered for the plaintiff, and a 
certificate of division of opinion filed, and the case 
brought to this court ona writ of error. It was tried 
here at the October Term, 1875, a majority of the 
Court holding that said bonds were void for the reasons 
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shewn in the opinion filed in that case, to which special 
attention is invited. And the judgment of the Circuit 
Court was reversed. (Elmwood vs. Marcy, 92 U. S. 
Rep., 289.) 
| | The decision in that case we must regard as con- 
clusive of the present case, unless we find it has been 
overruled, or is so erroneous that it must be overruled. 

Let us now inguire whether Hlmwood vs. Marcy 
has been overruled. ; 

That decision makes but two rulings. First, it 
adjudges that, by an unbroken uniformity of decisions 
of the State Supreme Court, going back to a date 
prior to the issuing of the bonds, the act upon which 
: their validity depends, is adjudged null and void, as be- 
ing in violation of Sec. 5 of Article 9 of the Constitu- 
tion of 1848; and, second: that the uniform rule of 
decision in the Federal Court is to adopt the uniform 
rule of decision of the highest tribunals of the States, 


as to the construction of their own constitational and 
local laws. Has this Court since decided either of 
these points otherwise? 1st. Repeated decisions, since 
Elmwood vs. Marcy, too numerous and too familiar to 
justify more than citation, show the firm adhesion of 
this Court to the ductrine that it is governed -by the 
decisions of the State tribunals in the construction of 
° §. their Constitution and local laws. 


Town of South Ottawa va. Perkins, 94 U. 8. Rep. 
Post vs. Supervisors and Amaxkeg Bank vs. Ottawa, 105 
U.8., 667. 
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submit a consideration of the case of Anderson vs. 
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Pana vs. Bowler, 107 U.S., 529. 

Quincy vs. Cook, 107 U. 8., 549. 

Burgess vs. Silligman, 107 U. 8., 387. 

Taylor vs. Ypsilanti and New Buffalo Iron Co., 105 U. 
S. Rep., 60. 


2d. Has the said other holding, viz.: that affirming 
the uniformity of the doctrine of the State Supreme 
Court in its construction of Sec. 5 of -Art. 9 of the 
Constitution of 1848 ever been overruled? We main- 
tain it has not been, and in justice cannot be. 

Has the Supreme Court of Illinois, in nearly a 
score of well-considered decisions, covering a period of 
nearly twenty years, and has this Court, in Elmwood 
vs. Marcy, been entirely mistaken, upon so apparently 
plain a question as whether such decisions are, or are 
not, uniform ? 

Several of the later decisions of this Court are 
reckoned upon as overturning the doctrines of Elm- 
wood vs. Marcy upon this point of uniformity in the 
rulings of the State Courts, and especially the recent 
case of Anderson, Exr., &c., vs. Township of Santa 
Anna. (116 U.S. Rep., 356.) 

We submit that all the cases prior to Anderson 
vs. Santa Anna only require to be carefully looked into 
to see that they do not involve the doctrine of Elm- 
wood vs. Marcy, as to the constitutional question here 
under discussion, or the unanimity of the holding of 
the Supreme Court of the State upon it; and we next 
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Santa Anna, which involves all the points of law we 
desire further to debate. 

Is it the fact that Elmwood vs. Marcy overrules 
St. Joseph Township vs. Rogers, and Anderson vs. 
Township of Santa Anna overrules Elmwood vs. Marcy ? 
Is it true that this court, with the whole subject before 
them, have so vacillated in judgment as to hold, in St. 
Joseph Township vs. Rogers, that the rulings of the 
Supreme Court of Ilinois are not uniform in their con- 
struction of Section 5, Article 9, of the Constitution, 
and in Elmwood vs. Marcy to hold that they are uni- 
form, and again, in Anderson vs. Town of Santa Anna, 
to hold that they are not uniform? Was the Court so 
crowded into a corner, by the case of Anderson va. 
Santa Anna, that it must either hold the statute un- 
constitutional which it had held constitutional] in St. 
Joseph Township vs. Rogers, or hold that constitu- 
tional which it had held unconstitutional in Elmwood 
vs. Marcy? In our judgmeut a due consideration of 
the whole subject will much relieve this aspect of it. 

Let it be remembered that the cases decided by 
the Illinois Courts only hold those statutes unconstitu- 
tional and void which, ignoring the corporate authori- 
ties, attempt to either impose the tax by the act itself, 
or confer the power to tax upon persons not the cor. 
porate authorities. 

Ist. One of the prominent doctrines of Anderson 
vs. Town of Santa Anna is that the constitution and 
laws of the State, as expounded by its highest tribo- 
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nals, at the time the bonds are issued, enter into them 
as a part of the contract, and they cannot be affected 
by any subsequent change in the rulings of the courts. 


9d. Another doctrine of that case is that, at the 
date of the Santa Anna bonds, and prior to Howard 
vs. St. Clair Drainage Co., and the line of subsequent 
authorities adopted in Elmwood vs. Marcy, there was 
a different holding of the State Courts from that pro- 
mulgated by Howard vs. St. Clair Drainage Co., as to 
the constitutiona] power of the Legislature to validate 
a tax, levied without authority of law; and by that for- 
mer holding those bonds were valid, and they were not 
affected by the change of judicial opinion expressed in 
the subsequent cases. 

In support of the proposition that such earlier and 
different holding existed are cited Cowgill vs. Long, 
15 Ill., 202; Schofield vs. Watkins, 22 Ill, 66, and 
Keithsburg vs. Frick, 34 I]., 421. Do they sustain the 
proposition? We think not; and submit that the con- 
trary holdings of the State Supreme Court in the nu- 
merous cases cited, and of this Court in Elmwood vs. 
Marcy, are correct upon the point. 

The precise point in question, as to the doctrine of 
Elmwood vs. Marcy, is its affirming that the holdings 
of the State Court are uniform to the effect that the 
Legislature cannot constitutionally ratify an unauthor- 
ized and void vote of a township to take stock in a rail- 
road company, and authorize the supervisor and clerk 
to subscribe for the stock and issue township bonds to 
pay for it. 
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Let us now see if either of the three cases referred 
to hold a different doctrine. It is not claimed that they 
announce in terms a different rule, or that the construc- 
tion of Section 5, Article 9, of the Constitution, came 
under consideration or is referred to in either of them, 
but it is maintained that they give effect to statutes of 
the class claimed to be inhibited, and therefore promul- 
gate a different doctrine upon the point from that an- 
nounced in later cases. 


It is necessary here to.stop to inquire who are the 
corporate authorities of counties, cities, incorporated 
towns or villages, townships or school districts, within 
the meaning cf the Constitution, who may be author. 
ized to impose municipal taxes? Does it mean all per- 
sons who, for the time, hold any office or exercise 
authority under the corporation? Or does it mean one 
or more of them, regardless of the character of acts and 
duties which pertain to the office they hold? Clearly 
neither; but such authorities as are, by law, invested 
with the right, power and duty of acting upon the im- 
position of taxes. 

The officers of a county are, a County Judge, 
County Clerk, Sheriff, Circuit Clerk, Coroner, T reas: 
urer, and Board of Supervisors; but the corporate av- 
thorities, in the sense of the constitutional provision, 
are not all of these nor any indiscriminate number of 
them, but only the Board of Supervisors; because they 
are the only officers elected for the purpose of exercising 
the legislative, contracting and taxing power of the 
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municipality. And they are, by statute, clothed with 
that power and the manner of its exercise is prescribed. 
Should an act of the Legislature attempt to direct or 
authorize the Coroner and the County Surveyor to im- 
pose taxes to aid railroads, we apprehend no one would 
deny that it was a violation of the Constitution of 1848. 
Yet they are just as much the corporate authorities of 
the county as the Supervisor and Town Clerk are of a 
township. : 

The officers of a city are its Mayor, Clerk, Attorney, 
Treasurer, &c., and a Common Council; but the cor- 
porate authorities, in the sense of said constitutional 
provision, are only the Common Council ; because they 
only exercise the law-making, tax-levying and contract- 
ing power of the municipality, and they are clothed 
with that power, and the manner of its exercise pre- 
scribed by statute. We apprehend a statute purport- 
ing to give the City Attorney and Clerk authority to 
tax the city would not be claimed constitutional. Yet 
they are no more within the constitutional inhibition 
than the Supervisor and Clerk of a township. 

The officers of an incorporated town or village, 
like Keithsburg, are a President and Board of Trustees. 
They are the corporate authorities, who exercise the 
legislative, taxing and contracting power of the town, 
and through them their constituency act, and they are 
clothed with that power, and its manner of exercise is 
prescribed by statute. 

The officers of a township in Illinois are one or 
more Supervisors, according to population, a Town 


Clerk, an Assessor, a Collector, two or more J ustices 
of the Peace, two or more Constables, and three High- 
way Commissioners. Each of these officers has speci- 
fied duties prescribed by law, but neither of them has 
the right, or was chosen to exercise the legislative, tax- 
ing or contracting power of the municipality. No such 
power is given to them, or any one or more of them, 
by any statute. But the electors themselves are the 
only corporate authorities of a township, for they alone, 
by statute, have the law-making, contracting and taxing 
power of the municipality. They act primarily for 
themselves, and have no constituency or representa- 
tives. These powers can by law only be exercised by 
the electors assembled in town meeting, as provided by 
law. The township is the only example of a pure de- 
mocracy remaining In our form of government. The 
electors alone can be constitutionally authorized to im- 
pose municipal debts or taxes, to aid in the construction 
of railroads; and they alone can exercise that power when 
granted And they can exercise it only in the method 
provided by statute. This is obvious from the nature 
of the township organization, and is so expressly held 
in Williams vs. Town of Roberts, 88 III., 11. 

The corporate authorities of a school district, like 
Union District No. 1, in Plainfield, are its Board of 
District Directors. They exercise its legislative pow- 
ers, and are authorized to impose taxes for its manicipal 
purposes. 

The whole seeming discrepancy between the three 


cases referred to, and the line of decisions commencing 
; 
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with Howard vs. St. Clair Drainage Co., is in overlook- 
ing the distinction between those statutes, whether 
original or curative, which confer the taxing power 
upon the corporate authorities, who are competent to 
exercise it, and those which attempt to impose the tax 
by positive enactment, or to confer the power to do so 
upon other persons, not the coporate authorities, and 
therefore not constitutionally competent to exercise it. 
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In Cowgill e¢ a/. vs. Long, it appears that at that 
time the Revenue Act required the tax assessor to re- 
turn his books to the county clerk by the first Monday 
of September. The 82d section of the school law also 
provided that on the first Saturday of May, annually, 
the voters of any school district might meet and vote 
for or against levying taxes to build school houses, &c., 
and that, upon the request of any five voters, such 
meeting might be held upon any other Saturday. And 
the 72d section of the same act required the clerk of 
the district to certify to the clerk of the county an ab- 
stract of the votes, and of the amount of tax voted, be- 
fore the first Monday of July. With those laws in 
force, the voters of a school district held a properly 
called meeting on Saturday, the 20th of July, 1850, 
and voted a tax of $500 for building a school house, 
and the district clerk certified the proceedings to the 
county clerk on the 15th of October, 1850; 
which was more than three months after the 


ki meng ere 


ha ~ odtpalnte eogeen en’: aon perm 
‘ ope ager tents fa a oie 
dial dade sdnlil hia lant aenes iinaeahiaill EES BAT OEM 8 
ee oe) sega fis yg — - «pam 2 - - 
= ee han A Se BERS 
Sai SEN SA OS ag ba wesah is 
RAI, Meaghege shiasactenehnaidal Aan a 
Te SA pion ct EV NGA oe STAN Serer 
og 


+ 
‘; 
ae; 
? 
Z ‘ 

a 
ok 
e 

$4 ae 
i 
5 he , 
* 
g 
‘ 
r ¢ 
. 
» <3 
r ot 
Dae 
; 3% 
> 
is ‘ 
én. + 
a BF 
ip ; 
% 
 * 
. if 
ee bs 
om a 
> 
— | 
is os , 
: , 
a 8 
> ae 
¢ af 
bia 
S . 
: bs t 
PF 
2 
. eee 


Time 
es Step patige postage! 


» 2 tee fe a 
OE a Ee PR Oe 2 
ee er 


Agere 


date fixed by law for the return of such 


ree. om 

a . ; vs 

ae See 
eae 


certificates for the taxes of 1850, and more than 
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one month after the assessor was required to return his 


assessment books for the taxes of that year. This, al- 
though too late to go regularly upon the tax list of 
1850, was, of course, in ample time for the tax list of 
1851; but the county clerk extended it upon the tax 
list of 1850, notwithstanding. This matter of advane- 
ing to the tax list of 1850, a tax voted and returned too 
late for that year, instead of carrying it over to 1851, 
where it regularly belonged, was the only meritorious 
objection to the tax as extended. 

Cowgill e¢ al., taxpayers, brought a bill to enjoin 
the collection of the tax. While their suit was pending 
the Legislature passed an act purporting to ratify the 
vote of the district, and to declare good and valid the 
certificates of the chairman and secretary of the school 
meeting, made to the school directors, the certificates of 
the district clerk to the county clerk, and the action of 
the county clerk in extending the tax upon the tax list 
of 1850. 

The whole force of the Ratifying Act in that case 
is to provide that, although the vote of the district, the 
retaro of the district clerk to the county clerk, and the 
county clerk’s extension of the tax upon the tax list of 
1850, were al] too late to make it regularly a part of 
the tax of that year, yet those irregularities are cured, 
and the tax made collectable, the same as if extended 
in due time. It is plain that. in whatever language the 
act may be couched, its only possible effect was to ad- 
advance the collection of the tax from 1851 to 1850, 
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by removing certain mere irregularities of a purely 
temporal character. It is perfectly clear that the statute 
did not attempt to give validity to a tax voted in the 
absence of an authorizing act, for the school law of 1849 
expressly authorized the vote, and that it might 
be taken on any Saturday in the year. Nor .does 
it attempt to enact that proceedings, which result- 
ed in no liability, should constitute a valid debt; 
for, although the tax must have been voted as 
early as the end of June to have been returned by July 
Ist, and regularly become a part of the tax for the cur- 
rent year, yet it was a regularly authorized and per- 
fected liability for the year i851. The tax never had 
the defect of being voted at a void election, or of not 
being authorized by law, but it was levied by the vol- 
untary act of the corporate authorities, acting under 
unquestionable statutory power previously granted, to 
wit., the school law of 1849. 


It is obvious too, that in whatever language the 
opinion of the Court may be expressed, the decision 
does not, and could not decide anything more than 
there was in the case; that is that the curative act was 
competent to cure all existing defects in the tax proceed- 
ing. And those defects do not include a want of statutory 
authority to vote the tax, or a voluntary exercise of it 
by the corpurate authority. It would be far from cor- 
rect to say that in upholding an act validating a tax 
voted by the corporate authorities at an election duly 
authorized by statute, but irregularly certified and ex- 
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tended, the Court has upheld an act validating an elec- 
tion and a tax authorized by no statute, or one imposing 
a tax which had never been submitted to the corporate 
authorities. 


We submit that case is not out of harmony with 
the Howard vs. St. Clair Drainage Co., and the line of 
authorities following it. 


The case of Schofield e¢ al. vs. Watkins e¢ ai., 
22 Ill., 66, is this: In the spring of 1850, Corbin, 
Hamlin and Godard were elected school trustees for 
Plainfield. During the same spring Godard became a 
non-resident, and, without taking any steps to supply 
another trustee, Corbin and Hamlin, on the 27th of 
October, 1855, united school districts No. 1 and No. 6 
into one new Uuion District ‘No. 1, under the statute 
authorizing school trustees to make such consolidations. 
On the 27th of June, 1858, the district directors of 
said Union District certified a tax of $1,000 to be 
levied for teaching, and $854 for building a school- 
house. Schofield, and other tax-payers, brought a bill 
in equity to enjoin the collection of that tax. The 
points made against the validity of that tax were these : 
Ist. The two school trustees had no power to act in the 
absence of the third, consequently the attempted con- 
solidatiun of the districts was nugatory: and conse- 
quently there was no Union District, and consequently 
no directors, and consequently no tax. 2d. That even 
if the persons acting as directors —> in fact, they 
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had no right to levy a tax for building a school-house 
without a popular assenting vote. 3d. That the tax 
was invalid because certain persons and property sub- 
ject to assessment were omitted from it. 4th. That 
the $854 tax was levied by the directors, not for the 
purpose of building a school-house, as it purported, but 
to raise money for their own personal benefit. 

While the suit was pending, the legislature en- 
ancted as follows: ‘‘ Whereas, doubts exist whether 
the proceedings for the formation of Union District 
No. 1 in Town thirty-six, range nine, in Will county, 
are strictly regular, and whereas a considerable sum 
bas been raised for the building of a school-house in said 
district: for the purpose of removing all doubts as to 
the regulurity of said proceedings ; 

Sec. 1. That all the acts and proceedings of the 
School Trustees of Town thirty-six, range nine, in Will 
county, and of the School Directors of Union District 
No. 1 in said town, in uniting districts and levying and 
collecting taxes for building school house and support 
of schools therein, be and the same are hereby legal- 
ized and that all proceedings may be had in the same 
manner as the said betore-mentioned proceedings had 
been strictly regular and legal.” 

By agreement of parties, the defendant filed a cer- 
tified copy of said act as their answer, and the case was 
submitted upon the facts aforesaid only. 

The first thing the Court decides is that the action 


of the two schoa) trustees, in uniting the districts, was 
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just as competent as that of the three would have been. 
The next is that the district directors were officers 
de facto. Next, that the school law authorized them to 
assess the tax in question for building a school house 
without any vote of the district. And next. that the 
omission of the taxable persons or property from. the 
assessment did not invalidate the tax. 

These points of the decision show that the district 
was a legal municipality ;-that the tax was imposed 
regularly, and by the proper corporate authorities, act- 
ing under competent legislative authority. This dis- 
poses of every objection to the tax, and settles the 
whole case, without once touching upon the effect of 
any curative law. The tax was therefore held tu be 
sound and regular without any curing, for there was 
nothing to cure. How, then, can it be said that this 
case holds that the Legislature had constitutional 
power to ratify a void election and validate a tax 
which the municipality had no power to levy ¢ 

But there is another point in this case. One of 
the conceded facts upon which the case was tried is, 
that the portion of the tax purporting to be for a school 
house was, in fact, not levied for that purpose, but for 
the private use of the district directors. This, however 
regular the proceedings may have been, was not a “cor- 
porate purpose” within the meaning of the constitution 
of 1848. And the court promptly decides that, on ac- 
count of that unlawful purpose alone, that portion of 


the tax was void. 
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authorized election, or by authorizing any person, other 
than the corporate authorities, to impose it. 

Keithsburg was an incorporated town, (34 III, 
411) organized under the general law of 1849, and its 
Board of Trustees and President were qualified Octo- 
ber 27, 1855. Afterwards, February 16, 1857, the 
Legislature passed a special charter for the town, and 
on April 6, 1857, its officers were elected, and the town 
organized, under the new charter. While acting as a 
corporation under the general law, on October 30, 1855, 
the Board of Trustees passed an ordinance directing an 
election to be held on November 10, 1855, at which 
the freeholders of said town should vote whether they 
would subscribe $20,000 to the stock of the Warsaw 
& Rockford R. R. Co. (p. 409 and 410.) On said 10th 
of November such election was held, resulting in favor 
of subscription. 

At the election all voters, not owning real estate 
in the town, were excluded. No subscription was 
made and no bonds issued until after'the town was or- 
ganized under its new charter, viz., June 1, 1857. 

The second section of the new charter, passed 
Feb. 16, 1857, expressly authorized a subscription to 
said railroad company in this language: “Said town 
may subscribe for and take stock in the Warsaw and 
Rockford Railroad Company to an amount not exceed- 
ing twenty thousand dollars and issue bonds of said 
corporation in payment therefor.” (Laws of 1857, p. 
868.) The 17th section of same charter enacts that 


“The subscription heretofore made by said corporation 
to the capital stock of the Warsaw and Rockford R.R. 
Co. for a sum not exceeding twenty thousand dollars, 
to be paid for in bonds to run twenty years, at inter- 
est not exceeding ten per cent., is hereby legalized and 
confirmed to the full extent and for the purpose for 
which said subscription was made. And the president 
of said corporation is hereby fully authorized to exe- 
cute and issue said bonds under his hand and the cor- 
porate seal of said town.” . . . “The said presi- 
dent and trustees are hereby vested with full power to 
make provision for the payment of the same by levy- 
ing a special tax to be collected as other taxes are 
herein provided for.” : 

After the passage of this act, to-wit: on May 4th, 
1857, the Board of Trustees by ordinance authorized 
and directed its president to subscribe said stock and 
issue the bonds, which was done accordingly on June 
Ist, 1857. (34 IIl., pp. 406, 407.) 

Six or seven years later Frick brought suit on the 
bonds, and the only objections urged to these bonds, or 
considered by the court,bearing upon the matter in hand, 
are, Ist. That while acting under the general law of 
1849, the town had no power to take stock in or issue 
bonds to the Railroad Company; it being contended 
that the power given by the act of 1849 to counties 
and cities did not embrace incorporated towns. 

9d. That, even if the town had the power, the 
election was void because all voters but real estate 


owners were excluded. 
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3d. That the provisions of the new charter did 
not give validity to the bonds. 


The Supreme Court, in deciding the case, first 
hold (34 Ill., 420, 421) that the question whether the 
town had power to create the debt while acting under 
the general incorporation law of 1849, and whether 
the election was regular or irregular, were immaterial, 
because the town had ample power under the 2d sec- 
tion of the charter of 1857 to subscribe and issue the 
bonds without an election, and that the bonds were 
issued under that act, not ynder the act of 1849. 

The language of the court upon the point is this: 
‘“ However it may be as to the powers of the corpora- 
tion of Keithsburg under the act of 1849, is, perhaps, 
not important to inquire, as these bonds were issued 
under the act of 1857 to incorporate the town, It is 
under a special charter, which authorizes the president 
and trustees to subscribe for and take stock to an 
amount not exceeding twenty thousand dollars, and 
issue the bonds of the corporation in payment therefor.” 

The court next decide that, as the power is con- 
ferred directly on the corporate authorities, and the 
Legislature was competent to so confer it, a popular vote 
was In DO way necessary to its exercise. 

These holdings are, of course, decisive of the whole 
case, and eliminate from it all questions as to the power 
of the town to vote the tax under the act of 1849, and 
all questions as to the effect of the act to ratify the pro- 
ceeding. And here the case logically and legitimately 
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ends. But after so deciding the whole question, the 
jadge delivering the opinion goes on to say: “ But if 
the subscription was made under the organization al- 
lowed by the general incorporation law of 1849, the 
17th section of the act of 1857 legalizes and confirms 
it. The subscription, therefore, was good if made un- 
der the act of 1857, as an original subscription under 
the 2d section, or as a subscription made under the 
act of 1849, confirmed as it is by the 17th section of 
the act of 1857. The bonds may be regarded as issued 
by the old corporation, confirmed by the new act, or 
as a new issue under the 2d section of the act of 1857.” 

This extraneous expression is all that has been, or 
can be, seized upon as disagreeing with the doctrine 
of Howard vs. St. Clair Drainage Co., Marshall vs. 
Silliman, and Elmwood vs. Marcy. What is its legiti- 
mate interpretation as a legal precedent ? 

Sections 2 and 17 of said Charter relate to the 
same subject. They do not purport to each treat of a 
separate subscription of $20,000, but of one sum of 
$20,000; and their purpose clearly is to supply the 
necessary legislation to make that sum of money avail. 
able as a subscription. They are therefore, by a uni- 
versal law of construction, to be construed together as 
providing the means to that end. And it is plain that 
the effect given by the Court to the two sections is to 
hold that together they amount to the constitutional 
method of authorizing the corporate authorities to 
create the debt by their own action after the passage 
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of .the act; and this the corporate authorities did, and 
their action is made the ground of the validity of the 
bonds, by the Court, in the plainest words. An uncon- 
stitutional effect will not be given to the statute when 
a constitutional one is equally consistent with it; nor 
will discord be interpreted into the decisions of the 
Court when barmony is equally consistent with them. 

When the Court, after deciding that the subscription 
and bonds were made under the new organization and 
not the old, state the alternative supposition, namely : 
“But if the subscription was made under the organization 
allowed by the general incorporation law of 1849, the 
17th section of the act of 1857 legalizes and confirms 
it. The subscription was good if made under the act 
of 1857, as an orginal subscription made under the 2d 
section, or as a subscription under the act of 1849, con- 
firmed as it is by the 17th section of the act of 1857,” 
&c. This passage must be understood as referring 
only to confirmation by a statute like that then in ques- 
tion. “ Confirmed, as i¢ is,” is the language of the court. 
How is it confirmed? Plainly by an act which, though 
reciting a former void election, yet, in express terms, 
authorizes the corporate authorities to subscribe stock 
and issue bonds; not by one which imposes, or aathor- 
izes others to impose, a tax to which the corporate an- 
thorities never gave, and never had a Jawfual opportu- 
nity to give, consent. 

Pages 406, 407 and 408 of that opinion, show that 
a month after the organization under the new charter, 
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the trustees, by vote and ordinance regularly adopted, 
imposed the tax as the second section of the char. 
ter authorized. This they do by reciting the vote 
under the old organization, and then by their own 
4. vote impose the debt and authorize subscription and 
bonds, as they were authorized by the new charter 
te do. The recitation of the former vote, by the 
‘ ordinance, is unnecessary surplusage, and so is what- 
ever the act recites upon the same subject; for the 
Legislature had the same right to authorize the trustees 
to create the debt without a vote as with it, and so, 
also, is whatever the court say upon the same subject, 
for the question was not in the case, for it turned, and 
was decided wholly upon other grounds. | 

That opinion should in all fairness be heard to in- 
terpret itself upon the point. This it does in these 
words, in its closing portion: “These bonds were not 
issued by the corporation organized under the law of 
1849, but under the authcrity of the special charter of 
1857 ; consequently all question about the election, or 
the fairness of it, is foreign to the case. And so is the 
question raised as to the power of the Legislature to 
} confirm the subscription, if made under the act of 1849. 
| No bonds were, in fact, issued until after the passage 
of the act of 1857.” 

When the court, in such plain terms, rules out of 
the case every question concerning any ratifying or 
curative act whatever, and emphatically announces 
that it decides the whold controversy upon grounds 


, 4 ~ . 4 ‘ ie o + % & N = hy ” Be: * 
6 DR ees OMG, SIAM PRINS E SEEN! BRE TT silica. Sabi 5 ch BS rey NI OMB OE ERE. a SS a ae 
¥ Z Oe heer, day & 
. Stebel bs < ge — ee ’ , oe er - - 
hs ne aI tee 4 3 i GES eae a is ig Ey * = <—* — . pene © 
Ie oe, ? RS er Te ES are 4 ons ; sy 5 " an) f '‘ i Ade. pr gt 
by! ae a ee 4 c ¢ Be. eek q le 7 y 3 v3 * i i it re. 


42 


which do not touch the validity or effect of any such 
statute, how can it be said that the court holds, in this 
case, a different doctrine as to the validity of such acts 
from that held in Howard vs. St. Clair Drainage Co., 
and in all subsequent cases? Why should the real de- 
cision of the question before them, announced so dis- 
tinctly by the Court, be ignored, and a voluntary ex- 
pression of the Judge as to what the Court might have 
decided had the bonds been issued under ar act which 
the Court say they were not issued under, be seized 
upon to throw discord into the harmony of a long line 
of decisions? Is it the law as decided by the Court, or 
the voluntary dictum of the Judge, which enters into 
the bonds as a part of the contract? 


In Marshall vs. Silliman, and Wiley vs. Silliman, 
the question whether Keithsburg vs. Frick held a dif.- 
ferent doctrine, upon the point in question, from that 
held in Howard vs. St. Clair Drainage Co., was thor- 
oughly briefed by counsel and deliberated by the 
Court ; and the same was again carefully done in Elm- 
wood vs. Marcy, and both the State and Federal Courts 
held that the doctrines of all are uniform and harmoni- 
ous. This court take up the case of Keithsburg vs. 
Frick and discuss the question of its unison with the 
doctrines of said subsequent cases, and say (92 U. S., 
293, 294): “ The main doctrines of those cases (Wiley 
vs. Silliman, and Marshall vs. Silliman) were not new, 
but had been settled by the repeated adjudications of 
the Supreme Court, and that learned tribunal has given 
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no decision at variance with them. * * * There 
has been no conflict of judicial opinion in Illinois on 
the controlling questions in this suit, but, on the con- 
trary, settled uniformity.” 

We are, therefore, not without high authority 
when we urge that the three cases cited in Anderson 
vs. the Town of Santa Anna, do not disagree 
with the doctrine held--by Howard vs. St. Clair 
Drainage Co., and all subsequent cases. Those who 
claim otherwise overlook the vital distinction be- 
tween acts, like that in question in Keithsburg vs. 
Frick, where the Legislature, reciting a previous un- 
authorized vote, attempts to ratify it only by authoriz- 
ing the corporate authorities to create taxation to the 
amount voted ; and acts, like that in question in How- 
ard vs. St. Clair Drainage Co. and in the case at bar, 
which ignore submission to the corporate authorities, 
and, reciting the void election, declare it binding, and 
direct persons, not the corporate authorities, to create 
the municipal debt. One is a constitutional ratifica- 
tion by submitting the question to the corporate au- 
thorities to decide; the other is an unconstitutional at- 
tempt to impose the debt without affording, and in the 
absence of, any lawful opportunity for the corporate 
authorities to decide. The distinction is manifest and 
vital, and harmonizes all the [linois decisions. 

Those who claim otherwise also reason: That, he- 
cause when municipal corporations, to whose corporate 
authorities the Legislature has the right to grant the 
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taxing power in question, vote. to exercise it without a 
grant, the Legislature may so far ratify their acts as to 
authorize the corporate authorities to decide upon the 
question of subscribing stock and issuing honds as 
voted; therefore, when a township, without legislative 
authority, votes a subscription, the Legislature may 
ignore the corporate authorities and ratify the void act 
by declaring it valid and authorizing the Supervisor 
and Town Clerk to issue bonds. 


Without here stopping to question the premises, 
the obvions fallacy is in the conclusion. It lies in dis- 
regarding the rudimental distinction between the differ- 
ent classes of municipalities under the laws of Illinois, 
viz.: Counties, cities and incorporated towns or villages 
and school districts, where the corporate authorities are 
a board of supervisors, common council, board of 
trustees or district directors, on the one hand, and, on 
the other, townships, where the corporate authorities 
are the electors themselves. Their real, but illogical, 
argument is that, because it is competent for the Legis- 
lature to adopt the vote of a defective, unauthorized or 
void election in an incorporated town, like Keithsburg, 
as a real or probable indication of its wishes, and con- 
fer the power and option to subscribe upon the cor. 
porate authorities, whom it might as well authorize 
without any popular vote, it is therefore competent for 
it to ratify an unauthorized election of a township, and, 
ignoring its corporate authorities, authorize the super- 
visor and clerk, whom it never had the constitutional 


power to clothe with that authority, to create the 
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municipal debt. The cases are essentially different, 
and the conclusion does not follow. The Keithsburg 
case and said subsequent cases, hold one and the same 
doctrine, viz.: that an act, so framed as to submit the 
question of taxation to the corporate authorities, is 
valid, but one so framed as not to do that is unconsti- 
tutional and void. | 

If a void or unauthorized vote to subscribe stock 
is taken, either in an incorporated town or in a town- 
ship, the Legislature cannot, under the Constitution, as 
always interpreted in I[]linois, impose the debt nor 
compel the corporate authorities to impose it, but it 
may authorize them todo so. And this power, those 
authorities may exercise by their vote, taken in the 
lawful manner of transacting business. In case of an 
incorporated town like Keithsburg, the authorization 
can only be to the Board of ‘Trustees, and in townships 
like Brimfield, it can only be to the electors, and be ex- 
ercised only by vote in the lawful manner of trans 
acting their business. 

In Burgess va. Silligman, 107 U. S. Rep., 33, Mr. 
Justice Bradley says: “If the question seems to be 
balanced with doubts, for the sake of harmony and to 
avoid confusion, the Fedeaal Courts wil] lean to a har. 
mony of views with the State Courts.” This passage 
is quoted with approval by Mr. Justice Harlan in An- 
derson ve. Santa Anna. The wisdom and amity of 
this rule we are glad to be able to invoke. for it for- 
bids that the essence and gist of the decision in Keiths- 
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burg vs. Frick should be discarded and its irrelevant 
and superfluous dictum be seized upon to throw discord 
into the otherwise harmonious decision of the State 
Courts. 

The result of all the ruling of the Illinois Courts 
upon the subject may be briefly stated thus: Ist. When 
the corporate authorities, being authorized to do so, 
have acted affirmatively upon creating a municipal 
debt, then, whatever error or irregularity may have in- 
tervened in carrying such action into final effect, may 
be cured by subsequent legislation. 2d. When the 
corporate authorities have acted on such questions, 
having no authority of law to do so, that action may 
be recognized by the Legislature as a satisfactory reason 
for passing an act which authorizes the corporate au- 
‘horities to incur the debt, for this it might do had 
there been no such previous action. 3d. But such ac- 
tion, taken in the absence of any lawful power, cannot 
be ratified and validated by any act of the Legislature 
which oes not authorize the corporate authorities to 
decide upon the creation of the debt, giving them a 
lawful opportunity to elect whether the manicipality 
shall be taxed. 


Secondly - 
The Court, in Anderson vs. Town of Santa Anna, 
not inclined to rely altogether upon the views expressed 
as to the rulings of the State Court in the aforesaid 
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three cases, proceed to say: “If, however, we are in 
error in our interpretations of the decisions in Cowgill 
vs. Long, Schofield vs. Watkins, and Keithsburg vs. 
Frick, it results that when the bonds were executed 
there was no decision of the State Courts in reference 
to the power of the Legislature to enact the Statute of 
February 23, 1867. In that case the duty of thie Court 
is to determine, on its independent judgment, what 
was the law of Illinois when the rights of the parties 
accrued.” 

The Court then proceed to consider what the law 
of Ihinois upon the point was, on October lst, 1867, 
the date of the bonds then in question, if unannounced 
by any decision; (the case of Howard vs. St.’Clair 
Drainage Co. having not yet been decided) ; and reach 
the conclusion that the Legislature might constitution- 
ally enact the law of February 28th, 1867, validating 
the bonds involved in that suit. 

We submit the following reasons why that conclu- 
sion does not apply and should not be adopted as to 
the act of May 31, 1869, attempting to validate the 
bonds involved in this suit. 

In Anderson vs. Town of Santa Anna it is not 
questioned but the holdings of the State Court, that 
Sec. 5, Art. 9, of the Constitation ix not a grant of 
power, but a limitation upon powers which the Legis 
lature had previously exercised under the Constitution 
of 1818, is a correct construction. That has not been 


doubted by any court, nor can it be, in view of the well: 


So pe 


known facts of the case and the settled rules of inter- 
pretation. 

Judge Cooley, in Constitutional Lim., p. 65, says: 
“The prior state of the law will sometimes furnish a 
clue to the real meaning of the ambiguous provision, 
and it is especially important to look into it if the 
Constitution is the successor to another; and, in the 
particular in question, essential changes have apparent- 
ly been made. See, also, cases there cited in notes 3 and 
5. Of course no other court can know as well as the 
courts and people of Illinois what powers the Legisla- 
ture uniformly exercised under the Constitution of 
1818, and what provisions of the Constitution of 1848 
were an enlargement, and what an abridgement, of those 
powers. 

Authorities already cited show the rule, well 
known to this court, that the specification of a grant of 
power, or a limitation upon a power granted, or already 
exercised, is in law a negative enactment forbidding 
the exercise of other power than that granted, in regard 
to the same subject matter, or of exercising the power 
granted beyond the limit specified in the grant. See, 
also, Cooley on Const. Limitations, p. 177. 

Section 5 of Article 9 of the Constitution there- 
fore forbade the township from creating any debt, for 
railroad aid, unless first authorized to do so by act of 
the Legislature. The language of the constitution, 
“The corporate authorities of townships, etc.. may be 
vested with power to assess taxes”, etc., interdicts the 
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townships from assessing such taxes when not au- 
thorized by the legislature. The town meeting in 
question and its vote were therefore expressly for 
bidden by the Constitution. The Legislature could 
not, by any act, validate the unconstitutional acts 
of the township. But the Legislature itself, as we 
have shown, had no power to authorize or ratify any 
municipal taxation, except by submitting it to the 
action of the corporate authorities, as the Constitution 
requires. BS 

The act of March 5, 1867, is also as much an en- 
actment that the township shall not subscribe a greater 
sum than $35,000, as if it contained that language. 
And the act of March 9, 1869, is as much an enact- 
ment that the towns in which the road had already 
been located should not subscribe stock, as if that were 
a part of its language. The proceedings of the town 
meeting were therefore, both interdicted by the constitu- 
tion and twice prohibited by statate. The case is quite 
a different one from what it would be if the constitution 
and statutes in force at the time, or either of them, 
had been silent as to the power of the township to 
tax itself and issue the bonds in question; for then it 
might with more propriety be claimed that the power 
to grant implied power to ratify. But it is very diffi- 
cult to perceive with what reason or justice the tax 
payers of the townsbip can be visited with the results 
of a town meeting held in defiance of the constitutional 
interdict and two statutory prohibitions. 
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In Anderson vs. Town of Santa Anna the court 
hold, 1st. That the legislature of Illinois may pass 
retrospective laws, provided they do not disturb vested 
rights, because there is nothing in the Constitution to 
the contrary. With this view we may well be content. 
And 2d. That whatever act the Legislature has power 
to authorize a township to do, it may ratify and valli- 
date, if done without such authorization; The Legisla- 
ture might have authorized the Town of Santa Anna 
to vote the tax in question; therefore it was competent 
for it to ratify the unauthorized election and validate 
the nugatory tax. 

Although this position has been often taken, yet 
we submit that in such a case as the present, the Consti- 
tution, as well as other settled rules of law, step into 
the midst of that syllogism and prevent the conclusion 
for error in the major premise. 

The theory that legislative power to grant is 
power to ratify the unauthorized taking of whatever 
might have been granted, is a specious one, and gener- 
ally correct, but, announced without qualification, is 
misleading; and to apply it to the validation of the 
bonds in question, we maintain, is an error easily made 
manifest, and of a serious character. 

The doctrine that the Legislature may pass retro- 
active laws, is accompanied by a limitation just as sig- 
nificant and imperative as the rule itself, viz., that such 
laws shal] not impair vested rights of property or per- 
son. If, therefore, the ratifying act is found to impair 


4, 


4, 
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vested rights, both of person and of property, which 
would be preserved under a granting act, then the 
power to grant is not the power to ratify. The exer- 
cise of elective franchise is an inalienable right inher- 
ent in our form of goverment. And whatever law 
takes away, or impairs this, affects vested rights both 
of person and property. One of the chief personal and 
property rights in the elective franchise is the right 
and opportunity to vote, personally or by lawful rep- 
resentative, for or against -the imposition of taxes. The 
citizen cannot, through his representative in the Legis- 
lature, vote for or against municipal taxation for rail- 
road aid, because that body has no power to act upon 
that subject, and if his right be taken away to lawfully 
vote, either in person or by his municipal representa- 
tive, the corporate authorities, a fundamental constitu- 
tional guaranty is broken down, and he is taxed 
without consent or representation. It is easy 
to see that if popular voting in townships, 
as to time, place, manner and purpose, were 
left to the will or interests of whoever might 
call assemblies together, and the acts of such meetings 
were binding upon the townships, anarchy would ensue 
in this primary department of government, and the citi- 
zen’s franchise be virtually lost by becoming impracti- 
cable and useless. But when the time, place, manner 
and purpose of exercising the elective power in the 
township are fixed and defined by law, and the charac. 
ter of such laws guarded by the Constitution, then, as 
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long as the law is respected, every voter may express 
his yea or nay upon the imposition of munjcipal taxes. 
If, however, votings be unlawfully had, for purposes, or 
at times and places, or in a manner unknown to any 
law, the voter is prima facia ignorant of the election ; 
for there can be no legal notification of an unlawful 
town meeting. But if he has notice in fact, he is bound 
to know, what both Federal and State Courts have so 
often decided, that such voting is a void and nugatory 
act, and its results a nullity; and he has a right to rely 
upon the laws in force at the time of the transaction, 
for his protection. He is bound, also, to know that it is an 
unlawful assembly for an unlawful and thrice forbidden 
purpose ; that he has no right to attend it, or to vote 
at it, and that, as a law-abiding citizen, it is his duty to 
stand entirely aloof from such an attempt to evade or 
violate the laws. But if, at any future day, the Legis- 
lature may enact validity into all those void and un- 
lawful transactions, and direct taxes to be levied in pur- 
suance of them, the rights of the citizen are hopelessly 
gone; he is taxed without ever having had any lawful 
opportunity, by himself or his muhicipal representa- 
tives, of electing to be or not to be taxed. He has no 
protection except to attend, at his peril, upon all un- 
lawful votings in his township, and be able to 
defeat every proposition for unlawful taxation, lest 
some future legislature may pick it up and make 
a debt of it. There is no degree of unlawfulness 
in such transactions which he may rely upon, 
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for if the Legislature can validate an_ election 
void on one account, it may one void on another, and 
perhaps on any other. Or else he must, at all future 
Legislatures, be able to prevent the ratification of the 
acts of such unlawful elections. Both these methods 
are obviously impracticable. The curative acts, there- 
fore, which ratify unlawful votes to impose taxes, with- 
out affording any lawful opportunity to the tax-payer, 
or his corporate representatives, to act upon the ques- 
tion, take away importayt vested rights which are 
saved to him by authorizing or enabling legislation, 
and which are also guaranteed to him by the constitu- 
tional provision in question. Is it rational, or possible, 
that the proceedings of an unauthorized election, pro- 
hibited by ‘constitution and statute, which nobody has a - 
right to call, which nobody has a right to attend, and 
at which nobody has a right to vote, or could vote ex- 
cept in violation of law, can be afterwards legislated 
into the lawful consent of the electors of the township 
to be taxed. 

To what end are constitutions framed, unless it be 
to stand between the citizen and the encroachments of 
power, especially the power to levy taxes? To what 
purpose is the limitation of the 5th section of article 9 
of the constitution, withdrawing from the legistature 
the power to tax a municipality, for municipal pur- 
poses, without the consent of its corporate authorities, 
and withdrawing from the township the power to tax 
its citizens without authorization by the Legislature, 
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unless it be to afford the citizen protection against tax- 
ation to which neither he nor the municipal authorities 
representing him ever consented, or ever had any law- 
ful opportunity either to consent or dissent? The cura- 
tive act in question is a bald attempt to override the 
protecting barrier of the Constitution, and we insist is 
null and void, even if we go entirely back of the hold- 
ing of any court and consult the letter of the Consti- 
tution only. 

The curative act In question Is, In no proper sense, 
the ratification of an unauthorized act of the township 
which the Legislature might have authorized it to per- 
form, but on the contrary, it 1s an attempt to do, by 
ratification, what the Legislature never had power to 
authorize to be done. The Legislature never had 
power to authorize any municipal corporation to tax 
its citizens for railroad aid otherwise than by first 
affording the municipal authorities a lawful opportunity 
to decide whether they would or would not consent to 
the tax. An original act attempting to do so would he 
null and void. Taxes voted at unlawful elections, held 
without power, can be ratified only by a law which 
authorizes the corporate authorities to create the debt 
by their own act; as in the Keithsburg case. And 
this is the only doctrine upon the subject promul- 
gated by the Courts of [linois since the adoption of 
the Constitution of 1848. 

It does not avail to answer that the municipality 
itself hes no vested rights to be affected by such 
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legislation, for the corporation as such has no rights 


in the matter except the rights of its citizens. It is 
the rights and franchise of the citizen and tax-payer 
that the Constitution is designed to protect, not the 
municipal agencies of the Government itself. 

We respectfully submit that the Jaw, prior to 
Howard vs. St. Clair Drainage Co., as declared by the 
Constitution alone, was, that municipal corporations 
were prohibited from taxing themselves to aid railroad 
companies without first having legislative authority to 
do so; and the Legislature was prohibited from an- 
thorizing such taxation by any other method than by 
submission to the corporate authorities. Therefore pro- 
ceedings of a town meeting, taken in violation of the 
Constitution and of the statutes in force at the time, 
could not be ratified, by subsequent legislation, so as to 
create a public debt. It is needless to say that the 
Legislature, whose own unconstitutional acts are void, 
cannot validate the unconstitutional acts of a township, 
nor do, by ratifying unlawful acts, what it is prohibit- 
ed from doing by direct enactment. 

If there is any look of presumption in counsel urg- 
ing the Court to reconsider positions heretofore taken 
in other cases, it should be remembered that the case 
of the plaintiffs in error depends entirely upon their 
ability:to secure an overruling, not only of a recent 


and thoroughly considered judgment of this Court, but 


many decisions of the State Courts also. 
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Thirdly: 

The naked text of the opinion in Anderson vs. 
the Town of Santa Anha, without criticism or com- 
ment, not only fails to overrule Elmwood vs. Marcy, 
but directly upholds the decision made in that case and 
the defense pleaded in this case. | 

1st. It will be observed that the fate of Anderson 
vs. Town of Santa Anna is fully determined by the 
position first taken by the Court, viz.: that, upon the 
authority of Cowgill vs. Long, ‘Schofield vs. Watkins, 
and Keithsburg vs. Frick, the holding of the State 
Court was, at the time the bonds in question were is- 
sued, such as to uphold the curative act upon which they 
were grounded, and a subsequent change of holding, 
in later cases, did not affect the bonds. And also by 
the position secondly taken, viz.,. that if the foregomg 
was not the true interpretation of the three cases cited, 
then there was no doctrine of the State Court upon the 
point, when the bonds were issued, and the Federal 
Court must decide for itself what the law of the State 
in fact was; and that, in the judgment of this Court, 
the law of the State was then such, without regard to 
any decision, as to uphold the curative enactment upon 
which the bonds rested. This doubly disposed of the 
whole case; and it is only by way of a search after the 
undisclosed reasons which may have led the, court be- 
low to a different decision, that the learned Justice 
comes to make any remark upon the case of Elmwood 
vs. Marcy, and the line of authorities upon which it 
stands; and these remarks should not, we think, be 


2 


| 


looked upon exactly in the light of a fingerboard point- 
ing to the future doom of that decision. 

2d. That decision emphatically announces, builds 
its reasoning, and founds its conclusions upon the doc- 
trine that the local law of the State, as interpreted by 
its highest tribunals, at the date when bonds are issued, 
enters into and forms a part of the contract, aud will 
be adopted as the criterion for determining the rights 
of the parties, without regard to any different rulings 
which may have prevailed in those courts at other 
periods. And the Court finds that the local law, as in- 
terpreted at the time the bonds in that case were ia- 
sued, was that the Legislature had constitutional au- 
thority to pass the curative act upon which they de- 
pended ; thetefore they were valid. 

In support of this position the Court quote from 


the case of Green County vs. Conness, 109 U.S. Rep., 


105, thus: ‘Where the liability of a municipal cor- 
poration, upon negotiable securities, depends upon its 
local statutes, the rights of the parties are determined 
according to the law, as declared by the State Courts, 
at the time such securities were issued.” Also from 
the opinion of the Chief Justice, in Douglass vs. the 
County of Pike, 101 U.S. Rep., 677, thus: “ After a 
statute has been settled by judicial construction, the 
construction becomes, so far as contract rights are con- 
cerned, as much a part of the statute as the text itself, 
and a change of decision is, to all intents and purposes, 
the same in effect on contracts as an amendment of the 


law by means of a legislative enactment.” 
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To be sure, most of the decisions, to that effect, 
have been made in cases in which that view of the law 


made bonds valid, which would bave been void had 


the rulings made after the bonds were issued been ad- 
opted ; but it will hardly be claimed that the Federal 
Courts have, through the importunity of bondholding 
suitors, gone so far as to hold that the local law, as 
disclosed at the time that the bonds were issued, will 
be held to govern the rights of parties when it makes 
the bonds good, and rejected when it makes them bad. 

The bonds in that case, (Anderson vs. Santa 
Anna) were issued Oct. 1st, 1867, prior to the decision 
in the case of Howard vs. St. Clair Drainage Co., 
which was rendered at January Term, 1869, and were 
therefore held not to be governed by the law of that 
ease, but, by what the court find to be an earlier and 
different ruling, in force at the time the bonds were 
issued. The Brimfield bonds were issued after the case 
of Howard vs. St. Clair Drainage Co. was decided, 
viz: May 5th, 1869, and, by the same reasoning are 
governed by the law of that case, and: the uniform 
line of all subsequent cases, and are void under 
all the rulings of both State and Federal Courts. 
Howard vs. St. Clair Drainage Co. had been long 
pending, and was notice of the lis pendens, to whom 
it might concern, and had been four months decided, 
when the bonds in question were issued. 

The bonds in suit of St. Joseph Township vs. 


Rogers, were issued the same day as those in the suit 
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of Anderson vs. Township of Santa Anna, viz: on 
October 1st, 1869; more than a year before the decis- 
ion of Howard vs. St. Clair Drainage Co. and are, 
upon the theory adopted, governed by the law prior 
to that proceeding. There is, therefore, harmony be- 
tween those two cases. The Elmwood bonds which 
issued four months after the decision of Howard vs. 
St. Clair Drainage Co. are, upon the same theory, 
governed by the law as settled by that case. There 
is, therefore, no want of harmony between St. Joseph 
Township vs. Rogers, Elmwood vs. Marcy, and Ander- 
son vs. Township of Santa Anna. And this Court is 
not, as is supposed, in a position where it must over. 
rule one or the other of its well considered cases. | 

The inevitable logic of these cases is, that the law 
prevailing at the issuing of the bonds, is decisive of 
their validity. The St. Joseph Township bonds and 
the Town of Santa Anna bonds were validated by a 
statute which, by the law at the date of their issue, as 
interpreted by this Court, was a valid act, therefore the 
bonds are valid. The Elmwood and Brimfield bonds 
were issued subsequently, when the later statute, by 
which they purport to be ratisfied, was, by the law as 
settled at that time, an invalid act; therefore the 
bonds are void, And all these stand in harmony 
with the most advanced rulings of this Court upon 
the much vexed question of the validity of municipal 


bonds. : 
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The conclusions submitted here are, 

Ist. That the case of Elmwood vs. Marcy is de- 
cisive of the present suit. 

2d. Cowgill vs. Long, Schofield vs. Watkins and 
Keithsburg vs. Frick do not hold any different rule, 
as to the powers of the Legislature under Sec. 5, 
Art. 9, of the constitution, from that settled ir 
Howard vs. St. Clair Drainage Co., and subsequent 
cases and followed in Elmwood vs. Marcy. 

3d. That if, prior to Howard vs. St Clair Drain- 
age Co. no construction was placed upon Sec. 5 
of Art. 9 of the constitution, still the constitution is 
itself the highest law upon the subject, and its true 
construction is that expressed in Howard vs. St. Clair 
Drainage Co. and followed in Elmwood vs. Marcy. 

4th. That whatever the rule in the State Court 
may have been before the bonds in question were 
issued, yet when they were issued the rule of Howard 
vs. St. Clair Drainage Co. was the established law 
governing the contract, and by it the socalled cura- 
tive act is unconstitutional and the bonds are void, 
as held in Elmwood vs. Marcy, and by the doctrine 
laid down in Anderson vs. Santa Anna. 

The stock, issued upon the subscription of the 
clerk and supervisor, was void, because an unauthorized 
issue, and was then worthless, and has remained so 
ever since; and, by act of the railroad company, iu 
abandoning the road and turning it over perpetually 


to another corporation, the stock is rendered werthless 
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for all time to come, and the township, having still 
control of the stock certificates, offers to surrender 
them to whom it may concern, as the court shall direct. 

This case is argued for the Plaintiff in Error as if 
the decision of the Court in his favor were a fore- 
gone conclusion. If so, of course, our labor is in vain. 
But we maintain that for the reasons above shown, 
such a conclusion cannot be reached, either, upon prin- 
ciple, or the authority of any decision made by this 
Court. It cannot be denied-that it would be a strong 
departure for this Court now to overrule itself in the 
recent and well considered case of Elmwood vs. Marcy, 
and at the same time overrule nearly a score of upi- 
form decisions of the Supreme Court of Illinois, cov. 
ering the past twenty years. Such a thing is not to 
be expected, and has occurred very rarely, if ever, in 
the history of the jurisprudence of this country, and of 
course will not be considered lightly by the national 
tribunal. 


We respectfully submit that the facts set out in 
the Defendant’s plea show a full defense to the Plain- 
tiff’s action and that the Circuit Conrt did net err in 
overruling demurrer to it. 

HENRY B. HOPKINS, anp 
WM. W. HAMMOND, 
For Defendant in Error. 
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a | Transcript of Appeal. 
UNITED STATES OF AMERICA: 


Circuit Court of the United States, Fifth Circuit and Eastern Dis- 
trict of Louisiana. : | 


New OrLEANS NATIONAL BANKING ASSOCIATION ) 
v8. 99S0. 


E. D. LE Breton, Assignee, et als. 


1 Bill to Foreclose Mortgage. Filed May 15th, 1882. 
Unitep STATES OF AMERICA: 


Circuit Court of the United States, Fifth Circuit and Eastern District 
of Louisiana. 


New OrRLEANS NATIONAL BANKING ASSOCIATION 
v8. No. 9980. 
E. D. LE Breton, Assignee, et als. 


- 


To the honorable the judges of the eircuit court of the United States 
for the fifth judicial circuit and eastern district of Louisiana: 


The New Orleans National Banking Association, located in the 
city of New Orleans, in the State of Louisiana, a bank organized and 
created under the provisions of the act of Congress, approved June 
3rd, 1864, culled the National Bank act, and the acts amendatory 
thereof, and James J. McComb, of New York, and a citizen of the 
State of New York, bring this their bill against Samuel H. Kennedy; 
Julius Vairin, Paul E. Mortimer, now or lately of the city of New 
Orleans, and composing the late firm of S. H. Kennedy & Co.; the 
State National Bank of New Orleans, a body corporate, organized 

under said National Bank act, and located in said city of 
2 New Orleans; David C. McCan, of the city of New Orleans ; 

E. D. Le Breton, assignee in bankruptcy of the estate of Nolan 
Stewart Williams; Leopold Lacombe, Frank M. Hall, and Samuel 
Stafford, liquidators of the Mechanics’ and Traders’ Bank of New Or- 
leans, lately a body corporate under the laws of the State of Louis- 
iana; Nolan Stewart Williams and William L. Schaffer, both of 
Terrebonne parish, State of Louisiana, all citizens of the said State 
of Louisiana, residing in said district; Frank Kennev and the late 
commercial firm of Lesassier & Binder, and Henry A. Lesassier and 
George Binder, the individual members composing said firm, all 
citizens of said State of Louisiana, residing in said district. 

And thereupon your orators, complaining, say : 

Ist. That heretofore, on the 12th so of April, 1872, the defendant, 
Nolan Stewart Williams, was indebted to your orator, the suid New 
Orleans National Banking Association, in thesum of fifty thousand six 
hundred and six and 775 dollars, and was also indebted unto the 
State National Bunk of New Orleans in the sum of twenty-three 
thousand one hundred and fifty-two and 2; dollars, unto the said 
Mechanics’ and Traders’ Bank in the sum of four thousand five hun- 
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dred and thirty-four dollars, unto your orator, the said James J. 
McComb, in the sum of six thousand eight hundred and fifty-six 


and -f;5 dollars, unto the said David C. McCan in the sum of five 


thousand and eighty and ;5,, dollars, and, as evidence of such in- 
debtedness, executed his several promissory notes for the amount 
due each of said creditors, all dated April 12th, 1872, payable to his 
own order, and by him endorsed and delivered to them respectively, 
which said notes were made due and pavable at the office of 
3 S. H. Kennedy & Co., in the city of New Orleans,‘five years 
after their date, with eight per cent. per annum interest from 
their date until paid, and your orators hereto annex the notes exe- 
cuted in their favor as aforesaid as Exhibits A & B, and make the 
same a part of this bill. 
2d. And your orator- further shows that for the purpose of secur- 
ing the prompt and faithful payment of said notes at maturity, in 
principal and interest, the said Nolan Stewart Williams executed. 
concurrently with said notes by act before Theodore Guyol, notary 
wublic for the parish of Orleans, his certain instrument of mortgage 
in favor of the said creditors or any future holder of said notes, 
whereby he specially mortgaged, pledged, and hypothecated in their 
favor the following-described real estate situate in the parish of Ter- 
rebonne, State of Louisiana, viz: A certain sugar plantation situate 
on Bayou Black, in the parish of Terrebonne, in this State, and 
known as the Ardoyne plantation, containing twenty-two hundred 
and thirty-four acres, and composed of the following tracts of land, 
to wit: Ist, a tract of land containing five hundred and ‘sixty 5°, 
acres, located on Bayou Little Terrebonne,on both sides thereof, ana 
bounded on one side by lands of Mrs. York and on the other side by 
lands of John McCullem ; 2d, another tract of land fronting on the 
Bayou Chinchahensa, adjoining the tract above described in the rear 
and containing one hundred and seventy-seven and _ 87, superficial 
acres, the same being designated in the surveys of the United 
States as section sixteen of township and range sixteen; 3rd, 
another tract of land adjoining the one last described, containing 
two hundred ,5°;5 acres, and designated as section seventeen of town- 
ship and range sixteen in the surveys of the United States; 
+ 4th, another tract of land adjoining the cne last described, 
containing one hundred and sixty-two 74; acres, and desig- 
nated as section eighteen, in township and range sixteen; 5th, an- 
other tract of land, being the back or double concession of the first 
above-described lands, and containing fifty-six 748 acres; 6th, an- 
other tract of land, composed of four lots, No-. one, two, three, and 
four, in section sixty-nine, township seventeen, of range sixteen east, 
containing five hundred and twenty-four 3% acres; 7th, another 
tract of land, composed of lots Nos. one and two, in section seventy, 
township seventeen, of range sixteen, containing two hundred 458, 
acres; Sth, and another tract of land, containing three hundred and 
forty-one 4%) acres, and being section forty-one, in township sixteen, 
of range sixtecn east, together with all the buildings and other im- 
provements on the said plantation, horses, mules, cattle, etc., thereon 
and thereunto belonging, without any exception or reservation what- 
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ever, being the same property purchased by the said Nolan S. Wil- 
hams from Mrs. Van Phul by an act passed before William B. Klein- 
peter, a notary, in this city on the 3lst January, 1871. 

3d. And your orators further show that the said firm of S. H. Ken- 
nedy & Co., specially represented by the defendant, Samuel H. Ken- 
nedy, one of its members, intervened and made themselves parties 
to said act, and bound themselves to make all necessary advances, 
both of cash and in the purchase of supplies, to carry on and culti- 
vate said plantation during the existence of the said mortgage, which 
advances, however, it was expressly stipulated should not exceed the 

sum of thirty thousand dollars for any one year; and it was 
D further stipulated that said firm should have a lien and privi- 

lege on the crop or crops to be made on said plantation to 
secure said advances, and also a mortgage on the plantation which 
should be entitled to priority and the rank of a first mortgage over 
the one granted to secure said notes; that the crop of each year 
should be shipped to the said S. H. Kennedy & Co., who should seil 
the same and apply the proceeds of the crop each veur, after deduct- 
ing the usual commission, Ist, to the reimbursement of the amount 
due them for their said advances; 2d, the balance of such proceeds 
to the payment of interest and the principal of said notes. 

And your orators further show that the defendant, Nolan Stewart 
Williams, was, by the terms of said act of mortgage, to cultivate and 
manage said plantation and to receive two thousand dollars a vear 
for his support, which was to be included in the said advances to be 
made by S. H. Kennedy & Co. 

4th. Your orators further show that the stipulations of said act of 
mortgage were subsequently, by a certain instrument in writing 

assed before Theodore Guyol, notary public, on the 30th of Decem- 
con 1872, and signed by all the aforesaid parties in interest except 
David C. McCan, so far changed and modified as to authorize the 
said S. H. Kennedy & Co. to advance a sum not exceeding $40,000 
for the purpose of raising and taking off the crop of 1872, and to 
advance $35,000 per annum for the subsequent vears during the ex- 
istence of said original act of mortgage of April 12, 1872, and your 
orators annex copies of the said respective acts, marked Exhibits C 
and D, and make the same part of this bill for greater certainty. 
oth. And your orators further show that said plantation was 
G of great value and capable of producing large revenues; that it 
was the purpose of said agreements to cultivate the same and 
apply the proceeds of the crops to be raised during the existence of 
suid mortgage to the extinguishment of the said notes held by your 
orators and others, as afuresaid, in principal and interest from year 
to year without reference to their maturity. 

And your orators aver that the said 8S. H. Kennedy & Co. entered 
upon the execution of their obligations under said two acts and 
made some advances to carry on said plantation during the years 
1872 and 1873, the amount of said advances being, however, un- 
known to your orators, as they have never rendered any account 
thereof. 

Gth. And your orators further aver that on or about the Ist of 
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January, 1874, the said S. H. Kennedy & Co. conceived the idea of 
acquiring for themselves or for the berefit of the defendant, S. H. 
Kennedy, a title to said plantation, divested of the lawful, just, 
and equitable claims of your orators and the other holders of said 
notes secured in and by said mortgage of April 12th, 1872; that in 
ursuance of such purpose they then resolved to repudiate their ob- 
Feitiane and make no further advances under the terms of said 
mortgage, but did not notify your orators or any of the other holders 
of said notes of their purpose, except it may be the State National 
Bank, of which the said Samuel H. Kennedy was then president; 
that in furtherance of such unlawful purpose the said S. H. Ken- 
nedy & Co. agreed with the defendant, Nolan S. Williams, that a 
sale of said plantation should take place under the color of some 
kind of legal proceedings, ostensibly for the purpose of paying 
advances pretended to have been made under the terms of said 
mortgage, but for the real and secret purpose of fraudulently divest- 
ing the mortgage rights of your orators and the other 
7 holders of said notes and giving the defendant, Samuel H. 
Kennedy, a title to the oad plantation. 

And your orators aver that, pursuant to said fraudulent purpose, 
the said S. H. Kennedy & Co. and Nolan S. Williams entered into 
a written agreement by act before said Theodore Guyol, notary pub- 
lic, on the 28th day of January, 1874, in and by which they obtained 
an admission from the said Williams that he was indebted to them 
on that day in the sum of twenty-eight thousand and ninety-seven 
and ;°,6; dollars for advances made during the years 1872 and 1873 
under the said act of mortgage of April 12th, 1872, and the sup- 
plemental act of December 30th, 1872, and a confession of judg- 
ment to said amount, consenting to the issuance in their favor of 
executory process against said plantation: and your orators show 
that the said S. H. Kennedy & Co., within three days from the date 
of said confession of judgment, and on the 31st day of January, 
1874, filed a petition in the 15th judicial district court for the par- 
ish of Terrebonne against the said Williams based upon said con- 
fession of judgment, setting up a mortgage upon the said planta- 
tion for the amount so confessed to be due, and praying that the 
same might be seized and sold to satisfy said sym; that the said 
Nolan S. Williams had previously agreed to waive all notices and 
other formalities connected with said proceeding, and accordingly, 
on the same day, and, as your orators aver, prior to the filing 
of said petition, endorsed and signed in writing on the back of 
said petition a waiver of service of the petition, the order of 
court, the notice to pay—as well as all legal delays—the notice 
of seizure, and all other notices required by law; and by another 

endorsement made at the same time the said Williams 
8 signed a written consent that the sale of the said plantation 

should be made on the first Saturday of March, 1874, and 
that an extra copy of the official journal should be issued with the 
advertisement on the 2d day of February, 1874, in lieu of the reg- 
ular advertisement; and your orators show that a writ of seizure 
and sale issued on said petition, confession, and consent on the said 
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31st day of of January, 1874, directed to and authorizing the sheriff 
of the said parish of ‘Terrebonne to seize and sell said plantation ; 
and your orators further show that after the said writ issued, but on 
the same day, the said S. H. Kennedy & Co. induced the said Wil- 
liams to execute, sign, and file in the case in which said writ issued 
an instrument in writing whereby he expressly and formally ackowl- 
edged due and legal service of the petition, notice to pay, order of 
court, notice of seizure, notice to appoint appraisers, notice of adver- 
tisement, notice of sale, notice to subdivide, as well as any aud all 
other notices required by law, and authorizing the sheriff to sell said 
plantation in lots of from ten to fifty acres on Saturday, March 7th, 
1874, and to advertise the sale in an extra of the legal journal of 
the parish of Terrebonne; and your orators show that the sheriff of 
said parish, acting under color of said writ, and omitting all the 
requisites and formalities which had been waived as aforesaid, 
offered said plantation for sale on the 7th day of March, 1874, and 
struck the same off to the defendant, Samuel H. Kennedy, for the 
nominal price of seventeen thousand dollars, and made and de- 
livered to hin a deed therefor; that said Kennedy retained the 
whole price and took possession of sa#id property immediately after 

the last-named date, and has held the same ever since under 
9 claim of title in himself, and has derived large revenues 

therefrom. 

7th. That the said Samuel H. Kennedy pretended to sell to Wil- 
liam L. Schaffer and the defendant, Nolan S. Williams, each a one- 
third interest in said plantation on or about the 25th day of Feb- 
ruary, 1881, who are now jointly with him in possession of said 
plantation. 

Sth. Now your orators aver that the said 8. H. Kennedy & Co. 
have never rendered to your orators any account of their trustee- 
ship, showing what legitimate advances they have made under said 
agreements of April 12th, 1872, and December 30th, 1872, and what 
they have received from the sale of the crops produced by such 
advances up to the date when they violated and repudiated their con- 
tract or since; but vour orators aver that the proceeds of the crops 
for said years were and are more than sufficient to pay all advances 
legally due to them at the date of said sale of March 7th, 1874; and 
your orators aver that the profits which have accrued from the cul- 
tivation of said plantation during the existence of said mortgage 
and since March 7th, 1874, in the hands of said 8S. H. Kennedy & 
Co. or Sainuel H. Kennedy individually, after allowing for all 
proper advances, are sufficient to pay a large portion of said nutes, 
and the same ought in equity and good conscience to be applied to 
that purpose, notwithstanding the said pretended sale. 

9th. Your orators further aver that neither your orators -or the 
other holders of the said notes secured by the mortgage of April 
12th, 1872, except the State National Bank, had any notice of 

the execution of the confession of judgment granted by the 
10 said Nolan Stewart Williams on the 28th of January, 1874, 
or assented thereto, nor did they assent to or bave any notice 
of the said proceedings instituted in the 15th judicial district court 
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for the parish of Terrebonne against the said Williams, which 
resulted in the sale of said plantation to the defendant, Samuel H. 
Kennedy, by the sheriff of said parish*of Terrebonne on the 7th 
March, 1874, in the manner above set forth. 
And your orators aver that neither the said Williams -or the said 
S. H. Kennedy & Co. had any right, power, or authority, in law or 
in fact, to adjust the amount alleged to have been due to the said 
S. H. Kennedy & Co. under the said mortgage of April 12th, 1872, 
and the act supplemental thereto of Dec. 30th, 1872, and — orators 
also deny that said Williams had any right or power to confess judg- 
ment for said amount, as he assumed to do, in any manner so as to 
bind your orators or the other holders of said notes, and that all the 
pretended proceedings had as aforesaid under said confession of 
judginent from the date of instituting the same to and including 
the sale of March 7th, 1874, were and are null and void and with- 
out effect as against the rights and claims of your orators under 
said mortgage of April 12th, 1872; that said sale, though made by 
the sheriff under color of judicial authority, owing to the waiver of 
the legal formalities as aforesaid, and the confession of judgment on 
the part of the said Williams and his collusion with the said S. H. 
Kennedy & Co., and the further fact that the term during which 
said Kennedy & Co. were to make advances as aforesaid had not ex- 
pired, had no greater force or effect than a voluntary conven- 
11 tional sale between the parties, and could not and did not ex- 
tinyuish the mortgage rights of your orators and the other 
Lolders of said notes; and your orators further aver that the holders 
of said mortgage notes were necessary and indispensable parties to 
any suit by S. H. Kennedy & Co. based on any ¢laim they may 
have had under said acts of April 12th and Dec. 30th, 1872, and 
not having been inade parties to said suit against Nolan S. Wil- 
liams, the said sale of March 7th, 1874, was without effect against 
them, and the sheriff was without authority in law to cancel the in- 
scription of the mortgage contained in said act of April 12th, 1872, 
on the books in the office of the recorder of the parish of Terre- 
bonne, where it was recorded on the 2d day of May, 1872, and rein- 
scribed on April 26th. 1882. 
10th. Your orators further aver that the said S. H. Kennedy «& 
Co. bound themselves to make advances for said plantation during 
the existence of said mortgage, which, under the te of Louisiana, 
continued for the period of ten years from its inscription in the 
mortgage office, or at least until the notes secured thereby fell due, 
which was on the 12-15 of April, 1S77; and they well knew at the 
time of instituting said pretended judicial proceedings against the 
said Williams that their contract to make advances had not termi- 
nated, and that they had no right of action on said mortgage, and 
so your orators charge that the said sale of the sheriff to the defend- 
ant, Samuel H. Kennedy, was part and parcel of a conspiracy be- 
tween said parties to deprive vour orators and the other holders of 
suid notes of the valuable rights and security granted them in and 
by said mortgage. But your orators are advised that said 
12 sale and the proceedings leading up to it as aforesaid, cannot 
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avail the parties now seeking to take advantage of them for manifest 
reasons of law and equity. 

11th. Your orators show that defendant, Nolan S. Williams, avail- 
ing himself of the provisions of the bankrupt act passed by the Con- 
gress of the United States on the 2d of March, 1867, and the subse- 
quent amendments thereto, filed his certain petition, with schedules 
annexed, in the district court of the United States for the then dis- 
trict of Louisiana, on the 18th day of May, 1877, and was duly ad- 
Judged a bankrupt thereon on the 18th day of May, 1877; that he 
placed your orators on his written schedule annexed to his petition 
on the first-named date as creditors holding said notes, and acknowl- 
edging his indebtedness on the same to the full amount thereof, 
without reservation or condition ; but your orators show that neither 
said plantation -or any other property or assets were surrendered by 
him, and that he wholly neglected to cause an asignee to be ap- 
pointed in said proceedings, and that none was appointed until the 
defendant, E. D. Le Breton, was appointed as ‘such on the 25th day 
of April, 1882; that said assignee has duly accepted and quall- 
fied prior to the filing of this bill; that said Williams obtained a 
discharge in his said bankrupt proceedings on the — day of Decem- 
ber, 1877. = 

12th. And your orators aver that said plantation was, at the date 
of said mortgage, and still is, of the value of at least one hundred 
thousand dollars, and-has been productive of large annual revenues 
and profits since the date of said mortgage of April 12th, 1872, all 
of which nave been appropriated by the defendants, S. H. Kennedy 

& Co. and Samuel H. Kennedy individually, which should 
13 be accounted for and applied to yourorators’ said debt, and your 
orators claim a full, true account from the said 8S. H. Keanedy 

& Co. and Samuel H. Kennedy of the advances made to carry on 
said plantation under the terms of the act of mortgage of April 12th, 
1872, and of the supplemental act of December 50th, 1872, and of 
the proceeds of all crops produced by said — since the date 
of said mortgage to the present time, and that the proceeds of said 
crops, after deducting the proper and necessary advances nade by 
aid defendants last named, should be aprnes to the payment of the 
notes held by your orators as aforesaid, secured by said mortgage, 
in principal and interest, and that in case said proceeds shall not be 
sufficient to pay the same in fall your orators claim that said mort- 
gaged property should be sold free from the claims of the said 
Samuel H. Kennedy, S. H. Kennedy & Co., Nolan 8S. Williams, Wil- 
liam L. Schaffer, and the other defendants, and that your orators 
should be paid the amounts due on their said notes out of the pro- 
ceeds by priority and preference over their claims. 

13th. And vour orators further aver that said defendants, Frank 
Kennedy and said late commercial firm of Lesassier & Binder, com- 
posed of Henry A. Lesassier and George Binder, claim to have some 
mortgage upon or some right, title, or interest in and to the above- 
described real estate. 

In tender consideration whereof, and inasmuch as your orators 
are remediless in the premises by the strict rules of law and cannot 
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have adequate relief except in a court of equity, where matters of 
this kind are properly cognizable and relievable— 
To the end, therefore, that said defendants may, if they can, show 
why your orators should not have the relief hereby prayed, and 
may full, true, direct, and perfect answers make (but not under 
14 oath, their oaths being expressly waived) unto all the mat- 
ters and things set forth and averred in this bill, that it may 
be decreed, upon due consideration, that the said act of mortgage 
of April 12th, 1872, and the act supplemental thereto, passed on the 
30 of December, 1872, are valid and subsisting instruments, and 
that the debts due to your orators, as evidenced by the aforesaid 
notes, for the full sum of $50,606.83 held by your orator, the New 
Orleans National. Banking Association, and the said note for the 
sum of $6,856.52 held by your orator, James J. McComb, are secured 
in principal and interest by the mortgage contained in said instru- 
ments upon said plantation and appurtenances; that the pretended 
sale of said plantation made by the sheriff of the parish of Terre- 
bonne, on the 7th day of March, 1874, to the dclendant: Samuel H. 
Kennedy, above set forth, was and is fraudulent, null and void, and 
of no effect as against your orators’ just claims; that it may be 
referred to one of the masters of this honorable court to take an 
account of what is due your orators on their said mortgage security ; 
that an account may also be taken of the advances which may have 
been properly made by the defendants, S. H. Kennedy & Co., or 
Samuel H. Kennedy individually, under the terms of the act of 
mortgage dated April 12th, 1872, and the said supplemental act of 
December 30th, 1872, as well as of the whole proceeds of the crops 
raised upon said plantation, during the existence of said mortgage, 
to the end that it may appear whether the defendants last named 
are not chargeable with a vases sum of money which should, under 
the terms of said instruments, be applied to the payment of your 
orators’ said mortgage notes; that the said defendants may be 
15 decreed to pay to your orators any sum which may be found 
so applicable, by a short day to be appointed by this honor- 
able court; that said mortgaged premises may be sold to satisfy any 
portion of your orators’ said debts remaining unsatisfied after the 
amount due by said 8S. H. Kennedy & Co. and Samuel H. Kennedy 
shall be paid in; that the defendants herein may be barred and 
foreclosed of and from all right, title, and interest in said plantation 
by virtue of such sale, and decreed to deliver up possession to the 
purchaser. 

And your orators pray for all general relief in the premises. 

May it please your honors to grant unto your orators writs of 
subpcena, to be issued out of and under the seal of this honorable 
court, and to be directed to the said defendants, Samuel H. Kennedy, 
Julius Vairin, Paul E. Mortimer, the State National Bank of New 
Orleans, David C. McCan, EF. D. Le Breton, assignee in bankruptey 
of the estate of Nolan Stewart Williams; Leopold Lacombe, Frank 
M. Hall and Samuel Stafford, liquidators of the Mechanics’ and 
Traders’ Bank of New Orleans, Nolan Stewart Williams, William L. 
Schaffer, Frank Kennedy, and the late commercial tirm of Lesassier 
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and Binder, and Henry A. Lesassier and George Binder, composing 
said firm therein and thereby commanding them, and each of 
them, on a day certain and under a penalty to be therein named, 
personally to be and appear in this honorable court, then and there 
to answer all and singular the said premises, and to stand to and 
abide such order and decree therein as may be made against them. 
And your orators will ever pray, &c., &e. 
(Signed) ROUSE & GRANT, 
Solicitors for Complainanis. 


16 Answer of E. D. Le Breton, Assignee. Filed May 23d, 1882. 
U.S. Circuit Court for the Eastern District of La. 


N. O. NaTIONAL BANKING ASSOCIATION ef al.) 
v8. No. 9980. 
E. D. LE Breton, Assignee, et al. f 


Answer of E. D. Le Breton, assignee of the bankrupt estate of Nolan 
S. Williams, one of the defendants herein, to the bill of complaint 
of the N. O. National Banking Association, and James J. McComb, 
complainants herein. 


This defendant, now and at all times hereafter reserving to him- 
self all benefit of exceptions and other modes of defence to the man- 
ifold errors, uncertainties, and deficiencies in the said bill of com- 
plaint contained, or unto such part thereof as he, this defendant, is 
advised is material for him to make answer thereto, saith : 

That he admits, in his capacity aforesaid, that the estate in bank- 
ruptcy of said Nolan S. Williams was, as shown by said bankrupt’s 
schedule now of record in the U. S. district court for the eastern dis- 
trict of Louisiana at the date of the filing thereof, indebted to the 
N. O. National Banking Association in the sum of $50,606.83 ; to the 
State National Bank in the sum of $23,152.41; to the Mechanics’ & 

Traders’ Bank in the sum of $4,534.00 ; to James J. McComb 
17 in the sum of $6,856.52, and to David C. McCan in the sum of 
$5,080.52. 

And further than that this defendant knoweth nothing as to 
the other averments in said bill of complaint contained; and this 
defendant, having answered the complainants’ bill fully, so far as he 
could, prays to be hence dismissed, with reasonable costs in this be- 
half expended. 

And he will ever pray, ete. 

(Signed) E. M. HUNT, 
Solicitor for D'f't. 
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Demurrer to Bill. Filed July 3d, 1882. 


In the Circuit Court of the United States for the Eastern District of 
Louisiana. In Equity. | 
THe New ORLEANS NATIONAL BANKING ASSOCIATION 
et al. No. 9980. 


v8. 
C. D. Le Breton, Assignee, et als. 


The joint and several demurrer of Samuel H. Kennedy, Julius 
Vairin, and Paul E. Mortimer, individually and for their late 
firm of S. H. Kennedy & Co., of the State National Bank of New 
Orleans; Nolan Stewart Williams, William L. Shaffer, and Frank 
Kennedy, defendants, to the bill of complaint of the New Orleans 
National Banking Association, and James J. McComb, complain- 
ants. - 


These defendants, by protestation, not confessing all or any of the 
matters and things in said complainants’ bill to be true in manner 
and form as therein set forth and alleged, do jointly and severally 

~ demur thereto, and for cause of demurrer show: That it ap- 
18 pears upon the face of said bill that it is brought to annul 

and set aside certain transfers or conveyances therein set 
forth of property therein described from the said Nolan 8. Williains 
to the said Samuel H. Kennedy, and of portions thereof by the said 
Samuel H. Kennedy to the said Nolan S. Williams and the said 
William L. Shaffer, and to subject said property to the payment of 
certain debts alleged in the bill to be due by the said Nolan S. Wil- 
liams to the said complainants, and that all the relief sought by said 
bill is dependent upon the annulling nd setting aside said convey- 
ances, and that said transfers and conveyances are sought to be set 
aside upon averments in said bill that they were made in fraud of 
the rights of complainants and other alleged creditors of said Nolan 
S. Williams, and that it is set forth and averred in said bill that after 
the said transfers and conveyance from the said Nolan S. Williams 
to the said Samuel H. Kennedy of the property described in the bill 
and prior to the filing thereof the said Nolan S. Williams made a 
surrender of his estate in bankruptcy under the provisions of the 
bankrupt act of the United States of the 25th of March, 1867, and acts 
amendatory thereof, and that the defendant, C. D. Le Breton, is now 
the assignee in bankruptcy of the said estate of the said Nolan S. Wil- 
liams; and these defendants say that they are advised that after com- 
mencement of proceedings in bankruptcy under said act no one but 
the assignee of the estate in bankruptcy is entitled by law to bring or 
maintain a suit to annul or set aside prior transfers or conveyances 
of the bankrupt upon the ground that they were made by him in 
fraud of creditors, and that therefore the complainants are not, 
upon the face of their bill, entitled to bring or maintain this 

suit. 
19 Wherefore, and for divers other good grounds of demurrer 

in said bill contained, these defendants do, jointly and sev- 
erally, demur thereto and pray the judgment of the court whether 
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they shall be held to make any other or further answer to said bill, 
ar to any of the matters and things therein contained, and they pray 
te be hence dismissed, with their reasonable costs in this behalf sus- 


tained. 
(Signed) J. MCCONNELL. 
MOTT, KELLY & SAUNDERS, 
Solicitors. 


We certify that, in our opinion, the foregoing demurrer is well 
founded in pceint of law: 
(Signed) J. MCCONNELL, 
MOTT, KELLY & SAUNDERS, 
Solicitors. 


Samuel H. Kennedy, one of the defendants, being sworn, says that 


this demurrer is not interposed for delay. 
(Signed) SAM’L H. KENNEDY. 


Subscribed and sworn before me June 29th, 1882. 
(Signed) tk V. COUPLAND, 
Comiaissioner United States Circuit Court, 
Eastern District of Louisiana. 


Now comes complainant, by Rouse & Grant, their solicitors, and 
set down the joint and several demurrer of defendants to the bill of 
complaint for argument. } 

July Sth, 1882. 

(Signed) ROUSE & GRANT, Solicitors. 
20 Decree Overruling Demurrers to Bill and Cross-Bill. Entered 
and Filed December 19th, 1882. 


United States Circuit Court, Eastern District of Louisiana. 


New OrLEANS NATIONAL BANKING ASSOCIATION 
v8. No. 9080. 


E. D. Le Breton, Assignee, etc., et als. 


This cause came on to be heard on the demurrers to the bill of 
complaint and cross-bill of D.C. McCan_ herein filed by Samuel H. 
Kennedy, Julius Vairin, and Paul E. Mortimer individually and for 
their late firm of S. H. Kennedy & Co., the State National Bank of 
New Orleans, Nolan Stewart Wiliiams, William L. Shaffer, and 
Frank Kennedy, and was argued by counsel. 

On consideration whereof it is ordered, adjudged, and decreed that 
the said demurrers to the bill and cross-bill herein be, and the same 
are hereby, overruled. 

December 1%h, 1882. 

(Signed) DON A. PARDEE, 
Circuit Judge. 
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Filed February 5th, 


12 


Answer of the State National a of ~ Orleans. 


In the Circuit Court of the United States for the Eastern District of 
Louisiana. In Equity. 


New ORLEANS NATIONAL BANKING ASSOCIATION 
No. 9980. 


v8. 
E. D. Le Breton, Assignee, ef als. 


21 The answer of the State National Bank of New Orleans, one 

of the defendants, to the bill of complaint of the New Or- 

leans National Banking Association and Jumes J. McComb, com- 
plainants. 


This defendant, now and at all times hereafter saving to itself all 
and all manner of benefit or advantage of exception, or otherwise, 
that can or may be had or taken to the many errors, uncertainties, 
and imperfections in said bill contained, for answer thereto, or to so 
much thereof as this defendant is advised it is material or necessary 
for it to make answer to, answering, says— 

That all of the averments of paragraphs one, two, three, and four 
of said bill are true; and that it is true that it held at the time stated 
in the bill, and still holds, the certain mortgage note of the defend- 
ant, Nolan 8S. Williams, which it is alleged in the bill to have held 
at the time therein specified, and which note is therein particularly 
described. 

And, further, this defendant says that the terms and stipulations 
of the two notarial acts before Theodore Guyol, notary, of the 12th 
of April and 30th of December, 1872, in the said bill mentioned are 
as set forth in said bill; that therein and thereby, as stated in said 
bill, a first mortgage upon the Ardoyne plantation described therein 
was, 1n addition to a mw vn of the crops to be made and a lien and 
privilege on the proceeds thereof, granted in express terms in favor 
of the defendants, Samuel H. Kennedy, Julius Vairin, and Paul E. 
Mortimer, constituting the commercial firm of S. H. Kennedy and 
Co., to secure the reimbursement to them of advances stipulated to 

be made by them to the extent and in the manner stated in 
22 said acts to the said Nolan S. Williams to enable him to cul- 

tivate and carry on the said plantation; and that another 
mortgage, inferior in rank to said first mortgage, was by said acts 
granted to secure the payment of the said note so as aforesaid held 
by this defendant and of other certain notes described in said bill 
and held by complainants and others. 

That on and by said acts it was stipulated and agreed by and be- 
tween all the parties thereto that all of the crops to be made on said 
Ardoyne plantation, by means of the advances therein stipulated to 
be made by said 8. H. Kennedy & Co., should be consigned to said 
firm by said Nolan S. Williams for sale by them, the proceeds of all 
sales to be first applied by them to the reimbursement to them in 
full of all advances made by them under the terms of said acts, to- 
gether with interests, commissions, and charges therein as stipu- 
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lated in said acts, and then, if there should be any balance of such 
proceedings remaining, such balance to be applied by them to the 
payment of the annual interest on said notes held by complainants, 
this defendant and others, and if there should remain any surplus 
after payment of such interest, it was to be applied pro rata to the 
reduction of the principal of said notes. : 

It was not the understanding of this defendant, nor of any of the 

yarties to the said acts at the time of the execution thereof, to the 
t of its information and belief, that the said S. H. Kennedy and 
Co. thereby undertook to make and continue to make advances to 
the amounts stated in said acts annually for a period of ten years 
from the date of the inscription of said actsin the mortgage 
23 office, or, at any rate, until the date of the maturity of said 
notes secured by said second mortgage, to wit, until April 
12-15, 1877, and thereby bound themselves to refrain until such 
time from enforcing said first mortgage in their favor, even though 
the proceeds of the sales of the crops should prove largely inade- 
quate to reimburse them for their advances previously made. 

On the contrary, it was the understanding of this defendant, and 
of all the parties to said acts, according to the best of its informa- 
tion and belief, and such appears to itto be the plain import of the 
terms of said acts, that the first mortgage aco oe granted to S. H. 
Kennedy and Co. was a inortgage which might be enforced accord- 
ing to law whenever it might become necessary for the recovery of 
the indebtedness to said S. H. Kennedy & Co. contemplated by said 
acts to be incurred to said firm upon the faith of the security of said 
first mortgage. , 

It is true that in the month of January, 1874, the said S. H. Ken- 
nedy & Co. claimed that under the terms of! said acts, and:upon the 
faith of the security of said first mortgage, the said Nolan 8. Wil- 
liams had become and was indebted to them on account of said 
Ardoyne plantation, after crediting him with the proceeds of the 
crops of 1872 and 1873, in the sum of twenty-eight thousand and 
ninety-seven dollars and twenty-six cents, and that the said Wil- 
liams did, in and by an act before ‘Theodore Guyol, notary, on the 
28th of January, 1874, acknowledge that he was then indebted to 
said firm in said .um, confess judgment therefor, and agree that 

executory process might issue therefor against said planta- 
24 tion, and it is true that thereafter, on the 31st of January, 

1874, the said firm instituted suit upon their said mortgage 
in the fifteenth judicial district court for the parish of Terrebonne, 
and that under a writ of seizure and sale issued in said suit the said 
plantation was sold to said S. H. Kennedy on the 7th of March, 
1874, for the price stated in the bill. 

And this defendant, upon information, says it is true that the cer- 
tain delays and formalities averred in the said bill to have been 
waived by said Williams in connection with said judicial proceed- 
ings and sale were by him waived, as stated in the bill, but as to 
the averments and charges in the bill contained that such waiver 
was so inade in pursuance of a secret or fraudulent agreement or 
understanding between the said Williams and the said S. H. Ken- 
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nedy & Co., or some member of said firm, for the fraudulent purpose 
charged in the bill, it is not, to the knowledge, information, or belief 
of this defendant, that said averments or charges, or any of them, 
are true, but it is, to the information and belief of this defendant, 
that none of said averments are true. 

And so as to all and singular the other averments and charges in 
said bill continued of confederacy, covin, concealment, collusion, or 
fraud on the part of said tirm of S. H. Kennedy & Co., or of any 
member of said firm, or of said Nolan S. Williams, this defendant 
says that it is not to its knowledge, information or belief, that said 
averments, or any of them are true; but this defendant says that it 
is informed and believes that all and singular the said averments 

ure false. 
25 And this defendant says that, as holder of said note of Nolan 

S. Williams of the 12th of April, 1872, forthe sum of twenty- 
three thousand one hundred and fifty dollars and forty-one cents, in 
the bill described, and therein averred to be held by it, — would be 
equally as well or better —, as the complainants in this cause, to any 
relief to which they would be entitled by their said bill in propor- 
tion to the amount of said notes held by them respectfully ; but this 
defendant considers that there is no equity in the said bill, for the 
reason that it believes that the averments therein contained against 
S. H. Kennedy & Co., and the members of said firm, and Nolan S. 
Williams, of covin, collusion, concealment, and fraud, which aver- 
ments are material to entitle complainants to the relief sought by 
the bill, are all and singular false and unfounded, and this defend- 
ant therefore can neither admit the truth of the said averments in 
this answer nor assert it in a cross-bill in the cause, though fully as 
well entitled to relief were it to be lawfully or equitably had as the 
complainants 

And this defendant denies all and all manner of unlawful combi- 
nation and confederacy wherewith it may by the said bill be 
charged, without this, that there is any other matter, cause, or thing 
in the said complainant’s said bill of complaint contained necessary 
or material for this defendant to make answer unto, and not herein 
and hereby well and sufficiently answered, confessed, avoided, or de- 
nied, that is true to its knowledge or belief; all of which matters and 

things this defendant is ready and willing: to aver, prove, and 


26 Inaintain as this honorable court shall direct, and prays to be 
hence dismissed with costs, ete. : 
[SEAL.] (Signed) PIERRE LANAUX, 
Vice- Pres't of the State Nat. Bank of N. O. 
(Signed) JAMES McCONNELL, 
(Signed) HENRY B. KELLY, 
Solicitors. 


The answer of the defendant, the State National Bank of New 
Orleans, was taken this fifth day of February, 1883, before me, 
under the common seal of said corporation, as by their said seal 
attixed appears. 


[SEAL] (Signed) THEO. GUYOL, Notary. 
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Answer of S. H. Kennedy, Julius Vairin, and Paul E. Mortimer. 


In the Circuit Court of the United States for the Eastern District of 
Louisiana. In Equity. 


THe New Or: EANS NATIONAL BANKING oe | 
et al. No. 9980. 
v8. 
E. D. Le Breton, Assignee, et als. | 


The joint and several answer of Samuel H. Kennedy, Julius Vairin 
and Paul EF. Mortimer, three of the defendants, to the bill of 
complaint of the New Orleans National Banking Association and 
James J. McComb, complainants. 


These defendants, respectfully, now and at all times hereafter 

saving to themselves all and all manner of benefit or 

27 advantage of exception or otherwise that can or may be had 

or taken to the many errors, uncertainties, and imperfections 

in the said bill contained, for answer thereto, or to so much thereof 

as they are advised it is necessary gr, material for them to make 
answer unto, severally answering, say : 

1. We admit that it is true, as stated in the first paragraph of said 
bill, that on the twelfth day of April, 1872, the defendant, Nolan 
Stewart W illiams, was indebted to the New Orleans National Bank- 
ing Association in the sum of fifty thousand six hundred — six 
dollars and eighty-three cents; to the State National Bank of New 
Orleans in the sum of twenty-three thousand one hundred and 
fifty-two dollars and forty-one cents; to the Mechanics’ and Traders 
Bank in the sum of four thousand five hundred and thirty-four 
dollars; to the said James J. McComb in the sum of six thousand 
eight hundred and fifty-six dollars and fifty-two cents; and to David 
CG. McCan in the sum of five thousand and eighty dollars and fifty- 
two cents; and that, as evidence of such indebtedness, the said W il- 
liams executed his several promissory notes for the amounts due 
said creditors, respectively, all dated April 12th, 1872, payable to his 
own order and by him endorsed, and delivered thei to said credit- 
ors, respectively, and that said notes were all made payable at the 
office of S. H. Kennedy & Co., in the city of New Orleans, five years 
after their date, with eight per cent. per annum interest from their 
date. 

2. We admit that it is true, as stated in the second paragraph of 
suid bill, that, to secure the payment of said notes at maturity, 

in principal and interest, the said Williams executed con- 
28 currently with said notes, by act before Theodore Guyol, 

notary public, his certain instrument of mortgage in favor of 
the said creditors or any future holders of said notes, whereby he 
mortgaged in their favor a certain sugar plantation sitnate in the 
parish of Terrebonne, in this State, known as the “Ardoyne” plan- 
tation, and particularly described in the bill, together with all the 
buildings and other improvements thereon, and all implements, 
horses, mwnules, cattle, ete., thereunto be Jonging. 


ure ‘lees tn . _ — 7 = A 4 
cherie ithe enahtentenbiteenmen ieee ae 


16 THE NEW ORLEANS NATIONAL BANKING 


3. We constituted the commercial firm of S. H. Kennedy & Co.,. 
existing and doing business in the city of New Orleans at the time 
of the execution of said act of mortgage of April 12, 1872, by the 
said Nolan S. Williams, and it is true, as averred in the third para- 
graph of said bill, that our said firm, represented by Samuel H. 
Kennedy, a member thereof, intervened in and became parties to 
said act, and that we thereby bound and obligated ourselves to the 
other parties to said act, and said parties bound and obligated them- 
selves respectively to us, as stated in the third paragraph of said bill, 
in so far as the averments of said paragraph are warrantad and borne 
out by the language of the terms and stipulations of said act, and no 
further, which said language is as follows: 

“It is hereby agreed that during the continuance of this mortgage 
the said plantation shall be conducted and cultivated by the said 
Nolan S. Williams, who shall be entitled to receive the sum of two 
thousand dollars per year for his support and family supplies out 
of the advances to be made to the said plantation, as hereinafter 
mentioned. 

“ Here the said Samuel H. Kennedy, acting for and in the name 

of his commercial firm, known in said city under the style 
29 of S. H. Kennedy «& Co., declared that he does hereby bind 

his said firm to make all the necessary advances, both in cash 
and in the purchase of supplies, to cultivate and carry on the said 
plantation during the existence of the foregoing mortgage, which 
said advances are to be made from time to time and shall not ex- 
ceed the sum of thirty thousand dollars per year, the same to be 
evidenced by the open account kept by the said firm between them 
and the said plantation. 

“And in order to secure unto the said firm of S. H. Kennedy & 
Co. the full payment and reimbursement of all advances to be made 
by them as aforesaid to carry on the said plantation, and not to ex- 
ceed the sum of thirty thousand dollars per year, together with all 
interest thereon, at the rate of eight per cent. per annum, the said 
Nolan 8. Williams further declared that he does by these presents 
mortgage and specially hypothecate the said described plantation in 
favor of the said Samuel H. Kennedy, Julius Vairin, and Paul E. 
Mortimer, composing the said firm, with promise not to sell, alien- 
ate, or encumber the same to the prejudice of this act of mortgage, 
which ts hereby granted to secure thirty thousand dollars. 

“It is hereby specially agreed by and between all the parties 
hereto that the mortgage just granted in favor of S. H. Kennedy «& 
Co. shall have priority and rank of first mortgage over the one here- 
inbefore granted by the said N.S. Williams in favor of his said 
creditors. : 

“And in order more fully to secure the payment of the advances 

to be made by the said firm of S. H. Kennedy & Co., as 
30 aforesaid, and to provide the means therefor, the said N. S. 
Williams does hereby pledge unto the said firm all the crops 
that shali or may be made on the said plantation during the existence 
of the foregoing mortgage ; and in consequence of this pledge, and in 
order to carry the same into effect, he hereby binds himself and his 


Sars Sie ae. ; ey ae eo SE Sr 
‘3 og a a Aid ca) oe) TAS tar tee te ee 
ot ee, ek sites : 
x : 


ASSOCIATION ET AI. V8. E. D. LE BRETON, ASSIGNEF, &C. 17 


heirs to consign and ship all the said crops to the said firm for sale 
in this city, it being well understood and agreed that the said firin 
shall be entitled to the usual mercantile commissions and charges 
upon all crops which shall or may be sold by them in virtue of the 
foregoing pledge and agreement; and that after the reimbursement 
of their advantages in capital, interest, and costs, the balance of the 
proceeds of said crops shall be applied each year by the said firm 
to the payment of the interest on said notes, and should there be 
any surplus it shall be divided pro rata among the holders of the 
new notes and be credited on the backs thereof as so much paid on 
account of the principal.” 

4. We admit that it is true, as averred in the fourth paragraph of 
said bill, that the stipulations of said act of mortgage of the twelfth 
of April, 1872, were subsequently, by another act passed before Theo- 
dore Guyol, notary public, on the 30th of December, 1872, and signed 
by all the parties to the aforesaid act of April 12th, 1872, except David 
C. McCann, changed and modified; and that the averments of said 
fourth paragraph of the bill as to the tharacter of the changes and 
modifications so made are true in so far as they are warranted and 
borne out by the language of said act of the 30th December, 1872, 

and no further, which language, after a recital of the stipu- 
31 lations of the said act of April 12th, 1872, is as follows, viz: 
“And whereas it is now ascertained that the expense of 
making the crops on said plantation and of taking them off will 
exceed the said sum of thirty thousand dollars per year ; and whereas 
the said firm of S. H. Kennedy & Co. have agreed, and do hereby 
agree and bind themselves, to make all further necessary advances, 
both in cash and the purchase of supplies, to cultivate and carry on 
said Ardoyne plantation, and to pay the deficit of the’ present year, 
which said advances are to be made from time to time and are not 
to exceed the total sum of forty thousand dollars for the year ending 
on the 31st of December, 1872, and the total sum of thirty-five 
thousand dollars for each succeeding year, including the advances 
to be made according to the stipulations contained in the said act of 
the twelfth day of April last, 1872, and which said advances are to 
be evidenced by the open account to be kept by the said S. H. Ken- 
nedyv & Co. between themselves and the said plantation.” To sectire 
said advances to the extent aforesaid, the act goes on to declare that 
the said Nolan 8S. Williams mortgages and specially hypothecates 
with the pact de non alienando in usual form, the said Ardoyne planta- 
tion to the said firm. And, after declaring the appearance as 
parties to said act, by name, of all the creditors who were parties to 
said prior act of April 12th, 1872, it goes on to say : 

“Which said appearers declared that in their respective capacitics 

as mortgage creditors of said N.S. Williams, for the sums and 
amounts detailed and fully set forth in said act of the twelfth 
a2 of April last, 1872, and as holders of the several notes de- 
scribed in said act, and representing the said sums and 
amounts, they do hereby consent and agree that the mortgage just 
granted by the said N.S. Williams shall have rank and priority of 
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first mortgage over the one granted in their favor by said act act of . 


the twelfth day of April last, 1872.” : 

By these two acts, as is apparent upon their face, our firm under- 
took to make large advances in cash and supplies to Nolan 8. Wil- 
liams, with the consent and concurrence of his mortgage creditors, 
and to enable him to cultivate and carry on the mortgaged planta- 
tion; and it is shown that the sum of thirty thousand dollars per 
annum stipulated for in the first act of April 12th, 1872, was found 
to be largely inadequate for the purpose of cultivating and taking 
off the crops of the year 1872, and that by the terms of the second 
act of December 30th, 1872, our firm was to advance for that year 
a sum not to exceed forty thousand dollars, and for the subse- 
quent years not to exceed thirty-five thousand dollars for each 

ear. 

We deem it material to state, for the information of the court, 
some of the circumstances under which our firm undertook to make 
the large advances in cash and supplies provided for in said two 
acts as conducive to a due appreciation by the court’ of the true 
character of the demands and charges made by the bill exhibited 
against us by complainants in this cause. 

From the recitals of the act of mortgage of April 12th, 1872, it 
appears, and such we aver the truth to be, that when application 

was made to our firm to make the large advances required to 
Be cultivate and carry on the said Ardoyne plantation, and prior 

to the execution of said act of mortgage of April 12th, 1872, 
the said plantation was encumbered by a mortgage before W. B. 
Kleinpeter, notary public, executed on the 31st day of January, 1871, 
to secure seventeen several promissory notes of the said Nolan 8. 
Williams of the same date, each for the sum of six thousand two 
hundred and fifty dollars, the aggregate amount in principal of said 
seventeen mortgage notes being one hundred and six thousand two 
hundred and fifty dollars, with which said Ardoyne plantation was 
then encumbered. : 

Prior to the execution of said act of mortgage of April 12th, 1872, 
it appears from the recitals in said act that the following-named 
parties thereto, respectively, held the notes of the said Williams for 
the principal sum each of six thousand two hundred and fifty dol- 
lars, secured by said mortgage of January 31st, 1872, as collateral 
security for indebtedness to them, respectively, of the commercial 
firm of Von Phul Brothers, of New Orleans, who were.then insolv- 
ent—that is to say: 

The complainant, the said New Orleans National Banking Asso- 
ciation, held nine of said notes for the aggregate amount in_ princi- 
pal of fifty-six thousand two hundred and fifty dollars as_ collateral 
security for an indebtedness to them of said Von Phul Brothers of 
fifty thousand dollars. 

The complainant, the said James J. McComb. held one of said 
notes for six thousand two hundred and fifty dollars as collateral 
security fer an indebtedness to him of said Von Phul Brothers of 

six thousand dollars. 
o4 The defendant and cross-complainant, the said David C. 
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McCan, held one of said notes of six thousand two hundred and 
fifty dollars as collateral security for an indebtedness to him of the 
said Von Phul Brothers of tive thousand dollars. 

TLe defendant, the said Mechanics’ and Traders’ Bank, now in 
liquidation, held one of said notes of six thousand two hundred and 
fifty dollars as collateral security for an indebtedness to said bank of 
the said Von Phul Brothers of four thousand five hundred dollars. 

The defendant, the said State National Bank of New Orleans, held 
four of said notes for an aggregate amount of twenty-five thousand 
dollars as collateral security for an indebtedness to said bank of said 
Von Phul Brothers of twenty-three thousand dollars. 

It therefore appears that prior to the execution of said act of mort- 
gage of April 12th, 1872, the several parties thereto above named 
respectively held notes of the said Nolan S. Williams secured by said 
mortgage on Ardoyne plantation of the 31st of January, 1871, as 
above stated, for an aggregate principal sum of one hundred thou- 
sand dollars, as collateral security for an indebtedness due them re- 
spectively by insolvent debtors, amounting in principal to the sum 
of eighty-eight thousand and five hundred dollars; and we severally 
say that in entering into said act of mortgage of April 12th, 1872, 

the said parties above named were dealing with a debtor of 
35 security debts, the said Williams, already heavily, if not hope- 

lessly, embarrassed, and with property, the said Ardoyne 
plantation, already encumbered with a mortgage far beyond its value ; 
and that all of the said notes of the said Williams secured by said 
mortgage of April 12, 1872, were given to the parties therein men- 
tioned respectively, as stated in said act of mortgage, 'n novation of 
the said debts as aforesaid due to said parties respectively by said 
insolvents, Von Phul Brothers, ani in ex eras forand[in] lieu of the 
said notes of the said Williams secured by said mortgage of January 
dist, 1871, then held as collateral security by the said creditors of 
the said insolvents, and for no other consideration. 

By the said act of mortgage of the 12th of April, 1872, the said 
Williams acknowledged himself to be indebted to them respectively, 
as above stated, on that day in sums amounting in capital, interest, 
and cost to the aggregate sum of ninety Chousand two hundred and 
thirty dollars and seventy-one cents, to secure which umount as 
principal, with interest thereon at the rate of eight per cent. per 
annum from that date, payable annually, the said mortgage of April 
12th, 1872, in favor of said parties was executed, and we severally 
say that thereby the said plantation was encumbered to an extent 
greatly beyond its value. 

And, further answering, we severally say that the value of said 
Ardoyne plantation and its availability as security for so large a 
mortgage indebtedness was mnainly, if not entirely, dependent upon 
its being kept in a high state of cultivation and productiveness, and 

that to du this necessarily involved the employment of a large 
vb ‘ash capital; that the employment of such capital for such 
purpose was essentially bazardous, the outcome of the in- 
vestment being largely dependent upon the vicissitudes of the sea- 
sons and other contingencies; that the sugar industry of Luuisiana, 
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which had been almost entirely destroyed during the late war, had . 
slowly revived under the tariff of 1862, until the tariff legislation of 
1870 reduced the low grades of sugar to an average of two cents per 
pound, which nadir so disastrously to the sugar-producing in- 
dustry of the State that it led to the bankruptcy of a large number 
of sugar commission houses in New Orleans, and there was no 
relief from the consequence of this adverse legislation until Con- 
gress, in 1875, advanced the duties on sugar twenty-five per cent. 

In the midst of this period of depression and disaster to the sugar 
industry of the State—that is to say, in the spring of 1872—applica- 
tion was made to our firm as aforesaid on behalf of the said Nolan 
S. Williams and of his said mortgage creditors holding his notes 
for the principal sum of one hundred thousand dollars, as collateral 
security for debts due them by insolvents, as aforesaid, to undertake 
to make the large cash advances indispensable to the cultivating 
and rendering productive of the plantation encumbered by the said 
mortgages. At first 1t was estimated that an advance of thirty 
thousand dollars per annum would be adequate for the purpose, 
but it was afterwards found necessary to increase the amount to be 
advanced to forty thousand dollars for the year 1872, and to thirty- 
five thousand dollars per year thereafter. 

At the time and under the circumstances, it was unwise and 

impolitic, as the result has proved, for us to assume the risk 
37 of such an undertaking; but we did assume it, upon the 

terms and conditions and to the extent set forth in said acts 
of April 12th, and December 30th, 1872, and we believe and sev- 
erally say that it would Lave been a matter of extreme difficulty, 
if practicable at all, for the said Nolan S. Williams and his said 
mortgage creditors to have induced any other merchants or mer- 
chant in the city of New Orleans, at the time and under the circum- 
stances, to undertake to make such advances to the extent and upon 
the terms and conditions stated in said act. 

And, further, we severally say that at and prior to the time when 
application was inade to us, as aforesaid, to assume the risk of mak- 
ing the said large advances, neither our firm nor any member there- 
of, was a creditor of said Nolan S. Williams, nor in any way con- 
cerned or interested in said Ardoyne plantation, nor in any of the 
claims on said Williams and on said plantatior. of said mortgage 
creditors, except in so far as Samuel H. Kennedy, of our firm, was 
interested and concerned officially, as president of the State National 
Bank of New Orleans, in the claim of said bank, as aforesaid, against 
the suid Williams and the said plantation. 

And, here, I, Samuel H. Kennedy, answering separately for my- 
self, say that it was at my instance that the other members of my 
said firm agreed to make the advances stipulated for in said acts of 
April 12th, and December 30th, 1872, and that in so inducing my 
firm to enter into said undertaking I acted, according to the best of 
my judgment, in the Interest of the said State National Bank of New 

Orleans, and of said other mortgage creditors of said Nolan S. 
38 Williams, and of said Williams himself, and that I then be- 
lieve- that any firm would be secured for the advances to be 
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made by us by the lien and privilege upon the crops and the first 
mortgage upon the plantation stipulated for and granted us by the 
said acts. 

And, further answering, we, the said Samuel H. Kennedy, Julius 
Vairin, and Paul E. Mortimer, severally say that in entering into 
the agreements set forth in said acts we had no motive or object 
whatever, except as above stated, as to Samuel H. Kennedy, other 
than to earn legitimately, in the line of our business as factors and 
commission merchants, the customary commissions, interest, and 
charges incident to the transaction of such business as usually con- 
ducted in this city and State. 

And we severally say that we never would have agreed to make 
the large advances stipulated for in said acts, or any advances what- 
ever, to an impoverished and embarrassed planter, as the said Nolan 
S. Williams was at the time, to cultivate and carry on a plantation 
encumbered, as Ardoyne then was, with mortgages far beyond its 
value, except upon a distinct understanding with all parties in in- 
terest that we should only risk our capital in such an undertaking 
upon being effectually secured therefor, not’ only by the usual lien 
and privilege on the crops, which we knew to be often inadequate 
and illusory, but also by a mortgage on the plantation itself, superior 
in rank to all antecedent mortgages, and upon a distinct and un- 
equivocal waiver, in favor of the mortgage to us of all anterior mort- 
gage rights whatever; and such we severally aver was the distinct 

understanding and agreement by and between all the parties 
39 to said acts of April 12th, and December 30th, 1872, when the 
said acts were executed. 

The mortgage granted to us by the said acts is therein ex- 
pressly denominated a first mortgage. To style a mortgage a first 
mortgage, and to say of it at the same time that it is not enforce- 
able during the existence of inferior mortgages, to their detriment 
and obliteration even, if need be, is a contradiction in terms, and 
the assumption in the bill of complaint herein that the first: mort- 
gage granted us by said acts, and upon the faith of which our cash 
capital to the large amounts stated in said acts was to be advanced 
and paid out, was intended to be a mortgage not enforceable during 
the existence of the inferior mortgage of the antecedent creditors of 
the said Nolan S. Williams, is an assumption to the last degree un- 
reasonable and absurd, and altogether unwarranted by the terms of 
said acts of April 12th and December 30th, 1572. 

5. In answer to the averment in the fifth paragraph of said bill, 
that “the said plantation was of great value,” we severally say, upon 
information, that it was of the value placed upon it in the sworn 
appraisement of it made on the 6th of March, 1874, by Colton A. 
Buford and Edmund McCollum, reputable citizens of the parish of 
Terrebonne and thoroughly competent judges of the value of said 
plantation, and of no great value, by which appraisement the said 
plantation, with all the buildings and improvements, implements, 
and animals thereon, was estimated to be worth the sum of twenty- 
seven thousand five hundred and thirty-six dollars and sixteen 
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cents, as by reference to a duly certified copy of said appraisement, 
herewith filed and marked Exhibit A, will fully appear. 
40 And in answer to the averment in said fifth paragraph of 
said bill, that said plantation was capable of producing large 
revenues, we severally say that it was capable of producing and did 
produce revenues to the extent stated in the exhibits herewith filed 
and marked B, C, D, E, and to no greater extent. 

And, in answer to the averments in said fifth paragraph, “ that 
it was the purpose of said agreements ” (meaning the agreements of 
said acts of April 12th and December 30th, 1872) “ to cuitivate the 
same” (meaning the Ardoyne plantation), “and apply the proceeds 
of the crops to be raised during the existence of said mortgage” 
(meaning the mortgage granted in favor of the antecedent cred- 
itors of said Williams), “to the extinguishment of the said notes 
held by complainant and others as aforesaid, in principal and in- 
terest from year to year, without reference to their maturity,” we 
severally say that said averments are untrue, except to the limited 
extent hereinafter admitted ; we severally aver that the purpose of 
suid agreements was that the proceeds of the crops should S first 
applied to the payment of the contemplated indebtedness to our firm, 
and that in case of there being a balance remaining over after pay- 
ment of all indebtedness to us, and in no other case,so much of the 
proceeds of such crops as constituted such balance, and no more, 
should be applied to the payment of the interest and principal of said 
mortgage notes, as clearly appears from the express language of the act 
of April 12th, 1872, which declares, “ that in order more fully to secure 
the payment of the advances tu be made by the said firm of S. H. Ken- 

nedy & Co.,as aforesaid, and to provide means therefor, the said 
41 N.S. Williams does hereby t-te unto the said firm all the 
crops that shall or may be made on the said plantation during 
the existence of the foregoing mortgages, and in consequence of this 
pledge. and in order to carry the same into effect, he hereby binds 
1imself and his heirs to consign and ship all the said crops to the 
said firm for sale in this city, it being well understood and agreed 
that the said firm shall be entitled to the usual mercantile commis- 
sions and charges upon all crops which shall or may be sold by 
them in virtue of the foregoing chides and agreement, and that after 
the reimbursement of their advances in capital, interest, and costs, 
the balance of the proceeds of said crops shall be applied each year 
by the said firm to the payment of interest on said notes,and should 
there be any surplus it shall be divided pro rata among the holders 
of said new notes, and be credited on the back thereof as so much 
paid on account of the principal.” 

In answer to the averments of said fifth paragraph of the bill, that 
our firm “entered upon the execution of their obligations under 
said two acts, and made some advances to carry on said plantation 
during the years 1872 and 1873, the amount of said advances being 
unknown to vour orators, as they have never rendered any account 
thereof,” we severally say that our firm made advances under said 
acts in the years 1872 and 1573 to the full extent required by said 
acts, as shown by exhibits herewith tiled and made part of our an- 
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swer ; and we severally further say that by express agreement of the 
complainants, and of all the parties to said acts, the extent of the ad- 

vances thereunder, when made by us, was “to be evidenced 
42 by the open account to be kept” by our firm between us 

“and the said plantation,” which accounts we aver were 
regularly, fairly, and correctly kept by us according to the usage 
and custom of merchants in like cases, and a statement of which 
we have at all tines held ovrselves in readiness to furnish to any 
party or parties to said acts upon application to us therefor; but 
we severally say that no such application, to the knowledge of 
either of us, was ever made by any party or parties to said act 
until we were called upon by the bill in this cause, upon the false 
and libellous averment therein contained of fraud and conceal- 
ment on our part in regard to said accounts and the transactions 
to which they relate, to render to the complainants the accounts 
called for by the said bill. 

And we further severally say that, except as above stated, no ac- 
counts were kept by our firm between us and the complainants or 
other parties to said acts, and that no sych other accounts were con- 
templated or required by said act to be kept, except in a contingency 
which never occurred, to wit, that of a balance of the proceeds of 
the crop remaining after the payment and reimbursement to us of 
our advances and customary commissions, interest, and charges 
thereon; and we further say that it was never, to the knowledge of 
either us, claimed or pretended, by the complainants or either of 
them, or by any party to said acts of April 12th and December 30th, 
1872, that any such balance had ever occurred or existed from the 
time of the execution of said acts until such claim or pretension 
was for the first time made in and by the said bill filed in this 

cause on the 15th day of May, 1582. 
43 6. And, further answering, we severally say that the aver- 

ments in the sixth paragraph of said bill “that on or about 
the first of January, 1874, the said S. H. Kennedy & Co. conceived 
the idea of acquiring for themselves or for the benefit of the defendant, 
S. H. Kennedy, a title to said plantation divested of the lawful, just, 
and equitable claims” of complainants and the other holders of said 
notes secured by said inferior mortgage of April 12th, 1872, and 
“that, in pursuance of such purpose, they then resolved to repudiate 
their obligations and make no further advances under the terms 
of said mortgage,” are all and singular false and libellous, except 
that it is true that we did, at or before the time stated, for good and 
lawful reasons, determine to make no more advances under said acts 
of April 12th and December 36th, 1872, and to proceed regularly 
and according to law, under the advice of competent and reputable 


_ counsel, to enforce the first mortgage on said Ardoyne plantation 


granted us by said acts, for the purpose of thereby collecting, as far 
as practicable, a balance then due us and secured by said mortgage 
of twenty-eight thousand and ninety-seven dollars and twenty-six 
cents, being the balance then due us, as shown by the accounts kept 
by us in conformity to the terms and requirements of said acts of 
April 12th and December 30th, 1872, after crediting in said ac- 
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counts the proceeds of all crops of said plantation received by us 
up to that time, as by reference to said accounts, herewith filed and 
made a part of this answer and marked Exhibit- B and GC, will 
fully appear. : 
And, further answering thesaid false and libellous averments 
44 in said sixth paragraph of said bill, we severally say that 
neither of the complainants, to wit, the said New Orleans 
National Banking Association, an insolvent institution now in liqul- 
dation and herein represented by Nicholas W. Casey, the receiver 
thereof, nor James J. McComb did have, or could have had, at the 
time of or prior to the filing of said bill against us any knowledge 
or information worthy of belief to warrant or justify them, or either 
of them, in instructing the counsel who drew said bill to embody in 
said bill the said false and libellous charges against us; and we sev- 
erally say that we do not believe that, in point of fact, they, or either 
of them, ever did so instruct the said counsel; and further we say 
that the said James J. McComb has, since the filing of said bill in 
which said false and libellous charges are made in his name against 
us, distinctly disavowed and disclaimed to the defendant, Samuel H. 
Kennedy, ever having given any directions or instructions to the 
said counsel to warrant the making of the said false and libellous 
charges against us set forth and averred in the said sixth paragraph, 
or any of the other false and libellous charges set forth and averred 
against us elsewhere in said bill; and, furthermore, we severally say 
that we have reason to believe, and do believe, upon information 
received from the said complainant, James J. McComb, and from the 
defendant and ssh: 2 David C. McCann, that none of 
the false and libellous charges made against us in this suit in their 
names were made in pursuance of instructions from them to the said 
counsel, but that all and every of said false and libellous charges 
were made by the said counsel without any instructions to 
45 that effect from their said clients, and that they, the said coun- 
sel, are individually and personally responsible therefor to us 
in damages, which we reserve to ourselves the right to claim here- 
after In an appropriate form of action. 

And, further answering, we severally say that the averments in 
said sixth paragraph of said bill, that in pursuance of the lawful pur- 
pose so falsely and Jibellously charged against us as aforesaid in the 
first part of said paragraph, that “the said S. H. Kennedy & Co. 
agreed with the defendant, Nolan S. Williams, that a sale of said 
plantation should take place under the color of some kind of legal 
proceedings ostensibly for the purpose of paying advances pretended 
to have been made under the terms of said mortgage, but for the real 
and secret purpose of fraudulently divesting the mortgage rights,” 
of complainants and the other holders of said notes “and giving to 
the defendant, Samuel H. Kennedy, a title to said plantation,” are 
all and singular false and libellous, and we, severally, specially, and 
emphaticaily deny the charges therein contained of concealment and 
fraudulent intent, and severally say that the truth of the whole mat- 
ter is,as hereinbefore stated, that we did intend, about the time 
stated, to proceed to enforce a sale under our first mortgage of the 
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said plantation, regularly and openly and under the advice and direc- 
tion of reputable counsel learned in the law, who conducted and 
controlled all proceedings thereupon taken for the enforcement of 
our said mortgage; and that the purchase of said plantation at the 
sale to be had under our mortgage was not contemplated or intended 
by us or either of us, except in so far as it might become necessary 

for the lawful protection of our interests as first-mortgage 
46 __ creditors and plaintiffs in the proceedings to be taken to en- 

force the mortgage; and we specially and emphatically deny 
ng iee or unlawful agreement with the mortgage debtor, Nolan 
S. Williams, as charged in said bill or otherwise. 

And we severally deny that the written agreement by act before 
Guyol, notary, of the 25th of January, 1874, between us and the said 
Nolan S. Williams, mentioned in said bill, was, as is charged in said 
sixth paragraph of said bill, entered into by us in pursuance of the 
fraudulent purpose charged in the bill, or of _— purpose that was 
not perfectly lawful and proper, and we severally say that the ad- 
mission therein made by the said Williams, that he was indebted to 
us on that day in the sum of twenty-eight thousand and ninety- 
seven dollars and twenty-six cents fo! advances made during the 
years 1872 and 1873, under said acts of April 12, and December 30th, 
1882, was a perfectly lawful admission and proper to be made by 
him at the time and under the circumstances, and wa3 in accordance 
with the truth of the matter, as shown by the accounts required to 
be kept by us, by the terins of said acts, and which, by the express 
agreement of complainants and of all the parties to said acts, were to 
be evidence of the amount of the indebtodnens of the said Williams 
to us for such advances, and which accounts we severally aver were 
true and correct in all particulars. 

And we further severally say that, as the said Nolan S. Williams 
was justly and truly indebted to us as aforesaid on the said 28th 

day of January, 1874, in the said sum of twenty-eight 
47 thousand and ninety-seven dollars and twenty-six cents, 

which said indebtedness was secured by the said first mort- 
gage in our favor on the said Ardoyne plantation, there was noth- 
ing unlawful or improper in his confessing judgment for this 
amount in our favor, as he did in and by said act of the 28th of 
January, 1874; and, having so confessed judgment, we further sev- 
erally say that there was nothing unlawful or ae in his 
waiving, as he did subsequently in the suit instituted by us to 
enforce our mortgage, the delays and formalities specified in detail 
in the said sixth paragraph of said bill, and therein charged and 
hereby admitted to have ae waived by him. We severally deny 
that all or any of said waivers were made in pursuance of any 
covert or unlawful understanding or agreement between us, or either 
of us, and the said Williams, and say that all of the proceedings 
in said suit to enforce our said mortgage were had and taken by 
and under the immediate direction, supervision, and control of our 
counsel, Messrs. Randolph, Singleton & Browne, a law firm of high 
professional standing, and who would not have allowed themselves 
to be made instruments in the concoction and carrying out ofa 
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scheme of the fraudulent character of that so as aforesaid falsely 
charged against us by the counsel who drew the bill of complaint 
in this cause. ; 

We furthermore severally deny that the complainants or any of 
the other holders of the said notes secured by the said secondary 
and subordinate mortgage granted by said acts of April 12th and 
December 30th, 1872, were in anywise wronged or injured or sub- 

jected to any loss whatever otherwise avoidable, by reason 
48 of said confession of judgment and waiver of delays and form- 

alities complained of in the said sixth paragraph of said bill, 
and severally say that, while it might, and doubtless would, have 
occasioned unnecessary delay and further and needless expense and 
loss to us if the said Williams had resisted the enforcement of our 
said first mortgage by untruthfully denying the existence and 
amount of his indebtedness to us, and by availing himself of all 
the formalities and delays which were waived, he would by so doing 
in nowise have benefited the complainants or other holders of said 
notes secured by said inferior mortgage. 

And we severally deny that it is true, as averred in said bill, that 
the holders of said notes secured by said inferior mortgage were 
necessary parties to the proceeding instituted on our behalf to en- 
force our said first mortgage, and say that we are advised, as matter 
of law, with which counsel who drew the bill of complaint in this 
cause ought to be well aware, that not only is it not necessary in a 
suit in a State court of Louisiana to enforce a Louisiana mortgage 
by a first mortgagee to make inferior mortgagees parties to such pro- 
ceeding, but that any one of a number of inferior or concurrent 
mortgugees may proceed to enforce his mortgage by the sale of the 
mortgaged property without making any other superior or concur- 
rent mortgagees parties to such proceeding ; and we further say that 
to predicate a charge of covin and fraud, as is done against us in 
and by the bill of complaint in this cause, against a mortgagee 
upon the fact that he has proceeded in the usual course to enforce 

his mortgage without making other, and especially inferior 
49 mortgage, creditors parties to the suit, is utterly unwarranted 
by the laws of Louisiana. 

And further we severally say that, while we admit that the com- 
plainants and other holders of said notes secured by said inferior 
mortgage were not made parties to this suit to enforce our said first 
mortgage, to have done which, we are advised, would have been an 
unusual and exceptional course of proceeding, we deny that there 
was any concealment whatever in regard thereto on our part, and 
say that the entire ‘abe eacatys was conducted with all the notice and 
publicity required by law; and we say furthermore, upon informa- 
tion and belief, that the complainants and the other holders of said 
notes secured by said inferior mortgage all had information and 
knowledge at the time thereof of the institution and pendency of 
the suit to enforce our said first mortgage, and of the sale there- 
under of the said Ardoyne plantation to Samuel H. Kennedy, and 
that all of them acquiesced in said proceedings and said sale ‘at the 
time of their occurrence, and none of them ever complained of or 
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A objected thereto until the filing of the bill and cross-bill in this 
| cause. 

of We severally admit that it is true, as stated in the said sixth par- 


y agraph of said bill, that on the 31st day of January, 1874, S. H. 
] Kennedy & Co. filed a petition in the fifteenth judicial district court 
for the parish of Terrebonne against the said Williams, but we say 
that said petition was not based solely upon said confession of 
judgment, but sets forth fully and at large the terms of the 
said acts of April 12th, 1872, and December 30th, 1872, as well 
| those in favor of the complainants and other holders of said notes 

secured by said inferior mortgage as those in favor of 
50 J.H. Kennedy &Co. We admit that itistrue thatsaid petition 

claimed a first mortgage on said plantation for the amount 
then due, as evidenced by the accounts kept by us in conformity to 
the requirements of said acts of April 12 and December 30, 1872, 
and admitted by said Williams to be due by said act before Guyol, 
notary, of the 28th of January, 1874, and that said petition prayed 
that the said plantation should be seized and sold to svtisfy said 
sum, and we admit thata writ of seizure and sale was issued ac- 
cordingly on the said 31st of January,1874, and that said Williams 
signed a written consent that the at of said plantation should be 
made under said writ on the first Saturday in March, 1874, and that 
an extra copy of the official journal should be issued on the 2nd day 
of February, 1874, with the advertisement of the sale, but we sev- 
erally say that in these, as in all other particulars, the judicial pro- 
ceedings for the enforcement as aforesaid of our said first mortgage 
were conducted, controlled, and managed entirely by our said coun- 
sel, Messrs. Randolph, Singleton & Browne, in whom we repose en- 
tire confidence, and to whom no directions or instructions were given 
by us, or either of us, as to the mode or manner of conducting the 
proceedings in any respect ; and we severally specially deny that 
anything whatever was done by us, or either of us, directly or indi- 
rectly, or through the ageney or instrumentality of our counsel 
aforesaid, in connection with the said proceedings to enforce our said 
mortgage with any fraudulent, unlawful, or improper intent or 
design whatever, and we severally say that all. and singular the 
averments, suggestions, and insinuations to the contrary In said 
bill of complaint contained are false, libelous, and untrue in every 


particular. 
51 Furthermore, we say that we are advised that vt the law 
of the State then in force relative to the sales under execu- 


tion all such sales were required to be made on the first Saturday in 
each month after the expiration of the time required by law for ad- 
vertisement of such sales, which, in the case of real estate, was 30 
days; and that we are further advised that by the 23d section of the 
Revised Statutes of the State, then in force, it was expressly enacted 
“that in all cases where it is required by law that orders, notices, or 
advertisements of any kind by any public officer shall be inserted 
in public newspapers, such publication and insertion shall be as 
valid when made in supplements to newspapers as if the same had 
been made in newspaper sbeets.” And we are advised and severally 
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say that a public advertisement of a sheriff’s sale of real estate in 
‘the official journal of the parish where the property is situated, made 
thirty days before the day of sale, as was done in this case, is a full 
atid formal compliance with all the requirements of law, whether 
made in the body of the newspaper or in the extra or supplemental 
issue thereof. 

‘Furthermore, we are advised and severally say that had there 
been any irregularity in the advertisement of the sale or any other 
informality or informalities attending it, which we deny, the com- 
plainants are debarred from impugning said sale on the ground of 
any such irregularities or informalities by section 3392 of the Re- 
vised Statutes of Louisiana, which declares that “ all informalities 
connected with or growing out of any public sale made by any per- 
son authorized to sell at public auction shall be prescribed against 
by those claiming under such sale after a lapse of five years 

from the time of making it,” which statutory limitation we 
52 jointly and severally plead in bar to so much of said bill as 

seeks or question or :mpugn the validity of the sale of said 
Ardoyne plantation to said Samuel H. Kennedy, made to him by 
the sheriff on the 7th day of March, 1874, more than five years 
prior to the filing of said bill. 

And, further answering, we severally say that full publicity, and 
all the publicity required by law in such cases, was given by re- 
peated advertisements of said sale prior to the time of its taking 

lace; that such advertisements were inserted in the “Terrebonne 

Sunner,” the official organ of the parish of Terrebonne, a newspaper 
published weekly at the parish seat, six several times—that is to say, 
in the issues of February 2nd, 7th, 14th, 21st, and 28th and of March 
7th, 1874, as fully appears from the official return to the sheriff of 
said parish of Terrebonne upon the writ of seizure and sale in the 
said suit of J. H. Kennedy & Co. vs. N.S. Williams, No. 3799 of the 
docket of the fifteenth judicial court for the parish of Terrebonne, 
filed in said court on the 2nd of May, 1874, a duly certified copy of 
which is herewith filed as an exhibit and marked H. 

And, further answering, we severally say that prior to the day of 
said sale, to wit, on the sixth day of March, 1874, the said plantation 
so advertised to be sold by the sheriff on the 7th of March, 1874, was 
duly appraised in manner and form required by law, the same hav- 
ing been previously subdivided into lots of from ten to fifty acres, as 
required in such cases by the constitution and laws of the State then 

in force; and we further say that the appraisers who, upon 
o3 their oaths, made said appraisement were Edward McCollum 

and Colton A. Buford, citizens of said ‘parish, of high standing 
and character and thoroughly familiar and conversant with the value 
of the property to be appraised; and we further say that the aggre- 
gate amount for which all of the lots into which said plantation was 
subdivided, together with all the buildings and improvements 
thereon, and all the implements, animals, ete., thereto belonging, 
were appraised was the sum of twenty-seven thousand five hundred 
and thirty-six dollars and sixteen cents, a sum less than the amount 
so as aforesaid then due to us under our said first mortgage and 
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called for by the said writ of seizure and sale then in the hands of 
the sheriff and under which said property was to be sold; all of 
which will fully appear from a duly certified copy of said act of ap- 

raisement haneutih filed and made part of this answer and marked 

xhibit A. 

And, further answering, we severally say that it is true, as stated 
at the close of said sixth paragraph of said bill, that the sheriff of said 
parish offered said plantation for sale on the 7th day of March, 1874, 
and struck the same off to the defendant, Samuel H Kennedy, for 
the price of seventeen thousand dollars, and made and delivered him 
a deed therefor, and that said Kennedy retained the whole price, after 
payment of costs, and took possession of the property immediately 
after the last-named date, and has held the same ever since under 
claim of title in himself or his transferees; but we severally deny 
that it is true, as stated in said paragraph, that the said sheriff in 
making said sale acted under mere color of said writ of seizure and 

sale, or that the price for which said property was adjudicated 
o4 to Samuel H. Kennedy was a mere nominal price; and while 

we admit, as we have before admitted, the waiver of delays 
and formalities as stated in said paragraph, we say again, as we have 
said before, that such waiver was entirely lawful and proper under 
the circumstances, and that the complainants were in nowise injured 
or damnified thereby, and are without right to complain thereof. 

And, further answering, we severally say that the widest publicity 
had been given, by advertisement and otherwise, to the fact that the 
said sale was to take place on Saturday, March 6th, 1874; that it 
was generally known throughout the region in which said plan- 
tation is situated, and that we believe it was well known to the com- 
plainants and cross-complainant in this cause. We severally say that, 
holding a first mortgage on the property for more than it was esti- 
mated to be worth by competent appraisers, it was absolutely neces- 
sary for the protection of our rights and interests for us to be repre- 
sented at the sale and to bid upon the property, and we say that in 
so doing we had no advantage whatever over any other person or 
persons desiring to bid for or purchase said property, or any portion 
of it; that the sale was open, public, fair, and conducted according 
to law in every respect; that Samuel Hl. Kennedy bid at said sale 
for each and all of the subdivisions of said property fully two-thirds 
of the appraised value thereof, and was the last and highest bidder 
in every instance, and as such the property was i RF i to him 
in strict conformity to law, and title thereto made and possession 
thereof delivered to him, as stated in the bill, and the price of ad- 
judication, after payment of costs, credited on our writ with our 

consent; and in all this we severally say there was nothing 
DO whatever unlawful or improper, and that we acted through- 

out solely for the protection of our legal rights by lawfal 
means under the direction and advice of counsel of high standing, 
and with vo purpose, design, or intent whatever to evade, circum- 
vent, or defeat any lawful right or remedy of the complainants, 
cross-complainant, or any other party or person whatever, and we sy 
again that all said singular the averments, suggestions, and in- 
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nuendos in the bill of complaint contained to the contrary are false 
and scandalous libels. 

In answer to the statement, at the end of sixth paragraph of said 
bill, that since said sale to Samuel H. Kennedy of said Ardoyne 
plantation on the 7th of March, 1874, large revenues have been de- 
rived therefrom, we say that only such revenues and none other 
have been derived therefrom as are shown in the exhibits hereto 
annexed and made part of this answer, and marked B, C, D, E, and 
KF, K, L, M,N. | 

We severally say that for the years 1872 and 1873 the said plan- 
tation produced no net revenues at all, but that, on the contrary, 
there was a deficit to its debit for those two years of twenty-eight 
thousand and ninety-seven dollars and twenty-six cents due us 
under the terms of said acts of April 12th and December 30, 1872, 
and secured by the first mortgage in our favor therein stipulated. 
The net proceeds of the sale by the sheriff of the plantation 
under our mortgage were, as credited on our writ, after pay- 
ment of costs, fifteen thousand nine hundred and _fifty-nine dol- 

lars and thirty-two cents, leaving due us thereon a balance 
56 of twelve thousand one hundred and thirty-seven dollars and 

ninety-four cents. Our firm knowing that Nolan 8. Williams 
was insolvent, the plantation was placed upon our books as real es- 
tate for the amount of the debt, to wit, twenty-eigkt thousand and 
ninety-seven dollars and twenty-six cents. The plantation was leased 
out in 1874, and, instead of producing any net revenues, incurred a 
still further loss, carrying the amount, up to December 31st, 1874, 
to thirty-three thousand six hundred and twenty-six dollars and 
seventy-nine cents, which was subsequently reduced by a gain in 
1875 to twenty-five thousand and sixty dollars and thirty-nine cents 
on the 29th of February, 1876, when Samucl H. Kennedy took it to 
his individual account, the firm of S. H. Kennedy & Co. being in 
course of liquidation. 

And I, Samuel H. Kennedy, here answering further, separately 
for himself, say that thereafter the said plantation, instead of  pro- 
ducing net revenues, continued to incur further losses until the end 
of the crop year 1880, when the debit against said plantation upon 
my books, including the cost of a new mill, amounted to over seventy 
thousand dollars. 

7. And, further answering for myself separately, I, Samuel H. 
Kennedy, say that it is not true, as stated in the seventh para- 
graph of said bill, that on or about the 25th of February, 1881, 
[ pretended to sell to the defendants, William L. Shaffer and 
Nolan S. Williams, each one-third interest in said plantation, but 
that the truth is that after the termination of said crop year of 1880 

[ had become alarmed at the large amount of loss incurred 
57 by me up to that time on account of said plantation, as stated 

above, and had determined to sell the ma for whatever it 
would bring; but, having a great desire to give Nolan S. Williams 
an opportunity to continue to remain on the place as a home for 
himself and family, and he having found a friend in William L. 
Shaffer, a neighbor and planter, who was willing to assist him, | 
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did not pretend to sell, as is falsely stated in the bill, but did actually — 
and in good faith sell to them about the time stated a third interest 
each in the said plantation. I had then been in open and undis- 

uted possession of the Ardoyne plantation for the firm of S. H. 

ennedy & Co. and myself individually from the 7th of March, 
1874, under a title the validity of which had never been questioned 
or controverted by the complainants or cross-complainant in this 
cause, or by any one else, nor was it ever controverted or questioned 
until it was done for the first time by the filing of this bill. 

After the sale of Shaffer and Williams, as aforesaid, in 1881, the 
plantation was cultivated and carried on for the joint interest of the 
three of us, one-third each, and for the year 1881 resulted in a profit 
of about sixteen hundred and fifty dollars to each one-third. No 
salaries were paid, no commissions charged, and no interest caleu- 
lated. Had these items appeared there would have been a loss of 
several thousand dollars. The year 1882 was a very disastrous one, 
the plantation having been almost entirely under water, and there 
has been a further loss incurred for that year, the extert of which 
is not yet ascertained, but which will be not less than fifteen thou-. 

sand dollars. es 
58 The sale to Shaffer and Williams of a third interest each 

was made upon a credit of one to five years. By the slander 
upon their title and mine involved in this suit they have been pre- 
vented from making the financial arrangements necessary for culti- 
vating and carrying on the plantation in our joint interest that they 
might otherwise have made, and embarrassment and loss has been 
thereby occasioned, the extent of which cannot yet be determined, 
and they have been forced to sell their one-third interest at « con- 
siderable loss, as they were utterly unable to borrow or raise money 
to carry on and work the plantation. They could not pay their 
notes due for purchase price falling due 2d January, 1883, owing to 
the filing of the bill of complainants which attacked the title to the 
property, and for the loss occasioned thereby, as well as for the un- 
warranted and tnalignant libels uttered in regard to the transaction 
involved in this suit, the right is reserved to hold to account 
therefor all parties responsible therefor in an appropriate form of 
action. 

8. And, further answering, we, Samuel H. Kennedy, Julius Vairin, 
and Paul E. Martimer, severally say that so much of the eighth para- 
graph of said bill as avers that S. H. Kennedy & Co. have not ren- 
dered any eccounts to complainants has already been sufficiently 
answered by us in answering prior portions of said bill, and we fur- 
ther say that the assumption in said bill that a relation of trustee- 
ship exists or did exist at one time between our firm and the com- 

plainants under said contracts of April 12th and December 
o9 30th, 1872, is altogether unwarranted by the facts of the case 
and the gerins of said contracts; and we further severally say 
that nothing has ever come into the hands of our said firm, or either 
of us, in trust for the said complainants, or either of them, or in or 
to which they or either of them have or ever had any right, title, or 
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any way accountable to them or either of them. 

We further verily say that the charge made in said eighth para- 
graph of said bill that at and after a certain time therein specified 
the firm of S. H. Kennedy & Co. violated and repudiated the obli- 
gations of their contracts embodied in said acts of April 12th and 
December 30th, 1872, is wholly and utterly false and unwarranted, 
as are also the averments in said paragraphs that the proceeds of the 
crops of the said Ardoyne plantation for the years 1872 and 1873 
were more than sufficient to pay our firm all the advances legally 
due us under said contracts at the date of said sale of March 7th, 
1874, and sufficient to pay a large portion of said notes secured by 
said inferior mortgage; and we severally say, as before stated, that 
the entire proceeds of said crops were insufficient and inadequate to 
the extent of twenty-eight thousand and ninety-seven dollars and 
twenty-six cents to repay us for the advances then due us under 
said contracts and secured by said first mortgage therein granted. 

9. And, further answering, we severally say that so much of the 
averments of the ninth paragraph of said bill as relate to the alleged 

want of notice to complainants and other holders of said 
60 notes secured by said inferior mortgage of the acknowledg- 

ment of indebtedness and confession of judgment by said 
Nolan 8. Williams by said act of January 28th, 1874, and of the pro- 
ceedings instituted by us as aforesaid to enforce our said first mortgage 
have already been fully and sufficiently answered by us in answer- 
ing prior paragraphs of said bill; and we severally deny that the 
complainants or other holders of said notes secured by said inferior 
mortgage were necessary or proper parties thereto, or that their con- 
sent thereto was In anywise necessary ; and we severally deny that 
they have in any way or to any extent been injured or damaged by 
said act or said proceeding or by said alleged want of notice thereof, 
and we severally aver that said proceedings were regular and law- 
ful in all respects and are binding upon complainants and upo:. all 
other parties in interest, and that all and singular the averments, 
Innuendoes, and insinuations against us, or either of us, in said bill 
contained of fraud and collusion in connection with anv of the mat- 
ters or things therein averred are false in every sense and altogether 
without warrant or support in fact or law. 

10. And, further answering, we severally say that it is true, as 
stated in the tenth paragraph of said bill, that by the terms of said 
acts of April 12 and December 30th, 1872, we bound our firm to 
make the advances 18 weer for in said acts during the existence 
of the mortgage whereby the said notes of the said Nolan S. Wil- 
liams, so as aforesaid held by complainants and other parties to said 

acts, were secured, but we say that at the same time it was 
61 expressly stipulated by the terms of said acts by and between 

all the parties thereto that the mortgage therein granted in 
our favor to secure fo said advances to be made by us should be a 
first mortgage on said plantation and superior in rank to the said 
mortgage therein granted to secure said notes in favor of the com- 
plainants and others. 
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And, further, we say that it is not true, as is assumed in said para- 
graph, that under the law of Louisiana and the terms of said acts the 
existence of said inferior mortgage was necessarily to continue “ for 
ten years from the date of its inscription in the mortgage office, or 
at least until the notes secured thereby fell due, which was on the 
12th to 15th of April, 1877,” but we say that on the contrary, under 
the law of Louisiana and the terms of said acts, the existence of said 
inferior mortgage was liable to be terminated at any time by the 
enforcement according to law of said superior mortgage in our favor 
whenever it should become necessary so to do in order to secure the 
reimbursement and repayment to us of advances made by us upon 
the faith of the security of said first mortgage. 

In so far as the continuance of the existence of said inferior mort- 
gage was dependent upon its inscription in the mortgage office, it 
was not limited toa term of ten years, but could have been pro- 
tracted for any number of years, without limit, simply by having it 
reinscribed within a period of ten years from the date of the Fast 
prior inscription ; and so long as thus kept in existence by inscrip- 
tion and reinscription the said mortgage was not liable to be termi- 

nated by the maturing of the nages secured by it, which fell due 
62 April 12~15, 1877 ; but, unless otherwise extinguished, would 

continue to cxist until the notes themselves were extinguished 
by payment. prescription, or otherwise; and said notes could not, 
in any event, become extinguished by prescription before the lapse 
of a period of five years from their maturity, or ten years from their 
date and the date of the mortgage whereby they were secured, and 
the durationgof the period of prescription was capable of being ex- 
tended for an indefinite length of time by acknowledgment of in- 
debtedness by the debtor or institution of suit upon the notes prior 
to the accruing of prescription; 80 that, upon the theory of inter- 
pretation of the terms of said contracts propounded in said tenth 
paragraph of said bill, the absurd assumption is made that we in- 
tended to and did, in and by said acts, for and solely in consider- 
ation of the usual mercantile commissions thereon and the stipu- 
lated interest of eight per cent., bind and obligate our firm to make 
advances in cash and supplies to the extent, for the year 1872, of 
forty thousand dollars, and to the extent of thirty-five thousand 
[dollars] a year thereafter, to enable the said Nolan S. Williams, an 
impoverished an heavily embarrassed planter, to cultivate and carry 
on a plantation mortgaged beyond its value in favor of the com- 
plainants and others, and to continue to make such advances year 
after year for an indefinite length of time, and this whether we 
were reimbursed or not for advances previously made. 

Now, we severally say that the terms of as acts not only do not 
imply, but, on the contrary, exclude the intention of entering into, 

therein and thereby, of any such absurd engagement by our 
63 firm ; and, further, we severally say that it was never so under- 
stood or intended by ourselves or by any of the parties to 
said acts at the time they were executed, but we say, on the con- 
trary, that the terms and stipulations of said contract a —— 
and express, and that it was so well understood by and between all the 
d—ood 
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parties thereto, that the said mortgage therein granted to secure ) 
said notes so as aforesaid held by complainants and others should 
be inferior and subordinate to the first mortgage therein stipulated 
in our favor, and that, as in all similar cases, the existence of said 
inferior mortgage was liable to be terminated at any time by the 
enforcement of the said first mortgage in our favor, whenever it 
might become necessary so to do, to secure the reimbursement to us 
of advances made upon the faith of the security of said first mort- 
gage; that the terms and stipulations of said acts clearly import 

rie and express, aud that it was so well understood by all the parties 
1 thereto, that not only was our firm to be entitled, as a security for 
a the advances to be made by us, to a lien and privilege upon all the 
crops to be made on said plantation by the means so furnished by 
us, and that the entire proceeds of said crops should be applied, if 


fh necessary, towards the reimbursement of said advances, but further- 
a more that, by virtue of the first mortgage granted by said acts, we 
a were entitled, in case the proceeds of said crops should prove to be 


insufficient to reimburse us for said advances, to have the plantation 
itself seized and sold for that purpose according to law, and to apply to 
the reimbursement of our advances, if necessary, the entire proceeds of 
such sale; and that the terms and stipulations of said act plainly 

import and express, and that it was so well understood by 


he 64 and between all the parties thereto, that in no event were the 
ei complainants and other holders of said notes secured by said 
de inferior mortgage to be entitled to any portion of the proceeds of the 

a sale of said crops or of said plantation, except in case there should 


be a surplus remaining therefrom after full satisfaction of eny and 
all indebtedness to us resulting from advances made by us in accord- 
| ance with the terms of said acts upon the faith of the security therein 
and thereby stipulated in our favor of a lien and privilege upon the 
crops and a first mortgage upon the plantation. | 

And, further answering, we severally say that the allegations in 
3 the said tenth paragraph of said bill contained that we well knew at 
the time of instituting said judicial proceedings (styled in said para- 
graph “pretended” proceedings) against said Williams that our 
“contract to make advances had not terminated,” and that we “had 
no right of action on said mortgage,” and “that the said sale of the 
said sheriff to the defendaat, Samuel H. Kennedy, was part and 
parcel of a conspiracy between said parties to deprive” the complain- 
ants and other holders of said notes “of the valuable rights and 


securities granted them in and by said mortgage,” are all and singu- | 
lar falsehoods, without any warrant or justification whatever; and | 
we severally aver that the truth as to all of said matter is as hereto- j 
fore specitically stated and set forth by us in this answer. ) 
: 11. And, further answering, we severally say that it is true, as ’ 
4 stated in the eleventh paragraph of said bill, that the defend- 
| G5 ant, Nolan S. Williams, availing himself of the provisions of 


the bankrupt act passed by the Congress of the United States 
on the 25th of March, 1867, and amendments thereto, filed his cer- 
tain petition and schedules annexed in the district court of the United 
States for the then distriet of Louisiana on the 18th day of May, 1877, 
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and was duly on a bankrupt on the same day, and that he 
placed the complainants on his schedule as creditors, holding the 
notes now sued upon by them, and acknowledged his indebtedness 
to them therein to the full amount thereof, and that said plantation 
was not surrendered by him, and that no assignee was appointed 
until the defendant, E. D. Le Breton, was appointed as such on the 
25th day of April, 1882, and that said said assignee duly accepted 
and qualified prior to the filing of the bill in this cause, and that 
said Williams obtained a discharge in bankruptcy in said proceed- 
ings in 1877, the date of such discharge left in blank in said bill 
being the 29th day of December of that year. 

As to so much of the said eleventh paragraph as charges that the 
said bankrupt neglected to cause or procure the appointment of an 
ussignee, we say that the complainants have no right to make that 
a ground of complaint in this cause; that we are informed that a 
meeting of creditors for the appointment of an assignee was called 
in said bankruptcy proceedings in due course, and as soon as re- 
quired by the bankrupt act and the rules made in pursuance thereof, 
of which call the complainants and other creditors of the bankrupt 
had notice; and we say that, if they failed or neglected to attend 

such meeting und procure the appointment of an assignee, 
66 they have no right to make their own dereliction and neglect 

a ground of complaint against’ others, as they have done in 
their said bill against the said bankrupt and ourselves and other 
defendants, more especially as it was atany time within their power, 
whenever they deemed it to their interest so to do, to have an as- 
signee appointed ; and we say that it appears from their own aver- 
ments that they failed and neglected to procure an appointinent of 
an assignee in said bankruptcy until the appointment of said £. D. 
Le Breton, as aforesaid, on the 25th of April, 1882, shortly prior and 
preliminary to the institution of this suit on the 15th day of May, 
1882. | 

And as to [so] much of said eleventh paragraph of said bill as avers 
that the said bankrupt did not surrender said Ardoyne plantation 
as his property in said bankruptcy proceedings, we severally say 
that the complainants, or either of them, never made any objection 
to the schedules in bankruptcy on this account ; never took any pro- 
ceeding whatever in or through the court 6f bankruptcy to have said 
lantation brought into said bankruptcy and declared assets of said 
eer or subject to their alleged rights of mortgage thereon, nor 
ever made any opposition to the discharge of said bankrupt on the 
ground of his not having surrendered said plantation in bank- 
ruptcy. 

And now we severally say that upon the face of said bill it is ap- 
parent that the complainants are not entitled to the relief therem 
prayed for, or to any relief, in respect of any of the matters and 

things therein set forth and averred, for the reason that it 
OF appears upon the face of said bill that it is brought to annul 
and set aside the certain transfers or convevances therein set 
forth of property therein described from the said Nolan 8. Williams 
to the said S. H. Kennedy, and of portions thereof from the said 
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Kennedy to the said Nolan S. Williams and the said Wilham L’ 
Shaffer, and to subject the said property, as the property of said 
Nolan S. Williams, under the title thereto as it existed prior to the 
said sale to the said Kennedy, to the payment of certain debts alleged . 
in the bill to be due by the said Nolan S. Williams to the said com- 
plainants. and that all of the relief sought by said bill is thereby 
made dependent and conditional upon the avoiding and setting aside 
of said transfers and conveyances upon averments in said bill that 
they were made in fraud of the rights of complainants and other 
creditors of said Nolan S. Williams, and that it is averred in said 
bill that after the alleged date of said transfer from the said Wil- 
liams to the said Kennedy, and before the filing of the bill, the said 
Nolan S. Williams made a surrender of his estate in bankruptcy 
under the provisions of the bankrupt acts of the United States of the 
25th of March, 1867, and acts amendatory thereof, and that the de- 
fendant, E. D. Le Breton, had been appointed assignee of said estate 
in bankruptcy, and is now such assignee. 

And we severally say that we are advised that by reason of the 
premises the complainants are not, upon the face of their bill, en- 
titled to bring or maintain this suit, for the reason that after com- 
mencement of proceedings in bankruptcy under said act no one but 

the assignee of the estate in bankruptcy is entitled to bring or 
68 maintain a suit to annul or set aside prior transfers or con- 

veyances of the bankrupt upon the ground that they were 
made by him in fraud of creditors. 

12. And, further answering, we severally say that all and singular 
the averments of the twelfth paragraph of said bill have been fully 
and sufficiently answered by us in our answer to the prior para- 
graphs of the bill; and we further say that we are advised that it 
is not material or necessary for us or either of us to make any 
answer to the thirteenth and last paragraph of said bill 
_ And further, in answer to said bill generally, we say that there 
Is no equity in said bill, for the reasons, in addition to those already 
assigned, that upon the face of said bill and upon their own show- 
ing it appears that the complainants have been guilty of unreason- 
able delay and gross laches in asserting their alleged rights as set 
forth in said bill, and no reason whatever is alleged or assigned in 
said bill to excuse or justify such delay and laches; that it appears 
from the averments of said bill that Samuel H. Kennedy has been 
in open and notorious possession as owner, by himself and his trans- 
ferees, of portions thereof of said Ardoyne plantation from about 
the 7th day of March, 1874, continuously to the time of the filing 
of the bill, and it does not appear from said bill that the validity of 
his title or the lawfulness of his possession was ever questioned by 
the complainants, or either of them, until the filing of this bill on 
the loth of May, 1882. We aver, upon information, that both of the 

complainants had full knowledge at the time of their occur- 
69 rence of the we to enforce the mortgage in favor of 

_ S. H. Kennedy & Co., and of the sale of the Ardoyne plan - 
tation thereunder by the sheriff to. Samuel H. Kennedy, and that 
neither made any objection at the time nor took any steps to pre- 
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vent said sale, nor have claimed any right in or to said plantation 
or the revenues thereof from that time until the institution of this 
suit on the 15th of May, 1882. 

We further say that at the time of the'said sale of said Ardoyne 
plantation to Samuel H. Kennedy on the 7th of March, 1874, the 
complainant, the said New Orleans National Banking Association, 
was an insolvent corporation, in the hands of a receiver, in course 
of liquidation, having failed and suspended payment on the 4th of 
October, 1873, and that it has been in course of liquidation from 
that time hitherto; and, furthermore, we say that one of the coun- 
sel who brought this suit, J. D. Rouse, has been at all times since 
it has been in the hands of a receiver attorney for the receiver of 
said corporation, and that it was the plain duty of the said receiver 
and the said attorney of said insolvent corporation to expedite the 
liquidation of its affairs, and, if there be any truth in the averments 
made in this bill, to have brought suit thereupon without the neces- 
sary and unreasonable delay which was allowed to intervene before 
the filing of the bill in this cause; and so also we say as to the other 
complainant, James J. McComb, that if there be any truth in the 
averments now made in his name in the bill exhibited in this cause 
he should have sought the relief lhe mow seeks at or near the time 

of occurrence of the transactions complained of, and not 
70 have confirmed them as he did by his silence, inaction, and 
acquiescence therein. 

And now we severally aver, upon information, that the institu- 
tion and prosecution of this baseless and libellous suit against 
us after the lapse of so many years of silent acquiescence in the 
transactions now complained of, is the direct outcome and result of 
an unlawful and champertuous bargain between Rouse and Grant, 
the complainants’ solicitors, and James J. McComb, and David C. 
McCann, cross-complainant, whereby it was agreed and stipulated 
by and el * that the said James J. McComb and the said 
David C. McCann should be at no expense or charge whatever for 
costs of court or otherwise in respect of the institution and prosecu- 
tion of this suit by the said solicitors, but should receive one-half 
of whatever sum the said solicitors might succeed in recovering 


from the defendants, the said solicitors to retain the other half for’ 


themselves; and we severally say that we have reason to believe 
and do believe, upon information received, that but for the cham- 
pertuous and unlawful bargain aforesaid, this libellous and malicious 
suit upon stale and unfounded claims would never have been insti- 
tuted against us, and we say that not only is there no equity in the 
bill, but that, for the reasons before stated, it is an iniquitous bill, 
brought against us for speculative and unlawful purposes,’ and 
should be dismissed at complainants’ costs, reserving to us our right 
toseek hereafter, in an appropriate form of action,an adequate remedy 
against all parties respousible therefor for all the wrong, injury and 
damage occasioned us by and through the instrumentality of this 
suit. 
7] We severally deny all and all manner of unlawful com- 
bination and confederacy wherewith we are by the said bill 
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charged, without this, that there is any other matter, cause or thin 
in the said complainants’ said bill of complaint contained nidietal | 
or necessary for us to make answer unto and not herein and hereby | 
well and sufficiently answered, confessed, traversed, and avoided or | 
denied, is true to the knowledge or belief of either of us; all which 
matter and things we are ready to aver, maintain, and prove as this 
honorable court shall direct; and we pray to be hence dismissed, 
with our reasonable costs in this behalf most wrongfully sustained. | 


(Signed) SAM’L H. KENNEDY. 
(Signed) JULIUS VAIRIN. sie te 
(Signed) PAUL E. MORTIMER. 


(Signed) JAMES McCONNELL, 
(Signed) HENRY B. KELLY, 


Solicitors. 


Samuel H. Kennedy, being sworn, says that he has read the fore- 
going answer subscribed by him, and knows the contents thereof, 
and that the same is true of his own knowledge, except as to mat- 
ters which are therein stated to be of his information and belief, 
and as to those matters he believes them to be true. 


(Signed) SAM’L H. KENNEDY. 


Sworn to and subscribed before me this 3rd February, 1883. 
[SEAL. ] (Signed) THEO. GUYOL, Notary. 


a. 


Julius Vairin, being sworn, says that he has read the foregoing 

answer subscribed by him, and knows the contents thereof, and that 

the same is true of his own knowledge, except as to matters 

72 which are therein stated as of his information and belief, and 
as to those matters he believes them to be true. 


(Signed) 3 JULIUS VAIRIN. 
[SEAL. (Signed) THEO. GUYOL, Notary. 


Paul E. Mortimer, being duly sworn, says that he has read the 
foregoing answer subscribed by him, and knows the contents thereof, 
and that the same is true of his own knowledge, except as to matters 
therein stated as of his information and belief, and as to those mat- 
ters he believes them to be true. 


(Signed) PAUL E. MORTIMER. 


Sworn to and subscribed before me this 3d February, 1883. ~ 
[SEAL.] (Signed) THEO. GUYOL, Notary. 


a 
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73 Answer of Nolan S. Williams to Original Bill. Filed February 
| 5th, 1883. 


In the Circuit Court of the United States for the Eastern District of 
| Louisiana. In Equity. 


New Onrteans Nat. BANKING ASSOCIATION ef all. 
v8 No. 9980 


_E. D. Le Breton, Assignee, et als. 


The answer of Nolan Stewart Williams, one of the defendants, to the 
bill of complaint of the New Orleans National Banking Associa- 
tion, and James J. McComb, complainants. 


This defendant, now and at all times hereafter saving to himself 
all and all manner of advantage or benefit of exception or otherwise 
that can or may be had or taken to the many errors, uncertainties, 
and imperfections in the said bill contained, for answer thereto, or 
to so much thereof as he is advised it is material or necessary for 
him to make answer to, answering, says: 

That all the averments in the first four paragraphs of said bill con- 
tained are true, but that it is, furthermore, true, as appears from the 
recitals of the act of April 12th, 1872, before Guyol, notary, in the 
second paragraph of said bill mentioned, that prior to the execu- 
tion of said act the New Orleans National Banking Asociation, 
James J. McComb, David C. McCann, the Mechanics’ and Traders’ 
Bank, and the State National Bank of New Orleans, parties to 
said act, severally held certain promissory notes drawn by me 

payable to my own order and by me endorsed for the 
74 respective amounts stated in said act, and for an aggregate 

amount, in principal, of one hundred thousand dollars, and 
that the payment thereof was secured ‘by a special mortgage on the 
Ardoyne plantation, in the bill deseribed, granted by act before 
Kleinpeter, notary, on the 31st day of January, 1871; and that, as 
also stated in said act of April 12th, 1872, the said notes were so held 
by said parties, respectively, as collateral security for indebtedness 
to them, respectively, of Von Phul Brothers, a commercial firm, 
then insolvent, as is declared in said act; and that, as is further 
stated in said act of April 12th, 1872, all of the notes secured by 
the mortgage on said Ardoyne plantation granted by said act of 
April 12th, 1872, and therein wr. new notes, were given to said 
parties, respectively, in exchange for and in novation of the said 
notes so as aforesaid held by said parties, respectively, as collateral 
security for indebtedness to them, respectively, of said insolvents ; 
and, furthermore, I say that I received no consideration for said 
new notes whatever other than the surrender of said notes so as 
aforesaid held by said parties as collateral security. 

The truth is, as appears from the said recitals in said act of April 
12th, 1872, that prior to that time I was laboring under persenal 
liabilities to a very large amount, and that my property, the said 
Ardoyne plantation, was already encumbered with a mortgage in 
favor of said parties to said act to an amount exceeding in principal 
and interest the sum of one hundred thousand dollars. Under these 
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circumstances of great pecuniary embarrassment It was essen- 
75 tial, in order to enable me to derive from said plantation the 

means of subsistence for myself and family and to render the 
said plantation available by any possibility as security for the large 
mortgage indebtedness with which it was incumbered, that it should 
be kept in a high state of cultivation and productiveness, and to do 
this it was impossible except by the employment of large capital in 
the purchase of supplies and payment of wages of labor and of other 
expenses incidental to the cultivation and manufacture of sugar on 
such an estate. 

Prior to the time of the execution of the said act of April 12th, 
1872, it was a matter of very great difficulty for me, under the em- 
barrassing circumstances before stated, to make any arrangements 
whereby [ could secure the large advances in cash and_ supplies 
indispensable for the purposes aforesaid, and I certainly could not 
have induced any one having the necessary capital and credit to 
undertake tv make the advances in cash and supplies needed for 
such purpose upon any less security than a first mortgage upon 
the plantation as well as a pledge of the crops to be made, and, 
even upon such terms, I knew at the time of no one other than the 
said firm of S. H. Kennedy & Co. whom I could induce to enter 
into such undertaking. 

And, furthermore, I say that it was the understanding on my 
part, and such from all the circumstances of the transaction, as well 
as from the terms of the acts themselves, I believe to have been the 
understanding of all the parties to said act of April 12th, 1872, and 

to the subsequent act of December 30, 1872, in the bill men- 
76 tioned, that the mortgage therein and thereby granted to the 

sald firm of S. H. Kennedy & Co. was a first mortgage, sus- 
ceptible of being enforced whenever and as soon as it might become 
necessary to enforce it for the recovery of the indebtedness it was 
specially granted to secure, and that the mortgage granted in and 
by said act of April 12th, 1872, to secure said new notes given as 
aforesaid in novation of and exchange for said notes ‘so as aforesaid 
held by said parties as collateral security for the indebtedness to 
them of said insolvents, Von Phul Brothers, was to be a second and 
inferior mortgage, the existence of which was liable to be terminated 
whenever it might become necessary as aforesaid for the said S. H. 
Kennedy & Co. to enforce their tirst mortgage for the recovery of 
any debt to them which might thereafter arise under the terms of 
said acts. : 

It was not my understanding, nor do I believe it to have been the 
understanding of any of the parties to said acts, that S. H. Kennedy 
& Co. intended to bind, and did thereby bind, themselves to con- 
tinue to make the advances stipulated for in said acts, even though 
and after the proceeds of the crops pledged to them should fail 
to relmburse them for advances previously made, and I and the said 
plantation should become heavily indebted to them over and _ be- 
yond the amount received by them from the sales of the crops, and 
that they intended to and did bind themselves by said acts, whether 
they were reimbursed by the proceeds of the crop or not, to continue 
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to make advances at the rate of thirty-five thousand dollars a year 
for a period of ten years from the date of the inscription of said in- 

ferior mortgage in the mortgage office, or, at any rate, fora 
V7 period of five vears from the date and until the maturity of 

said notes secured by said inferior mortgage; but I believe 
that the understanding and intention of all the parties to said acts 
was, as I have already stated it to be, that said firm of S. H. Ken- 
nedy and Co. were to be entitled to enforce the said first mortgage 
in their favor whenever it might become necessary to do so for the 
recovery of the debt to be secured by said mortgage. 

And, further answering to so much of the fifth paragraph: of said 
bill as alleges that the said Ardoyne plantation was of great value, 
I say that at the time referred to in the bill the value of that plan- 
tation and of all similar property, estimated either by the price for 
which it could be sold or by the net revenues which aul be de- 
rived from it, was subject to great fluctuation and uncertainty ; that 
the period was one of great depression in the value of all such prop- 
erty, and that, in my opinion, the value of said plantation was about 
that which was placed upon it by the appraisement made of it on 
the 6th of March, 1874, by Edmund McCollum and Colton A. Bu- 
ford, citizens of the parish of Terrebonne of high standing, and, in 
my opinion, as competent to Judge correctly the value of such prop- 
erty as any one in the State, the value so placed upon the said plan- 
tation by them in theirsaid appraisement of it under oath being — 
a duly certified copy of which act of appraisement is on file and of 
record in this cause as an exhibit accompanying the answer of 
Samuel H. Kennedy, Julius Varin, and Paul E. Mortimer, to which 

exhibit I refer and make it a part of ny answer, as much so 
78 ~—asif filed therewith. 

And, in answer to so much of the said fifth paragraph of 
said bill as alleges that said plantation was capable of producing or 
did produce large revenues during the period mentioned in the bill, 
I say that by the employment of large capital for the purposes, and 
under good management, it was capable of producing and did pro- 
duce the revenues set forth in detail in the exhibits annexed to the 
answer of the said Kennedy, Vairin, and Mortimer on file and of 
record in this cause, to which exhibits I‘ refer and make them part 
of this my answer as much so as if annexed to and filed therewith. 

And, further answering, to so much of the sixth paragraph of said 
bill as charges that on or about the first of January, 1874, the said 
S. H. Kennedy and Co. conceived the idea of acquiring for them- 
selves or for the benefit of S. H. Kennedy title to said plantation, 
divested of the just, lawful, and équitable claims of the complain- 
ants and other holders of said notes, and that in pursuance of such 
purpose they then resolved to repudiate their obligations and to 
make no further advances under the terns of said mcrtgage, I say 
that I have no knowledge, information, or belief that said averments 
or any of them are true, and that I do not believe that they or any 
of them are true, except in so far as is consistent with the truth as | 
now state it, to the best of my knowledge, information, and belief— 
that is to say that on or about the time stated in said paragraph I 
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had become and was in fact indebted to S. H. Kennedy and Co. for 

and on account of advances made and supplies furnished me, 
79 with interest, commissions, and charges thereon, in accord- 

ance with the terms of said acts of April 12th and December 
30th, 1872, in the sum of twenty-eight thousand and ninety-seven 
dollars and twenty-six cents, after being credited with the proceeds 
of the crops of 1872 and 1873, as evidenced by the accounts kept by 
said firm in accordance with the requirements of said acts, and 
which I believe to have been kept fairly, correctly, and in conformity 
to the custom of merchants In like cases. 

This indebtedness I was unable to pay, in whole or in part, or to 
effect any arrangement whatever for the settlement of it. With this 
large deficit to my debit S. H. Kennedy & Co. declined to make me 
any further advances, and I was informed by S. H. Kennedy that 
he had been unable to effect any arrangement with said second- 
mortgage creditors which would warrant his firm in making further 
advances, or whereby the necessity of enforcing the said first mort- 
gage in favor of his firm could be obviated, and that his firm would 
proceed to enforce it for the collection of the debt then due them by 
me and secured by said mortgage, which they accordingly did. 

And in answer to so much of said sixth paragraph as charges 
that in pursuance of the unlawful purnose charged in the first part 
of said paragraph S. H. Kennedy & Co. agreed with me that a 
sale of the plantation should take place under color of some kind 
of legal proceedings, ostensibly for the purpose of paying advances 
pretended to have been made, but for the real and secret pur- 
pose of fraudulently divesting the mortgage rights of complain- 

ants and other holders of the said notes and giving to 
80 Samuel H. Kennedy a title to said plantation, and that pur- 

suant to said fraudulent purpose S. H. Kennedy & Co. and I 
entered into a written agreement by act before Theodore Guvol, 
notury, on the 28th of January, 1874, in and by which they obtained 
an admission from me that I was indebted to them on that day in 
the sum of twenty-eight thousand and ninety-seven dollars and 
twenty-six cents for advances made under said acts for the years 
1872 and 1873, and a confession of judgment to said amount and a 
consent to the issuance of executory process against said plantation, 
and that thereafter, upon the institution of judicial proceedings by 
S. H. Kennedy & Co., I waived in writing the certain formalities 
and delays set forth in detail in said paragraph, I saw that all and 
singular said averments are untrue, except in so far as they are con- 
sistent with the truth of.the matter as hereinbefore stated by me, 
and as I now state it further—that is to say, that the truth is that 
being really indebted at the time stated to S. H. Kennedy & Co. for 
advances made, supplies furnished, and interest and commissions 
charged under the stipulations of said acts of April 12th and De- 
cember 50, 1872, for the years 1872 and 1873, in the said sum of 
twenty-eight thousand and ninety-seven dollars and twenty-six 
cents, and being unable to pay said indebtedness in whole or in part, 
and being informed by Samuel H. Kennedy that he was sustle to 
make any arrangement with said second-mortgage creditors whereby 


gah one ah ak Ak ee 


Nias adh aie hee Dar et cee ek, 
CNT EE AES ae 


ASSOCIATION ET AL. VS. E. D. LE BRETON, ASSIGNEE, &C. 40 
4 the necessity of enforcing the said first mortgage for the purpose of f 
a collecting the said debt then due by me to his said firm could be : 


obviated, and being notified of the intention of said firm to 
81 enforce their first mortgage according to law, and not having 
any valid or lawful defense to make to said mortgage claim, 
and not believing, or having any reason to believe, that either my 
rights or interests, or those of my said second-mortgage creditors 
would or could be in any way subserved by my declining to waive 
the delays and formalities specified in said paragraph, but knowing, 
on the contrary, that if the said first-mortgage creditors choose to : 
enforce a sale of said plantation under their mortgage the earlier in a 
the season such sale could be had the more likelihood there would § 
be of its being sold to advantage, and that to delay such sale beyond = 
the month of March, and until it would be too late to commence to 2 
cultivate a crop for that year, could not possibly benefit any one 
' then interested in said plantation, as owner or mortgagee, I did a 
waive the delays and formalities specified in the sixth paragraph of , 
said bill, but I positively deny that I did so in pursuance of any 4 
covert, collusive, or unlawful agreement with S. H. Kennedy & Co., f 
or any member of said firm, or. any one else, and I deny that the | a 
price: gina or other holders of said second-mortgage votes were in | 2 
anywise or to any extent wronged, injured, or damnified thereby, or . 
by the waiver by me, as stated in said paragraph, and here admitted, . 
| of service of petition, and of other formalities and delays after suit 4 
on said first mortgage had been instituted, or by the agreement by 
i, rk me to the publication of the advertisement of sale in an extra of the 
: legal journal of the parish, or by the acknowledgment of indebted- 
| ness and confession of judgment made by me in said act before 
Guyol, notary, on the 28 of January, 1874, the said admission 
7 $2 of indebtedness being in accordance with the truth of the 
: matter when it was made. 
, And, further, I say that it is true, as stated in the bill, that on the 
in: 7th of March, 1874, the said plantation was adjudicated at sheriff's 
Ag sale to Samuel H. Kennedy for the price stated in the bill, which 
7 price, as appears from the return of the sheriffon the writ' under 
= which the said sale was made, was fully two-thirds of the appraised 
value of the property, according to the valuation thereof, made ander 
| oath and according to law by the appraisers aforesaid, Edmund 
& McCollum and Colton A. Buford, the said Kennedy, as appears from 
4 said return, being the last and highest bidder for said property. 
And, further, Psav that from said return it appears that all the 
publicity required by law was given to said sale by  gosanag advertise- 
qi ment thereof: and I Sav further that, to the best o mv knowledge, 
a» information and belief, the said sale was fairly and regularly made 
in all respects according to law, and that it is not, to my knowledye, 
od : information, or belief, that there was anything covert, collusive, or 
, : in any way unlawful in or about the said sale or the judicial pro- 
ceedings under and by virtue of which it was made. 
And, further, I say that 1 do not believe the averments in the 
: ninth paragraph of said till contained that neither the complain- 
} ants nor other holders of said second-mortgage notes, except the 
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State National Bank, had any notice of said proceedings or said sale 
to be true; but I am informed and believe that they did have 

knowledge thereof, personally or by their duly empowered 
83 agents or attorneys; and asto the averment in said paragraph 

that they did not assent to said proceedings and sale I say that 
they acquiesced therein by their silence and inaction, continuing, to 
the best of my knowledge and information, from the time of the 
institution of said proceedings to enforce said first mortgage on the 
31st of January, 1874, until the institution of this suit on the 15th 
of May, 1882. 

It is true, as stated in the eleventh paragraph of said bill, that, 
availing myself of the bankrupt laws of the United States then in 
force, I filed my petition, with schedules annexed, in the district 
court of the then district of Louisiana on the 18 day of May, 1877, 
praying to be adjudicated a bankrupt, and that I was duly adjudi- 
cated a bankrupt on that day; and it is true that I placed the com- 
plainants on the proper schedule annexed to my said petition as 
creditors holding the notes described in the bill as now held by them ; 
and it is true I did not place the said Ardoyne plantation on my 
said schedules or make any surrender of it in bankruptcy, for the 
reason, as I aver, that I had ceased to have or claim any right, title, 
or interest in or to said plantation from the 7th of March, 1874, the 
date of the sale thereof as aforesaid to the said Kennedy, which sale, I 
aver, had been acquiesced [in] by complainants by their silence and 
inaction as aforesaid for more than three years prior to the filing of 
my said petition and schedules in bankruptcy on the said 18th day 
of May, 1877, and thereafter no objection or opposition to my said 
schedule in bankruptcy or to my subsequent discharge in bankruptcy 
was ever made in said court of bankruptcy by the complainants or 

any one else by reason of my not having placed the said 
84 plantation on my said schedules, nor was the validity of said 

sale of said plantation to said Kennedy on the 7th of March, 
1874, ever, to my knowledge or information, controverted or ques- 
tioned by any one in any way in any court until the filing of the 
bill in this cause on the 15th of May, 1882. ; 

The truth of the whole matter is that having become very heavily 
embarrassed prior to the 12th of April, 1872, on account of security 
debts for insolvent principals, as hereinbefore stated, with which in- 
debtedness my said Ardoyne plantation was then incumbered, the 
arrangements embodied in said acts of April 12th and December 
30th, 1872, were entered into by me with the hope of being able, 
should circumstances, which it was impossible to forecast with any 
certainty, favor me, gradually to work myself and my plantation 
out of debt, and in the meantime to secure a hoine and subsistence 
for myself and family. From causes entirely beyond my control, 
however, this hope was not only not realized, but, after two years of 
unavailing effort, was utterly frustrated ; and, instead of having been 
able to relieve myself of any portion of said enormous security debt, 
I found myself, in addition thereto, indebted to S. H. Kennedy & Co., 
new creditors, for the cash advances and supplies for said plantation 
furnished me by them tor the years 1872 and 1873 in the further 
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sum of twenty-eight thousand and ninety-seven dollars and twenty- 
six cents, an indebtedness past due and secured by a first mort- 
gage on my said plantation, the enforcement of which I had no law- 
ful means of preventing, and which was enforced and the plantation 

sold as above stated, and I was thus left without property and 
85 still liable personally for the enormous security debits afore- 

said, with constantly accumulating interest, and having no 
means and no hope of being able to pay these debts, I did, on the 
18th day of Mav, 1877, claim and receive the benefit of the bank- 
rupt laws of the United States, and if in so doing I surrendered no 
property it was for the reason that I no longer had any property to 
surrender. 

And, furthermore, it is true, as stated in the eleventh paragraph 
of said bill, that in said proceedings I obtained a discharge from 
all of my debts provable in bankruptcy, among which were the 
debts of complainants and other Nekibes of said notes formerly 
secured by said mortgage of the 12th of April, 1872, which dis- 
charge, in due form, dated the 29th day of December, 1877, I now 
specially plead in bar to this suit, against me as to all of the mat- 
ters in said bill of complaint set forth and averred except as to 
the alleged pretended sale to me by the said Samuel H. Kennedy 
long subsequent to my said discharge, to wit, on the 25th of Feb- 
ruary, 1881, of one-third interest in the said plantation ; in answer to 
which averment I say that it 1s not true that at the time stated, or 
any other time, the said Kennedy “ pretended” to sell me a third 
or any other interest In said Ardoyne plantation, but that it is true 
that he did, on the 25th of February, 1881, in reality, se'l me a 
one-third interest in said Ardoyne plantation, and at the same 
time sell another third interest therein to William L. Shaffer, 
and that thereafter the said plantation was cultivated and 
carried on at our joint — and for our joint benefit. The 

said sale having been made to me on terms of credit, 
86 I have been, by the slander upon my title by this suit, disa- 

bled from raising means as [ might otherwise have done 
upon the security of my said title to meet payments due upon said 
property or to pay my proportion of the eX pense of cultivating and 
carrying on said plantation, and have been constrained to sacrifice 
and sell out my said third interest in said plantation; and for all 
loss and damage occasioned me [by] the complainants so slandering 
my said title in said suit I reserve the right to hold them account- 
able in an appropriate form of action hereafter. 

And I deny all and all manner of unlawful combination and con- 
federacy wherewith I am by the said bill charged, without this, that 
there is any other matter, cause, or thing In said complainants’ said 
bill of complaint contained material or necessary for me to make 
answer unto and not herein and hereby well and = sufficiently 
answered, confessed, traversed, and avoided or denied, that is true, 
to my knowledge or belief; all which matters and things I am 
ready and willing to aver, maintain, and prove as this honorable 
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court shall direct, and pray to be hence dismissed, with my reason- 
able costs and charges in this behalf most unjustly sustained. 


(Signed) N. S. WILLIAMS. 
(Signed) HENRY B. KELLY, Solicitor. 


Nolan 8. Williams, being sworn, says that he has read the forego- 
ing answer subscribed by him, and knows the contents thereof, and 
that the same is true of his own knowledge, except as to’ matters 
which are therein stated to be on his information, and as to those 
matters he believes them to be true. 


(Signed) N. S. WILLIAMS. 


Sworn to and subscribed before the undersigned, a duly commis- 
sioned and qualified notary public in and for the parish of Orleans, 
State of Louisiana, at New Orleans, this February 2, 1883, as witness 
my hand and seal. 

[SEAL. ] (Signed) ANDREW HERO, Jr., 
Notary Public. 


87 Answer of William L. Shaffer to Original Bill. Filed February 
15th, 1883. 


Circuit Court of the United States for the Eastern District of 
Louisiana. In Equity. 


New ORLEANS NATIONAL BANKING ASSOCIATION et als. l. | 
VR, No. 9980. 
EK. D. Le Breton, Assignee, et als. j 


The answer of William L. Shaffer, one of the defendants to the bill 
of complaint of the New Orleans National Banking Association, 
and James J. McComb, complainants. 


This defendant, now and at a!l times hereafter saving to himself 
all and all manner of advantage or benefit of exception or otherwise 
that can or may be had or taken to the many errors, uncertainties, 
and imperfections in the said bill contained, for answer thereto, or 
to so much thereof as he 1s advised it is material or necessary for 
him to make answer to, answering, says: 

That I know nothing of the matters and things alleged and averred 
in the first five paragraphs of said bill of complaint, save what the 
bill of complaint and the exhibits filed therewith disclose. 

That I know nothing of the fraud and wrongful acts alleged and 

averred in the sixth paragraph of said bill of complaint, and, 
SS further answering, I say that the proceedings in court, the 

sale under order of court mentioned in said sixth paragraph 
of complainants’ bill of complaint, are, so far as I am informed, reg- 
ular, good, and valid and binding in law and equity ; that under said 
proceedings the mortgage mentioned in said bill and exhibits were 
eancelled and annulled. 

In answer to the seventh paragraph of the said bill of complaint 
I say that I purchased one undivided third of said Ardoyne planta- 
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tion from said Samuel H. Kennedy on February 25th, 1881, believ- 
ing it to be a sale to me conveying a good and valid title, which 
one undivided third of said plantation I sold and conveyed to the 
State National Bank of Louisiana, on —, 1883, and that I have 
no interest therein or title to said plantation now, and have not 
possession of any part of said Ardoyne plantation. 

That I know nothing of the matters and things alleged in para- 
graph eight of said bill of complaint, and can neither admit nor 
deny them. . 

That I submit the matters contained in paragraph nine of com- 
plainants’ bill of complaint to the judgment of the court as ques- 
tions of law. 

That I know nothing of the matters and things alleged in para- 
graph ten of complainants’ bill of complaint, and can neither admit 
nor deny them. 

In answer to paragraph eleven of complainants’ bill of complaint, 

I say that Nolan S. Williams, one of the defendants to said 
89 bill, did take the benefit of the bankrupt law of the United 

States, as alleged, and was fully discharged thereby from all 
his debts and liabilities. 

In answer to paragraph twelvé of complainants’ bill of com- 
plaint, this defendant says that the said Ardoyne plantation was not 
so valuable, as complainant alleges and avers, at any time since 
1872, and has not been so productive as he alleges, but has caused 
loss to those who have worked it for ten years past ; that this defend- 
ant knows nothing of the other matters and things alleged in said 
paragraph, nor of those alleged in paragraph thirteen of said bill 
of complaint, and can neither admit nor deny them. 

And [I deny all and all manner of unlawful combination and 
confederation wherewith I am by the said bill charged, without this, 
that there is any other matter, cause, or thing in said complainants’ 
said bill of complaint contained material or necessary for me to 
make answer unto, and not herein and hereby well and sufficiently 
answered, confessed, traversed, and avoided or denied, that is true 
to my knowledge and belief; all which matters and things I am 
ready and willing to aver, maintain, and prove as this honorable 
court shall direct, and pray to be hence dismissed with my reason- 
able costs and charges in this behalf most unjustly sustained. 
(Signed) GIBSON, HALL & MONTGOMERY, 

Solicitors. 


William L. Shaffer, being sworn, says that he has read the fore- 
going answer subscribed by hin and knows the contents thereof, 
and that the same is true of his own knowledge, except as to mat- 
ters which are therein stated to be on his information, and as to 

those matters he believes them to be true. 
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90 Exarsit “A!.” Filed with answer of Kennedy, Vairin, and 
Mortimer. Filed February 5th, 1883. 


The State of Louisiana, 15th Judicial District Court, Parish of 
Terrebonne. 


S. H. KENNEDY & Co. 
v8. No. 3799. 
N. S. WILLIAMs. 


By virtue of a writ of seizure and sale emanating from the above- 
named court in the above entitled and numbered suit, and to me 
directed, I have seized and taken into my possession and will offer 
for sale at public auction to the highest bidder in front of the brick 
building in Houma, occupied by the parish officers (there being no 
court-house in the parish), on Saturday, the 7th day of March, A. D. 
1874, between the hours of 11 o’clock a. m. and 4 o'clock p. m., the 
following-described property, viz: 


A certain sugar plantation situated on Bayou Black, in the parish 
of Terrebonne, in this State and known as the Ardoyne plantation, 
containing twenty-two hundred and thirty-four acres, and composed 
of the following tracts of land, to wit: 


Ist. A certain tract of land containing five hundred and sixty 
zo» acres, located on Bayou Little Terrebonne, on both sides thereof, 
and bounded on one side by land of Mrs. Yorke, and the other side 

by the lands of John McCollam. 
91 2nd. Another tract of land fronting on the Bayou Chaca- 
houla, adjoining the tract above described, in the rear, and 
containing one hundred and seventy-seven and ,°; superficial acres, 
the same being designated in the surveys of the United States as sec- 
tion sixteen of township and range sixteen. 

3rd. Another tract of land, adjoining the one last described, con- 
taining two hundred ;°; acres, and designated as section sev- 
enteen of township and range sixteen in the surveys of the United 
States. 

4th. Another tract of land, adjoining the one last described, con- 
taining one hundred and sixty-two 7% acres, and designated as sec- 
tion eighteen in township and range sixteen. 

oth. Another tract of land, being the back or double concession 
of the first above-described lands, and containing fifty-six »)35 acres. 

6th. Another tract of land composed of four lots, Nos. one, two, 
three, and four, in section sixty-nine, township seventeen, of range 
sixteen east, containing five hundred and twenty-four ~3% acres. 

7th. A certain tract of land composed of lots Nos. one and two, in 
section 17, township seventeen of range sixteen, containing two hun- 
dred and 5,5 acres. 

Sth. And another tract of land containing three hundred and 

forty-one {6,4 acres, and being section forty-one in township 
92 sixteeen of range sixteen east ; together with all the buildings 
and other improvements on the said plantation and thereunto 
belonging, without any exception or reservation whatever, and fifty- 
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41 four mules, ten wagons, four three-mule carts, two single-horse 
| carts, twenty plows, ten cultivators, thirty heads of horned cattle, 


) together with all the farming utensils on said plantation and used in 
the cultivation thereof. 4 
The said lands will be sold in lots of from ten to fifty acres as per e 
plan of subdivision to be seen on the day of sale. 
Term cash in U.S. Treasury notes. | 
(Signed) G. LYONS, 
Sheriff of the Parish of Terrebonne. 
93. Exnuisit“B.” Filed with the answer of Samuel H. emg ; 
Julius Vairin, and Paul E. Mortimer. Filed February 5th, 3 
1883. 4 
In the Circuit Court of the United States for the Eastern District of ‘ . 
Louisiana. In Equity. a 
Tue New Orteans NationaL BANKING unseen | 
one -No. 9980. : 
versus 
| E. D. Le Breton, Assignee, et als. | Ss 
The Ardoyne Plantation in Account Current and Interest Account ct 8 os 
| Per Cent. with 8. H. Kennedy & Co. 
g + : 1872. Amounts, D'ys. Int. 
Apr. 4. To invoice sup — instilipdik week cece ncaa aiescioaiiage $225 71 271 = 13 51 
6 cash handed N.S. Williams ..............— 200 00 260° «11 96 
: 13. sight draft 13 April... -...-... .-.-...... 166 66 262 97 
15. do. 13 * os tiviomnn OT 24 60 
15. our note to C. N. Welshans, agent for insurance 
premiums, due 7 August.......-....---. (4695 146 2 9 
22. sight draft 20 April............. .-.....-.. 150 OO 253 8 43 
25. do. Se On eimai seehiss wecteinedi seme 120 0O 20 6 67 
27. invoice supplies .........-.. ..-..----- hiaiiipai 268 O4 248 14 77 
29. do. chica wane tenets Uiipeinih wcaies tee 22 246 1 64 
29. sight draft 29 TE ic dintatn siichiniitietis ini awinivts inca , 5 66 24606— 9 3 
20, a OP _.-. 0000 246 43 73 
30. 2) commission on disbursements this mo... 71 ot 245 3 w2 
May 5%. cash paid for wording mortgage, ete. .... .... 16 00 237 K4 
8, Cheat GHEE 6 TRO 5. oi cen ta et wens wage one a0 227 4 21 
| 9, ee | ee 
10. invoice supplies ..... .- som oeocemnaine 2438 6F 225) (127 
ae 10. «draft (@, 30 days, drawn 2 May, due 4 June... 28 00 210 87 
23. invoice supplies... ...--..-. ns nivnanibianpanncedant b> OB 222 2 71 
: 29. do, si Gost mkaangl asinseek sedlotacis: aodcetick telbesiieabal $2 43 216 1 
Ss ° 20. sight draft 25 May... ........ --- einai cancion 1) OD 216 7 738 
| 20, do. 26 fc cules cg ow <dlacaaa aiiiaiet 5135 216 245 
31. do. OO ings os ce 11500 214 «4647 4 
31. do. i 8. Lake ee a. ae f 
31. do. 20 + cidistintdiimenienn ewe tk we 
31. cash handed N.S. Williams _.... .....-_-. ao 08 214 42 75 
31. invoice supplies....... .......-.-. ---.------ 141 214 7 
31. commission on disburmements ..............- 67 58 214 4 23 
June 8. sight draft 31 May ....-.--.. ...... ...... 86010000 «211 4 69 si 
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June 29. 
July &. 
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Aug. 


Sept. 


4. To sight draft 31 May Se NEN ERD A SO 
6. 
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Amounts. 


do. a eee a 
invoice supplies -_..-. ..-. ---.-------- ----- J 
sight draft 31 May... 22. -..0. 22. encwen 74 75 
do. SBM ova cee Ke dein eines Gael 
do. 3 
do. es 
do. a pee ng 


cash handed N S. Williams PLO Me ne OE Care 


ef @Semeeeoaa2s ee 


invoice osc aN sess ct nina tindilli Spline 424 77 
Amounts forward ......-.-.-...-------. $7,037 77 
Amounts. 


a ea 


To Ameunts forward ...--. ~~ .----.-----. $7,037 77 
00 


To sight draft 8 June .....-..------ +--+. ------ 56 


do. i... ; 50 00 


INVOICE SUPPUIOS 23... wo ncme 10 5s cebncene one cue 
ao. ak Wr cae sens seine he Siew: ec Simi; “aap << Mpidepeeeasaiinlaiins ‘abeapiaiaa aia 
sight draft 4 June .......----- 
F. Guyol, notary, bill for ac’t mortgage, ete. - 
commission for endorsing note for renl estate 
due 4 January, $2,818.87......2-..-..-.-. 10 47 
cash handed N.S. Williams —...........--. 
commission on disbursements. ..... 2... ....- rweesy 


sight draft 21 June_..... ...--.---- jects ean 
do. a ‘6 Be ia ale ae eres 150 00 


do. I is i 


ee ee 


eush handed N. S. ee Sig cab inn Sekandl aeons iO 00 
$V OIOO REITING on citi ne ns mmc aati wna 331 O08 

do. Ree aetna PRR oh SIMS MN NMEA 69 95 
sight draft 5 July.._... 2-2. ee ee eee 82 50 


do. FE role eg RRR RODIN Ge CON PEP rno De: Oe ETE 
IR VOICE CU DDIIOE 5 oe cp ccnécnee ccdneneae iwae 
sight draft 18 June.... 2. 22-22-22 2+. ---- 
do, LF 2, a ear een 
do. fe pate mete ere tS Sem mL eT ete ei ane oe 
SVONCS CUDIIIOS 5.n cdcn ce cnc ce neenton 
sight Gra § Gal cn nce ok cc cnc nnmeee wien 
do, 24 : enh tay cea tndninittn weaaeds tanatite 
commission on disbursements. 
eash handed N.S. Williams_..... __. SON 
sight draft 12 July .- 
eash handed N.S. Williams ... ....._-- ae ws 
sight draft 20 July... 22. 2 ee 
inveice supplies. ..2.. 202. 2. ee 
sight draft Be IEE tcctsins wthini nh ee ein eaiaie 
eash handed N.S. Williams... ...... . -.. 
invoice supplies .........-. 
commission on disbursements ...... .... - 
invoice supplies 2220. 8 
sight draft 3 Sept... 
invoice supplies... .. 
sight draft 
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do. & * ‘ceili nen ipihicids menaeiiiieimpiuie 
deo. eet Tei Pay ar aT MMetgie Yee WET: < She RPS 
de. a i a a 
do. Pith Aetig ne apee sg eS ay Eee APE 


Amounts forward .... .... ..... 


nD 75 
44 07 


~ -- anne. $13,%4 39 


D'ys. Int. 


210 3 22 
208 2 22 
208 21: 
207 3 45 
207 2 12 
204 3 67 
202 4 49 
201 4 69 
201 138 40 
201 18 98 


343 84 
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D'ys. Int. 
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343 84 
200 2 49 
209 2 .22 
199 1 24 


195 91 
193 2 66 
Oe 7 19 
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1872 
pap cs. a 5 ceeninieee sengien seallaidaie 
Sept. 27. To invoice — Lidl Teil na erin iene mannii 
27. sight draft: 4 September -... ----.. .--. .--- 
28. do. 14 sé ict leak saucendindiin seine aoneidl 
30. do. 27 i Ge Ne NN PN POC MORE 
30. draft (@, 30 days, W. J. J. Armstrong, due 2 
December -.----.-.-- ier saci 
30. draft @, 30 days, W. L. Cushing, due 4 Dee. - 
30. cash handed to. N. Oe FF OD incest inne swe 
30. comm ’s of disbursements._---. ..-....... --. 
Oct. 3. invoice supplies....-- ---.-. .- +--+. -e.. ee 
5. sight draft 26 Sept. . ...-....-... ..-.-..----- 
Y, do. BO a ke A ES cn beeen 
9%, do. aici teed eenleensi atessonoetl 
Y, remittances to St. Louis, account N. 8S. Wil- 
liams .. 2. i agli ais Gel dibaicni eigen on ks 
9. invoice supplies ..... .----. --.------------- 
10. sight draft 3 Oct, . 2.22 520. cn cme snes owe sone 
10. do. es aha Sn Sakasi maken ae 
11. invoice supplies ....— ...--. ---. [.---. ..--.- 
14. sight dratt  Oet.. ...< cecuse snmcce munune sone 
14. F. Guvol, notary, bill for ac *t of sale 26 June. 
16. sight draft EI SE Gan 2 SE ea ea 
It, invoice supplies .... .... .... .-.. ------ ------ 
22. siwht draft 23 Oet....o- on ciad cone cv ca cues acon 
25. do. OM et aud ao cae Dae ieee eae bes Sie 
25, iRVOICD GUDRNINS 2. ose connec eo cme Seed onn. 
26. sight draft 22 Oct... ..-.. isles eas alescaodiin 
2s, do. gE RRR ar ae PSE seer LER He epee ra ee Ree 
30. cash handed N.S. Williams ... 2.2... ...--. 
30. sight draft ia. con les ais was wastes ee 
30. remittances to St. Louis, ace ‘tN.S. Williams. 
20. VOROD CRUE. ocean oc cans ccicinne av omes suas 
41. ree TG a a ain a snirstes an een eo an 
31. commissions on disbursements in Oct... . _.- 
Nov. 2. invoice supplies ...... -. 2 2.22. wo 2. -- eee 
6. do, iicechioeh® < seahelidindtigs abit SSE yes eee 
8, slam Gralt D TOV 5 awaits stibde some wink ken 
ll. do. De Re ia oie cee eae scaistin: sera: inck 
12. do. BS RO SNE ee 5 OUR 
13. cash handed N. W iNiams SE SSB nae wees av 
4. sight draft 7 Oct. a dick iek aegis Mesias cid -coueainael oli 
18. inveice supplies ....-. ..---- ----2- .- 4 ------ 
30). transportation paid for laborers 2.2. 2... .... 
Amounts forward. ......... -...... 
97 
1872 
Toamounts forward. ...... 22-2. te 
Nov 26. To sight draft 25 Nov..---.- capil miikinins tid suena 
i. do. 9 isa saat ei lcs na asain 
27. invoice a semen we cswmer cree. a0 
29. Clee GrOlS Fl TOW es icc cen comin cate seuinwe 


Dec. 


30 commission on disbursements in Nov... ...... 
2. invoice supplies... ...... 2. eeeee wee ee. 
S... what Grell FO RO 6 oo. cence co cen ce nese ne 


Amounts. 


$13,994 39 
34 34 

10 00 

54 25 

122 15 


8H) 61 
700 00 
1,016 66 
“7 Ou 
a3 40 
mm) OO 
100 00 
56 10 


loo OO 
334 30 
41 ia 


SR EE 


..- $21,462 77 


Amounts. 


$21,462 77 
1h oh 

194 ty, 

4s 18 
2.000 OO 
89 15 

wm 45 

200 00 


D'ys. 


Dyas. 


aD | 
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31. To cash balance this day. 
31. note for real estate, due 4 January... 


*See agreement with creditors, dated June Ist, 1872. 


E. & ©. E. 
New Orleans, 


Dec. $1, 1872. 


sconces ecAiihiiine ceim abate: alii $i4, 583 60 


2,818 87* 


1872. Amounts. D'ys. Int 
Dec. 4. To invoice supplies .... .....-..-. .--. ------ .--- 310 82 27 ~~=1 87 
7. sight draft 11 Nov....-. .....--------- ---- ion 990 80 24 5 29 
9. do. 7 DOG. 5 oo cciee 521 85 22 2 55 
9. invoice supplies .... .... ..---. --.-.. -------- 22 92 11 
12. sight draft 10 Dec. ..--- sie ace alah 100 00 «619 42 
12. do. BR wicca een wee meee 2500 19 11 
13. do. a aa ae ee 126 10 =618 5O 
16. in Polos Stns aici once en pe eens - pce eoee 26 22 «15 08 
18. sight draft 16 Dec. . ... ..-.-.-------------- 213 62. «13 62 
19 do. | Y a TEREST SGP 600 00 12 1 60 
19. imvoled SUP PlICs onic cmncinn sa cemn cn mnee sone 100 54s 12 27 
20. sight draft 9 I cacti sank eink essence 89 40 11 22 
20. do. eS IS m : 386 30 0=— 10 865 
21. cash handed N 1 ines 1,735 85 10 3 86 
26. sight draft 18 ib a ee 111 55 5 12 
26 do. BE ide bea ce ee 5 32 
31. commission on disbursements in Dec..--. .--- 191 41 
31. interest on sales not due. .... s..--. -- ---- - . eee eee eee 4 Ol 
31. balance of interest ‘i lia ace 651 48 
— 32 728 7 
Nov. 14. By net pro. sale No. 16173, due 18 Nov... ..... ...- 3, 572 35 45 3414 
21. do. 16191, 25 « ...---- 1,720 55 36 18 77 
27. do. 16209, A  cinciawn- 8 657 730s 28)——s«d210 331 
Dec. 4. do. Oye UT OM cece: Ee es oe 9 11 
6. do. a. «ee Cae 1,607 55 021 7 51 
17. do. ee. ee Mo a 596 75 10 1 33 
24. do. 16276, ht eerie 3 78 
26. do art, ™ Po cn cieuae 615 00 2 27 
97 do. 279, Blo Ll 603 01 
31. do. aes. * Siem. . nk ue 530 89 
Amounts forward ...2-. 2.2.2... . -... $13,782 04 “i 22 
98 
1S72 Amounts. D'ys. Int. 
By amounts forward ....-. 2.2.22. ..-..--- $13,782 04 71 22 
Dec. 31. By net pro. sale No. 16293, 4 January. .......... 3,979 68 
31. balance of interest to debit......-.--2. 22). ee 651 58 
UNNI GOTT iii i iis ec tees 14,583 60 
$32, $45 > &2 


S. H. KENNEDY & Cv., 


Per PROCTOR. 


ns - ‘ 


—"8 
= 


<7 


ASSOCIATION ET AL. VS. E. D. LE BRETON, ASSIGNEE, &C. 53 
99 Copy. 


Ardoyne Plantation (for Business of 1872) in Account Current, and In- 
terest Account at 8 Per Cent., With S. H. Kennedy & Co. 


a nem nee me —_ ~ SN A A te stm oe De 


1872. Amounts, D'ys. Int. 


Dec. 3. To bal. per statement ._--~. ...--- -------------- $14,583 60 31 100 47 
31. error in same (inv. 16 Dec.) iiligsiesli mlemaaivasedabowlciesiapi 30. 31 
31. commission on above bal., 2} per cent. ._.. .... 364 60 31 2 51 
1873. | 
Jan. 2. -_ ae N.S. Williams, salary, Dec. ...... -- 166 66 29 1 O8 
z o. do. for labor, ty > sae 1,500 00 29 9 66 
2. do. C. A. Buford, account salary, 1872__- 200 OU 2 1 29 


2. pd. a S. Williams draft 4 mo’s, dr. order C. 
A. Buford for bal. of his salary for 1872, int. 


from date .-. -..... ie .--. 2,800 00 2 18 05 

pd. note of N.S. Williams 26 June, for account 
real estate paid this day ....-. ..--......-- 2,818 87 27 16 91 

20. = pd. N.S. Williams st. draft 16 Jan., order Har- 
rison Baker, for labor, 1872_......---. --- 200 00 27 40 


22. pd. H. V. P. Cook for amt. advanced by him 
for labor of 1872, as per N. S. Widliams’ let- 


ters January 11-1 - 22. .--.. ..-- -----.- 923 10 9 1] 85 
31. interest on $2,630.70, due 5 February —_....-. 2 92 
31. balance of interest... a 119 oY 
$23,677 12 (155 23 
1873 | | 
Jan. 6. By net pro. sales No. 16,295, due 10 Jan. w------ 1,625 2 21 7 59 
ll. do. 16,307 15 ee 1057 7O 16 fh 4 
14. de: 16,316 “ 18 * Jl lll 2841 08 413 4 | 
18. do. 16,326 2 * VU eee ti ..s 10 06 
24. do. 16,389 * 2 * ........ 3,781 9 2 1 66 
25. do. 16, po “a 30 se oe ©) ee oe 
30. do. 16,355 “ 5 Fe Bc : JUtecwes nee eS 
bal. of int. account to Dy DSR Ee kei ea Pe ee ne 119 W9 
a i ee ides eu. eee ae 
$23,677 12 155 23 
To cash balance this day .... ........--.--.-...-- $1,572 18 
E. & VU. E. | 


New Orleans, January 31, 1873. 


oS. H. KENNEDY & Co., 
Per PROCTOR. 


weet 
x 
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Julius Vairin, and Paul E. Mortimer. 
1883. 


Louisiana. In Equity. 


versus 
E. D. Le Breton, Assignee, et als. 


101 — - Copy. 


Cent., With S. H. Kennedy & Co. 


1873. 


Jan. 15. To invoice sundries _-..-...------ ..-. ---- 291 45 
24. do. Gili aaah cedinn’ Absent Si 335 56 
28. do. ie iat elec iii <n bs Knee 119 35 
20. paid N.S. Williams balance of salary -- 69 76 
29. do. do. labor this month. 625 00 
31: do. sight draft 11 Jan’y-. ~..-..---- 50 00 
31. commision, 24 per cent. on $1,521.22 _- 38 03 
Feb. 3. paid sight draft 1 Feb... .----- ------ 60 00 
3. do. ie aidscs eileen mani 47 80 
3. do, ; (yo een anes 52 05 
5. invoice sundries ...-. .... -..- -.-. ----- 54 23 
s. paid sight draft 1 Feb. .--...-. .--- ---- 114 30 
12. do. PDs sds ep ttn aeameie 102 55 
12. do. in es tie toons 350 65 
14. do. RS Pe aaimciilninn  mcmresiandenen 25 00 
14. amount to balance old account per state- 
ment, and due 31 January... ...... 1,572 18 


15. paid sight draft 14 Feb...... .--------- 830 65 
15 


5. Invoice sundries... .. ++. eee St 80 
21. paid charges on corn forwarded .- ~~~. —. 7 35 
22. paid sight draft 20 Feb. -..-... ---.---- 53 00 
24. do. pe ais Uaiomcans 57 95 
24. do. ns a cache semeeaebbeaia 107 65 
24. do. ie 108 25 
24. do. Scie euioen dames 300 00 
24. invoice sundries ....-. -.-. ---2-. - oe 240 77 


2. paid sight draft 17 Feb. ..-... .....-..-- 56 40 

28. do. ae sa eT RUN DORSET ND 73 50 

28. commission, 23 per cent. on $2,772 30_- 60 31 

Mar. 3. paid sight draft 1 March .......-.-... 200 00 
4 paid sight draft 27 Feb.. 2-22. -.2. 2... 38 OO 

4. do. SEE &3 00 

4. do. ae ‘e 8O0 OO 

7 invoices sundries... .2 2... 95 2 

8, Ra Tie Fr ete PR ea ee Or aN 23 05 

10. do. i a a 14 90 


Amounts forward. ...... ........ $7,269 64 


New ORLEANS NATIONAL BANKING ASSOCIATION et al. 


100 Exuisit “C.” Filed with the answer of Samuel H. Kennedy, 
Filed February 5th, 


In the Circuit Court of the United States for the Eastern District of 


No. 9980. 


Amounts. D’ys. Int. 


= ee 


Ardoyne Plantation in Account Current, and Interest Account at 8 Per 


351 22 74 
342 25 50 
338 8. 96 
337 7 47 
337 46 81 
335 3 72 
335 2 83 
332 ) ” 
332 ; i 95 
330 ms 
330 i 8&0 
327 8 30 
323 7 36 
323 25 16 
321 1 78 
334 116 70 
320 
320 61 65 
314 52 
313 3 59 
311 
311 
$11 
311 
311 62 75 
309 4 87 
307 5 O2 
307 47 
304 21 10 
303 
303 
303 62 01 
300 1 469 
299 1 53 
207 v7 
p22 62 


set ha ne eee 


Amounts. 


7,269 64 
336 47 


] 4 a4 if 


Amannt«. 


J) On) 
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' conte 
102 1873. 
To amounts forward .. .-. ...---. 
March 13. To invoice sundries __......---.. .-.---- 
3. be stationery ....-. ..--.. .--. sii ine 
13. paid sight draft 11 March.._..... .-.. - 
13. do. 12 CEA eM GriBeoee, Ue 
| 13. do. i ch 
15. do. Rat aR Re are Oe a IP 
= 17. do. FE heap ee Rae a RAR ear 
- 17. do. RSs enaghiasna te Ear em 
18, do. IE Sagat hr teeta a ei 
22. invoice sundries _...... ---.. .-..--..- 
25. do. cotton-seed meal... ....-.-. -- 
265. i, UN nas wanen 
28. paid sight Graft 26 March._...--- - 
31. commission, 2 24 per cent. on $4,122. 62_. 
April 1. paid sight draft 26 March...--. -.---. 
1. Ho. 29 safe ne Ne diSieca 
2. invoice leather ...-...... -----. .----. 
3. cash handed N. 8S. Williams ........-- 
9. paid sigat draft 5 April_.....---. -.- 
q, oO. I ca SRO See ae ee ROE 
10. d>. SR A pe NN eS cs TRS 
10. do. a oe ai 
11. invoice sundries.... 2... .. 2. se eee 
12. paid si aay draft 9 April ac ca sn ai a 
i 14. RGR Sg SA tabla URE ra aR 
14. invoice unidites Pe we ; 
i 17. paid fr't and dray uge ‘on 2 stubble 
A ii i as 
i 18. do. to str. W.S. Pike on do, es 
Piss 22. invoice sundries .._. ...--.- 2. 
23. paid sight draft 19 April... ..---. .-.. 
: 24. Invoice sundries ..0.. .2.u. +. wee 
20. paid —_ draft 26 April... nie sonics 
2%. do a Se 
30. commission, 2} per cent. on $2,508.52. 
30. paid insurance premium on $25, 000 on 
sugar house 1 year........ ......-. . 
May 1. paid » 5 ont TET iiccininn view sno 
1. ) De aa ‘ie 
2. invoice AT hg Saha wie ik caw ahaa Ba 
3. ‘6 NSU Se aietnlg Rome EIN) PN NC ORE eR 
Amounts forward ...2.. 2... 0. 
103 
1873. 
Amounts forward 2... ........- 
May 8. To paid sight draft - May SPER Oa Ee aa 
8. o NC TR RES Spr a OO OY 
t 12. de. ; a ee 
‘ys ° 13. do. eaten 
14. invoice sundries ..... .... ..... 
15. paid sight draft 14 May....-. -.. .-. 
16. invoice cornmeal ... ... 2.220... .. - ae 
19. ts OI iii ets ine eed eeren 
20. id sight draft 17 May .............. 
22. Invoice sundries ............ aoe ine 
24. des, = ERE EH Say One 
24. paid sight draft 22 May. io eoebinasiie = abaie 


D' ya. Int. 
522 62 
204 
244 
204 
204 
294 40 00 
2022 6 49 
200 
210) 19 80 
28% 3 95 
285 4 45 
282 85 69 
281 14 20 
279 3 81 
276 6 3: 
275 
275 4 20 
274 1 36 
273 (0 67 
267 
267 1] 82 
206 
206 10 96 
265 4 37 
204 2 20 
262 
252 12 &3 
250 34 
2h yt] 
254 1 45 
254 3 94 
252 24 62 
247 
247 i 
246 & fA 
244 27 33 
245) P 
244 | hs 14 
244 i 21 
245 1G O4 
aT0 lh 
DD ya. Inf. 
N70 15 
Zs 12 «2 
234 i 
283 2 42 
222 a 24 
231 474 
ya Tt) 4 
Ris 7s 
yea 3 2 fl 
224 1 72 
222 
222 & 70 


eet gS 
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1873 Amounts. D'ys. Int. 
May 29. To paid sight draft 27 May------ -.-- saci 100 00 217 4 82 
31. paid N.S. Williams. .-_- SN 800 00 215 38 22 
ol. commission (a, 2} per cent. on $3, 819.38, 
including $500 ins. 30 April ..-. ---- 95 48 215. 4 56 
June 4. invoice sundries ____ .2.--. ---- eee 23 07 211 1 O8 
5, paid sight draft 25 NG wc re inics omenens 50 00 210 2 33 
6. do. Soe 3 100 00 «209 
6. invoice sundries .-.-.-.---_- ._-.----- 540 68 209 29 75 
10. paid sight draft 3 June___...-.------ 200 00 205 
10. do. Bal peste Ont ene peoReee gate ia 60 25 205 11 85 
11. do. OS ae 54.05 204 1 82 
12. do. Oe a 95 00 203 
12. do. OR ee 117 90 203 9 60 
16. invoice sundries ..-. 2 -- ee ee 21 87 199 95 
93. do. Se A er 108 84 192 4 6: 
2t. do. i kt ee 160 69 189 6 74 
28. paid sight draft 21 June icin dk crienocielli 75 0O 187 
2X, oO. 27 a a 212 7 187 1 95 
30. commissions, 24 be r cent. on $1,806.05_ 45 15 185 1 &6 
July 1. cash handed N. 8. Williams ..---. -_-- 750 00 184 30 67 
D. paid sight draft "3 ‘ee ‘Sian did 34.45 180 
D, do. I oie assesses wnt 77 90 180 4 48 
p invoice sundries _... ..---. we ek 304 05 178 12 02 
&, paid sight draft 5 July... .... .------ 5000 177 
x. do. “Sian resem acre seb we priay mg 179 80 177 9 03 
4, do. 5 LOE ES SBME APE NS LO 58 85 176 
4, paid N.S. Williams... SB RoE Cee ORLY OT 433 33 176 19 24 
10. do. sight draft 8 July ..222. -. 2. .---- 225 7 7 8 77 
Amounts forward ____ ..-....... $20,742 36 1,233 75 
104 
IS73. Amounts. D'us Int 
To amounts forward 2. - 7 UL. 20,742 36 1,223 75 
July 14. To paid sight draft 5 July isl ing: ak Nii ec 100 OO 171 3 80 
15. da. 5 Sibi i alas eS de #2 60 170 2 28 
31. commissions (a 2h per cent. on $2276.68 91 15 1 95 
August 1. inveice sundries............ ... ..-... 6 14 155 12 45 
2. eush handed N.S. Williams .. _. Papert $4) OO 152 15 2 
tj: puid sight draft 5 Aug... 2. LL. Le 31 0 148 1 O4 
> F do. SES DRS ES, PNR Re eae ee 85 80 «(2147 2 x3 
%, do. eat 2 ER age ere 237 OO 145 7 64 
1s. paid N.S. Williams SPARS ee De OO 186 1 5l 
lt paid sight draft 8 Aug. BREE PE eRe REN DP 2 Moo 125 1 49 
4). do. ba) ISG REN MEM, Meal MY APIO OO Th4 
0. invoice sundries... ~ ..—.<- ...- «mea<- 263 4% 134 2H 
27 paid sight draft 16 Aug. 2-22. 02228. 69 30) 127 
27 do. Be Sara S SoTL ENS 68 25 127 387 
Ju paid N.S. Williams ..... 2.22... 400 OO 125 11 11 
$1. commissions (a. 24 per cent. on 82, 122.58 35 O08 124 1 46 
Sept. 4. invoice sundries...... ............ ... 173 OR 119 4 67 
10 paid sight draft 6 Se pt. TIE Ra Pn OTC 108 SO 113 
10 de. i 250) OO 113 0 OO 
3a) paid N.S. Williams, account his salary 
a ia. 2 ay 
30. Invoice sundries... _- Goa a Tila 166 5 3 
30. COMMISSIONS account, 24 pe ro cent. oon 
$723.44 __ SE Se ee REO 3 aR . 18 OS G3 4 33 
Oct. 3. Invoice sundrice...__. TS eae 8 ce 49 11 ‘a? Gs 
keQ WIiIw wWeU? APTRARNS NATIAWNAT. RANKING 


sgt he OE Pe kL eS RE eb ¢ 
ae it e sy 3 eee 


= pe ae ‘." = 
Nee " * abe ye pe 4 : ee eae em 
Fe Eg RF OPE CL ey s ads” ihe : Bowe” PS es Aes te _ 

NS a tie: fla Ria maid Ra 
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—" 4 : 
i 1873. ) Amounts. D'ys. Int. : 
C : Be 7 4 
2 Oct. 6. To paid sight draft 6 Oct. .....-..------- 200 00 87 3 87 7 
2 ) 8. 1 OTe ae 18 40 85 35 : 
9. paid Fitzwilliam & Co. , bill approved... 475 84 * 
6 11. paid sight draft } Oct..... ..-...---.- 45 00 8&2 * 
8 ) 11. — invoice sundries _.. __. .......-... --- 305 10 82 6 47 4 
3 | 16 o. a ce ees ee OT 2 75 : 
e 17 do. ices dine tai intact 17 05 76 29 4 
5 i 22. id F.C. & G. W. Baine bill 21 Oct... 53.7571 85 4 
25. invoice sundries _............ --...-.- 1425 68 22 a 
‘ 31 commissions @, 2} per cent. on $868.04. 2170 6 30 4 
: Nov. 3. invoice sundries._.... _....--..-.... 101 30 69 E 
3 paid sight draft 25 Oct... ..-...---. 177 530s 59 
| 3 do. OF sas en can 7700 «59 
, | 3 paid to N.S. Williams __..----..---- 623 05 59 12 83 
‘ | Amounts furward............... $25,747 62 1,356 45 
1 
' 105 
1873. Amounts. D'ys. Int. 
To amounts forward ............. 25,747 62 1,356 46 
| Nov. 4. To paid for recording ee Cis seaiantiinns 458 .. . 06 . 
7. sight draft 6 Nov. for labor ........-.-. 3145 4&4 38 
: 8. a ¢:* “1 and ditching- 267 90 = 3 47 
8 pate see arm i Sphere 2210 64 
10 id sight draft 6 Nov., ac. sa C, A. 
P* Buford i aiapialt ci issih iain eat sincceic 60 00 6&2 69 
| 12. paid sight draft 7 Nov., tor wood ._.-.. 9250 
12. invoice sundries... ........-. .... ---- 181 38 =O 3 04 
14. paid sight draft 6 Nov. ac. ditching - --- 175 00 48 1 87 
7. Invoice sundries ............—-...---- 7840 45 7 
19. do. ss asa cacinah ctiieinih sic vse 125 #1 43 © 1 2 
: 25. do. laliAhielieaciiattl teenth wnat 4640 37 a8 
27. do. ‘aia acenees 174 51 = 85 1 36 
29. commission 2) per cent. on $2,: 238.30... 55 96 8 83 41 
Dec. 6. paid sight draft 5 Dec., pay extra hands 800 00 | 26 
6. do. & “ laborers._...... 145 75 | 26 
6. ‘© 1 per cent. premium on $145.75, 
I i iiiet enriches soci: wos Stention 14 BS 4 57 
10. paid sight draft 9 Dec., — oe -_ 185 GO 22 w 
10. invoice sundries .... ...... .-.........- 72 24: 22 3h 
11. ~— paid si a draft 10 Dec., uc. labor... 38 40021 18 
17. 8 ‘ meet acec't Bu- 
TE sesieni nen 5165 15 7 
7. do. 12“ ac. extra labor. 9400 15 . 31 
19. invoice sundries .... ..........-.....-. 2129 433 06 
21. paid on ac. sight draft 9 Dec. to Wr 
Cury ....... ew---- 100000 DD 
21. paid on ac. sight draft 11 De Dec., ac. labor : 
22. do. is * pean 1,589 70 2 1i Sl 
‘+ for taxes, 1214. OIE 3 
= ‘* salary N.S. Williams, $166.66 ... 1,380 10 
23. " — favor S. H. Kennedy 10 00 " 
: 29. “ 8° Williams, balance due 
____ EEE mR, ) 
29. “ two x S. Williams, ac. salary C. 
I cis nin semen 2000 3 


29. amount to cr. UC. A. Buford “for bal. 
REG .0 00 ccce enccenenen come swon bf @& 
31. commission, 2} per cent. on $9,728.15... "248 wD 


| § D4 
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1873 Amounts. D'ys. Int. 
Dec. 31 To interest in red_...----.-.- MES Te 1 84 
Jan. 6. © B days on $26,626. 53, , bal. 31 Dee. 29 60 
6. balance interest ac.............-.-..- 1,406 92 
6. commission, 24 per cent. on $26,032.69, 
being balance of ac..----. .--. ------ 650 82 
Amounts forward... ... .... $39,092 12 $1,426 45 i 
106 
1873. Amounts. D'ys. Int. 


Dec. 4. By pro. sales No. 16980, 10 Dec., 16 hhds. | 


UI scans: eh: somite ane diate 0 abstaaSasiina 1,419 22 22 6 94 
9. pro. sales No. 17004, 14 Dec., 16 hhds. 
DUNE. iain ects ncaa’ pela 1,459 48 §=18 6 24 | 
16 pro. sales No. 17080, 21 Dec., 16 hhds 
UI ara as ance sansa: eh ca ote el Goa 1,460 91 11 3 57 
23. pro. sales No. 17052, 28 Dec., 76 hhds. | 
sug. ...-.. 1,127 68 4 1 00 
23. pro. sales No. 17055, 28 Dec., 16 hhds. | 
a. sug., 36 bbls. molasses... -.- ---- 1,998 79 4 1 78 
ae 29. pro. sales No. 17079, 2 Jan., 32 hhds. 
“ae sug. 2,758 98 
30. pro. sales No. 17091, 8 Jan., . “10 bhds. 
sug., 53 bbls. molasses_._-.. ..-. ---- 1,559 76 
Jan. 6. ro. sales No. 17118, 10 Jan, 40 bbls mol. 623 44 
! 6. sere of interest to debt .... .... .... 1,406 92 ~}e 
6. balance down. --. .-..-- 2. + eee .- 26,683 51 
$39,092 12 1,426 46 
To cash balance due us iS saisiek iaNedosemane $26,683 51 
E. & O. E. 
New Orleans, January 6, 1873. 
S.H. KENNEDY & CO. 
TRUFANT. 
1873 Amounts 
Jan. 6. To balance per ac. rend. this a cares © «atin dentin odie aaa $26,688 651 
> GB Fa II inn ein cin Sc si ee 233 69 
17. OO I ie a: tin sissies aie nadia ecikctncln Seaiea nea cae Sagas 6 00 
22. OS AIG i ccs sthcinsiise ceinstiaiei ticeenineesceiliath eee aia 473 04 
28. “ cash placed to credit of V. Bregent -............-.-.-- 195 00 
28. N. S. Williams, his salary for 
December and January . ...... 22. ou... ee $33 32 
28. SOUR Gah: Os BO a i iiss ements hess ed Caecaalggsn cc ace 138 32 
28. commissions 2} per cent. on disbursments..--_. .--. .--. -- 34 48 f 
097 36 
K. & O. E. _ 
New Orleans, January 28, 1874. 
S. H. KENNEDY & CO. 
TRUFANT. 


| ASSOCIATION ET AL. VS. FE. D. LE BRETON, ASSIGNEE, &C. 59 


ve 107 Copy. 
t. 
— Exuisit D. 
om Real Estate Purchase of Ardoyne Plantation in Account, with Interest 
at 8 %, with S. H. Kennedy & Co. 
1874. 

March 10. To paid sheriff for costs in court... ..--. 
— sis tuxes for 1878...-..-...-. .--- | 1,494 96 297 98 60 
45 6 advertising & expenses to sale -- 

i April 16. “ our note, @ 4 mos., for lawyers’ fees, 18 
Bl ie iv sisliniccioc tains SRO. m8 $1 08 


Dec. 31. ‘ balance per ac. rend. 28 Jan'y, 1874, 
ae Ardoyne pl’t, for business, 1873, due 


; 28 Jan’y.__--. -no---.- 28,097 36 338 2,110 45 
an ““ 2) % pd ee on $30,621. SER 765 53 
| ‘« interest in ac. ..-. ...- ius 2,240 13 
94 $33,626 79 $2,240 13 
3 E, & O. E. 
24 New Orleans, December 31st, 1874. 
: S. H. KENNEDY & CO. 
D7 TRUFANT. 
0 1875. 
) Jan’y 1. To balance for statement above......:_... 33,626 79 
78 | Feb'y 2. “ 34 df., int. @8 % on $33,626.79 ....._. 254 O08 
$33,880 87 
1875. Ae : 
Feb’y 2. By Ardoyne pl’t supply ac., am’! to bal. 
2 ye ‘later ac. for 1874 .... ..-. .--. 2-2. .- 7,74 48 
RIOD is cisiiicesi sixes Wiinsini tits sctiihels ani -- 26,086 39 
5 | $33,880 87 
To balance due..-.........-.... .-.---- $26,086 39 
E. & O. E. 


New Urleans, Feb. 2d, 1875. 
S.H. KENNEDY & CoO., 


In Lag'd. 
TRUFANT. 


: 108 Real Estate Purchase of Ardoyne Plardation in Acc’t, with Inter- 
est @) 8 %, with S. H. Kennedy & Co., in Lig’d. 


Feb'y "9 To balance per ac. . cones 26,086 39 833 1,930 36 
lil. “ pis. d’ft 28 Jan’y (j ropor. to this ac.). 70 15 = 3824 5 Of 
} 6 draft on V. & M. I ag loony an 
Nov., to M. F. Thomson for 6 mules. 1,007 48 58 1) 
ee freight OR GOING 0 nace conees 2s cues « 24 820 1 7h 
: 18. “ comm. on disb’t ... ..-.-. ...--. .-..-. 27 64 307 1 #4 
13. “ N.S. Williams, drafis on V. & M.: 
13 Jan'y, due 8-6 Dec. ........-.... 5,000 26 28 89 
13 6. Eb Ee. ccna commana 5,000 Is au 
6” 1B concer ecess 8368 M1 12 22 
6 B-Be * cccwcsccsceee. S600 4 4 44 


Mich 24. “ N. 2. Williams, drafts on V. & M.: 
13 Jan'y, @ ! yr. Jan’ ys "16 --. 5,000 
is 1: ---. 5,000 


mre. 


P “3 Pe SORE ee a Se 
be” ae é See ee Sees Fase Ths. O thy ts ) . ee" 
x ie sesh ate Se ae Ae Dae eee r t q % - 
5 9 Se es j on ae 
an 3 . $ NP ea A ag 
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Aug. 6. ‘ p’t fr’t on 8 boilers 90 148 2 96 
«pote, V. & M. to Leeds & Oo., for 8 | 
boilers, & int. @ 4 mo., due 10 Dec.- 1,516 75 22 7 4i 
81. ‘* 24% on 1,606.75 for boilers... -. .-- 40 17 128 1 10. | 
. | Balance of interest ac. __-.-------- 201 04 3 
a _ $50,068 62 $2,027 87 
i Feb’y 13. By net i N. S. Williams’ drafts for $20,000 : ) 
H isc. at State Nat. B’k 18,287 50 822 1,808 65 | 
tj Ap’l 24. “ netpro. N.S. Williams’ drafts for $10,000, 
ul isc. at State Nat. B’k - 9,255 56 252 518 28 
i Balance of int. to Dr..... ..-. ieee acco: spurge as 201 04 i 
i By drafts not due to new ac. .--._.---. --.- 1,000 
Ei Balance down ecinmih bates wlatnd 21,520 46 
| $59,068 52 $2,027 87 | 
3 | : To cash balamee ......---...-.----.--..-. 21,520 46 
B ih ‘s drafts due 16 Jan’y, b’t down ._--. .--- 10,000 
Hi $31,520 46 
E. & O. E 
N. O., Dec. 31, 1875 


S. H. KENNEDY & CO., 
In Lig’d. 
TRUFANT. 


“_- 


109 Real Estate Purchase of Ardoyne Plantation in Account Current, 
and Interest Ac. @ 8%, with S. H. Kennedy & Co.,in Ing’d. 


1876. a ard 
Jan’y 1. To balance per ac. rend., cash........--.-.. 21,520 46 60 ‘286 92 
drafts due 16 January ..---— ie .--- 10,000 45 100 00 
Feb’y 29. ‘ 21-20% on $24,073.60, balance ‘for ad- 
Suny same one year, Jan’y 11, '75- 
Jan’y 11, 76. _-. 601 84 
‘¢ balance Of interest ac...--—- sais 384 95 


$32,507 25 — $386 92 
1876. 
Feb’y 18. By V.& M. fm note C. A. Buford & int. p’d 
them in part payment for mules 
Is ipuissinccinis eenilinnadinesnapacitiiwta teins erin 168 30 12 45 
19. “ V. & M. fm rent of mules 1875 -...-.. 620 11 1 52 
2. * “ for balance of Ardoyne pl't sup- 
ply ac. 1875—net profit 1875........ 6,658 56 
balance of int to dr. . pice ape 384 95 
‘¢ balance down -..--. . 25,060 39 
$32,507 25 $386 92 
TO DOIkRC0.0.nccs ences cocacs coccussocane QORRSD ) 
E. & UV. E. 
New Orleans, February 29th, 1876. 
SAM'L H. KENNEDY & CO., 


In Liquidation. | 
TRUFANT. 


7. Ss 


— lw 
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110 Ardoyne Plantation—Continued. 
1874. 
M’ch 9. By goods furnished the several tenants as p’r 
invoice 9 M’ch jel acta 635 14 331 46 71 
81. ‘ 24 % comm’s charged on — i cc 15 88 309 1 08 
June 15. “ reclamation in inv. cow peas --.. -.---- 38 75 233 2 
Oct. 30. “ net pro. sales No. 17 316 H. 8., 5 
Nov. - i 1,700 85 659 22 30 
Nov. 9. “ net pro. sales No. 17856—1l1 H. Bi. 14 
Yi oii aie aincevemniel adie Atlin ektnciitands aegilasnlee 94610 50 10 51 
16. “ net pro. sales No. 17869—34 B. M., 19 


ee) See 515 7@ = 45 5 16 


ov. i 
Dec. 28. Sale ac.—J. Richard posted this acc. in 
error; omitted in ac. rend. 


Jan’y 20. “ net pro. sales No. 18019—9 H. S., 26 
PORE icceacimnee iit 686 79 = 8 1 22 

21. “ net pro. sales No. 18021—16 H. 8., 27 
POD. ccs son times Sew 7 2 35 

22. *‘ net — sales No. "18025—69 H , 2 
636 43 5 71 


28. *§ net pro. “gales No. 18027—1 H. 8S., 3 


“net pro. sales No. 180786 BoM.,3{ 1397 2 


e @Se-«<« e@aeeese cows 
oe @ 


Balance of interest to dr...---— 2-2... 0 ewes eee Sian 447 70 

Feb. 2. By $21.52 p’r hhd. from tenants, being ex- 
nses of rolling....... -.......... 5,925 24 

“« “ goof tenants’ crops, after deducting roll- 
ing expenses. ...... -..--.-----.---. 16,316 98 


$30,824 11 $539 74 


—— el Minne Me ome 


By balance of this ac. passed to the credit of 
real estate purchase of Ardvyne planta- 
SOG ek ielec cement teint ncnenaewan .Beeree ee 


E. & O. E. 


S. H. KENNEDY.& Co. 
TRUFANT. 


111 Copy. 
Exuinit E. 


Ardoyne Plant. Supply Ac. in Account Curent, and Interest Ac. (a1 8 %, 
with S. H. Kennedy & Co. 


1874. 

Feb’y 11. To invoice supplies ..... -... .-..-. --.... .-.. 409 G1 357 32 
— * " He ech down ebm anne anes 18 47 «64349 1 47 
28. ‘ 23 % comm ‘son debt this month ......_-. 10 70 340 sa) 
M'ch 9. “ invoice supplies... .....- oe 107 34 «331 7 oO 
14. * cash paid N.S. W., ag’t, for labor, + ect... 190 OO = 326 13 76 
25. ** invoice eupplies aniies wigan + abner innsew wiveuiaien 101 75° 315 7 10 
31. “ comm ’s on disb’t this month... ... ...-.. 998 30” 6y 
Ap’) 4. “ cash p'd N. 5. W., ag't, for labor wins 100 75 305 6 #1 
8. * invoice supplies ibe iwbe po ae minnie amcaten x 221 02 201 14 78 

10. ‘ insurance prem'm on $25,000.00 on “S. H.,” 
D year... . 22. noe 222 noe coe ane ss ee [Aw 299 33 22 
OR. % SeWNRO OU os, coke cine sat cows commen 986 206 63 
20. * “ iach ta 06h BH 3 87 
25. “ cash p'd F. Hogan ( (work on boilers) siemenagih 257 5 2A 16 24 
SB, fmwpbed Pie Olli cn one sce cc ccinwne condos 625 2 40 


tas 


pe Sallie TS * 


- Re eas PS: Fe eee eT he ee CS as oe as. tae 
> a ee: bon EN Gee ee be enw Tite Se So See ee 
ak, Pe ig en mes Ak RE. em q * 
3 


THE NEW ORLEANS NATIONAL BANKING 


. * comm’s on disb’t ------ --- ros 16 40 02 
May 5. “ paid Stauffer, McC. & Co. (bill 20 ) Ap’l) - lines 173 66 276 65 
6. ‘ * sight draft 3 May, “ repairs on boiler.” - 155 25 275 9 50 
7. ‘+ 4% for recording leases R. R. ticket, § ete. 22 75 274 140 
if 8. “ “ sight draft 3 May------------ -.--- ---- 60 273 19 82 
i © 6 invoice supplies §=§ ---------.-------- “ii 285 20 
bh: 10. “ p’d sight draft8 ‘“ ---.-.--..------- aioli 28 270 1 68 ) 
Hi 19. ‘ invoice cow cman ieee Sik Cameo Sa ae 7 82 
‘i 22. “ p’d sight draft 21 geo a SCE RO EYE nk ED hy 274 95 259 15 83 
i 30. * tbe i NII niin 5s oc bce we teenie 27 67 «251 1 55 
, June 1. “ p'd N.S. W., ag’t, for pay-roll .--.-----— 335 65 249 18 59 
ty 2. * invoice su plies ies msn it: i nl 255 34 248 14 05 \ 
(! S. * P’ 'd sight draft 4 June (hoop pene). saci 150 242 8 07 
F ll. * do. De: yee es Ss ene 182 50 239 9 70 | 
i 22. “ invoice lard oil ... .----. sb aaa sabes 5 85 228 30 
by 30. “ comm’s on disb’t..---- ---2 ee 34 76 220 1 70 
: July 2. “ paid N.S. W. for papell oo. cone nn 179 216 8 59 : 
; 3. ‘* invoice supplies .---~- -----. ------ ------ - 263 71 215 12 57 
eS > OS IE, cians minnie viens «deel cine emaiagigah 20 60 210 218 
“os 4 sight draft sii intinos sami wan as 2610 ‘ 
| 31. ** comm’s on disb’t antag aids len eee 12 24 
Aug. 3. ‘ paid N.S. Williams, ag’t, ac. een said 485 05 } 184 32 30 
6 6 igvele:: SIDDIIES ccc cnitrncncee maw cdncinn « 292 61 
13. ‘§ do sia: en: wide: Seba seta th 15 25 174 60 
Amounts forward .... 2-2... .--. --... 5,413 66 317. 60 
112 
To amounts forward ..........-.----.. 5,413 66 317 60 
Aug. 15. To p’d sight draft 13 Aug. 278 10 172 10 60 
18. ‘* “ jnvoice supplies .......--. - 25 31 169 97 
26. * Oe eas oee 72 87 «161 2 60 
31. * commission on disb’t .... -.---.---.---.- 29 23 «156 . 1 02 a 
Sept. 3. “ p'd N.S. W., ag’t, ac. pay-roll ........-. 630 90 153 21 45 "7 
4. * invoice su plies Kai bobo Sth: ew sess sain 249 OF 152 8 41 
5. ‘* p’d sight draft 3 Sept. ----.._. ----. ----.. 270 151 9 06 
25. “ ‘ T. Guyol for conf. & judg’s fav’r State 
Pee EEE initiate mics en neians 8 130 23 
30. ‘ commission on disb’t this month...-..---- 28 95 125 81 
Oct. 2. “ p’d N.S. Williams, ag’t, ac. pay-roll .---- 773 20 123 25 42 
‘Invoice — scsi ti ndeiabeiab aithctine “ts eel aabianbilit 157 45“ 
RE Rg NE RTA nao ener ene 38 90 118 1 02 
14. “ p’d sight draft 5 Oct. aig SUOIES erccsinn ss SO 111 1 23 
6. 6 » WG CNS, OG cccne ccnnccomees 5 109 1 21 
ia, 8. do. insite isuaelnali ete 50 108 1 20 
‘“« «invoice a = sent jeitite aves. Aliands dashiens calaseta 425 51 * 10 20 
19. ‘“* am't p'd by N.S. W. toS, H. K. ac. ex- 
pense to (SERRE: eens 5 
“am 't p'd by S. H. K. to Gleason to annull : ave 24 
contract 1.00, bal. exp. to plant. 50...__. 100 4 
22. ‘ invoice of supplies ...... ...... ........-. 161 70 1038 3 71 
31. * comm’s on disb’t .... 2-222 ee eee 45 31 94 4 
Nov. 3. * sight d'ft J. B. Winder, ac. election ex- 
penses, approve- by 5S. H. eid = oa 50 91 1 O1 
6. “ invoice supplies _......- ssillasia snide silastic 238 88 &8 4 67 
9 “ cash p'd N.S. W., ag’t, ac. pay- ee esa ae 970 1085 18 32 
: 10. * invoice supplies ..-..2222. 2-222 222. tle 37 81 = &4 71 a a 
* ei | ER rer eae 716 = * 13 
: 12. ** insurance 3 mos., on $5, 000. 00, @ ye %, 
on sugar & M. made and being made _.. 6250 &3 1 16 
13. * pd sight d'ft ETA RAEI SE on AT 139 65 = =6&2 2 53 
16. “ invoice supplies ...... ..2. 22.2. ee ke 6222 79 1 oo 
17. “ pd sight df WN selncicicisiciiiny ec cacuoks 1 78 2 
ee a: fmanes on $5,000.00, @, §@, on sugar & 
M. made and being made 2... .--. ..-- 43 7 ss 75 
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18. “ invoice supplies .... . - ....-----. ----.-.- 138 94 «(77 2 38 
24. do. outs .......--.- 105 83 «71 1 67 
Be | GO. PRION. sca ste coin con caie 248 62 = 67 3 70 
‘ Amounts forward ..-....--. ----. ------ 11,119 11 460 90 
113 
1874. 
To amounts b’t forward ...... --....... 11,119 11 460 90 
Nov. 28. To p’d sight d’ft 21 Nov... .--....-.----.------ 105 67 1 56 
30. commission on disb’t .... .....------- rs ai 69 01 65 85 
Dec. 3. “ invoice supplies -...--. ..---. .---. .--.---- 6145 62 70 
 * do. sila ies ib ak a ci us emi kn 38 87 6 §2 
eco pd N. S. W. ., ag’t, ac. puy-roll_......-.-. 2,085 7 — 28 27 
12. “ invoice supplies....... .... .... -... ..-... 200 78 = =58 2 37 
16. ee ia aceas occ aneannaaitin ain inna 113 567) = 49 1 23 
23. ‘“ p’d sight d’ft 22 Dec., ac. pay-roll.......-. 1,000 42 9 56 
26. do. do. Get éhese 49 70 49 43 
28. do Oe i? pe Sue 1,000 37 8 22 
oe do. i SS eeienenan 286 55 8 + 2 35 
20, do. Ge eee ene 37 50 386 30 
WO 5 ee Re cares si eek <bne section 495 35 } Rn 
31. “ sight draft 26 Dec. ........-.....--.. .--. 25 é4 
At §*: COURS OT GIRD'S wont c nee ke teins ocean 122 35“ 92 
1875. 
Jan’y 2. ‘ paid N.S. W., ag't, pay-roll & B. wages... 2,315 32 16 98 
BF ee Pe aka lnk ds ered. on ee nine 750 30 1 24 
18. ‘ invoice sundries ...... .....-...-..---.-.--- 340 70 16 
Me gti paid 5 sight d’fts 16 Dec. _..-.-..... -.---- 749 05 + 2 16 
20. ‘ do. De ude odunne. saan 132 10 14) an 
“66 invoice corn .... ..--.. ..-. -- -- -- ee eee 366 0 4#« f ‘ 
28. ‘ p’d sight d'ft 23 Jan’y .... .....--..----. 50 
re’; =“ * do. oak visits bond cad 161 6&0 
“balance of interest ac. ....-. .....-. -.-.- 447 70 
« 6 N.S. Williams, ag’t, to bal. this ac. .--... 2,012 88 
‘peal estate purchase of Ardoyne plant. am't 
to balance this ac. ..............-.-... 7,794 48 


$30,324 11 $539 74 
New Orleans, February 2nd, 1875. | 


ee ee 


1 14 Copy. 


Ardoyne Plantation Supply Ac. in Account Current, and Interest Ac. 
(aj 8%, with Vairin & Mortimer. 


1875. 
Feb’y To p'd 8. d’'ft 8S. H. Kennedy 10 Feb’ Wien Badu 7 325 fl 
a es do. do. eee 2h 319 1 77 
< OH I IR I iets ceictiesent: ideicnis iach esti enn ne oe 733 300 
stash A 3075 «4 
27. ** comm's on disb’ta ... ... 22. 22. 2 oe eee 175 ee 
M'ch 2. “ L. Graham printing contracts ..............- 6 304 
3, * a =" ch. shel sential + saith aiteininaeng: hetero 371 20 
sa éé ERAS eR ERS a ESR ROG SPE a OE 124 és 
4. * satis — dias waeiitiaiiabdningslaty, 611 206 44 @ 
9h a I ites kis bik ecics o ve 135 * 
“6 pd 8. d'R 8 M'ch (staves)... ......-..--. WO " 6 34 
31. ** comm’s on disb’t....................-. ewe 14 21 276 w2 


Ap’ 2. “ pd N.S. W., ag't, labor this mo............ 23238 @ 274 14 27 
a, «hg dt 2Api(1 mule)... 80 


“oo « fr'ton 1 wena scp -skaicm seis suite te denies 4 ‘4 9 95 
16 6 SP CIR ines code sccens sncicnane Man * 3 06 
6 us do. Seeewnwe ae £22 &e 822 @Oee® © 2 @ w@ We eo ana © 7 79 M7 


ey ee A Wir aac 
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p’d S. d’ft 7 ae snaps “eiey sh sini: iksacsiainidiies iniealalle 82 * 5 32 
do. ‘6 (pewish tax)... +-.------ 38 40 266 
pote: santas on sugur house, one y ’r, $25,000 
@, 2% .--- ---- --.-- ---- ---- ---- ----- ---- é: 31 82 
21. ‘ invoice supplies ... ...—-- us wien 57 382 255 
“« 6% pd S. vilge ring “tee siiniaiida Uelnicls ian “tgs oleae teaaieeiale 158 “ 12 18 
a. « 4 Ge. ‘‘ (cutting wood) ‘ 23 90 250 # 1 32 
30. ‘* commis’n he * dish’ 3S kbeikn mi Sean 82 89 246 1 80 
May 1. * p’d N.S. W., ag’t, ditching lumber, ete... - 277 145 15 08 
15. ‘ invoice druggs, WG cis ace ns da ee 7 33 229 
19. “ p’d 8S. d’ft 20 Ap’l (cooperage) ..-. -.---- ---- 8175 * 
«66 66 do. «17 May (ditching) .-.....-.. ---. - 4420 ‘ 6 80 
me ee. « K. exp., there & back__....-.------ 475 228 24 
26. ‘ commis’n on disb’ts.....----- .-.. --.. ----—- 10 39 217 50 
June 4. “ p'd N.S. W., ag’t (ditching & rigicne ena 115 30 213 5 46 
6. “ invoted SURPTIOS... 2 2. 2 1s cece nce coce 155 57 «212 7 32 
Eee EE bane aacctinaenn sail aia waco 7 74 205 
2. “pd 8. OR 10 Fune..ne. 2 os te Sens 215 ‘ 10 16 
R64. ae ER FS ccd ck eeeeen 25 203 1 13 
2. © 0 SE cite ee eae 85 65 200 3 78 
18. ‘ invoice peas. sii lds hela ude sepmndcnlcablas 46 34 199 203 
Bane CWE ons inc ccen snd nemnes conkgn  e OO 179 08 
115 
1875. TO ON 6 I Bin on ccs de tww'nnce cee 3,120 80 179 08 
June 18. To p’d dispatch to S. H. K.....-..---.---.-----. 2 193 
Bh BE Te Be nid cock tien cen csnn sinenin 60 4 2 66 
30. “ commis’n on disb’t.... ---. ..-- -------- .---- 17 82 187 75 
July “2. “ p'd N.S. W., ag’t, wood & pl’n repairs .--.— 68 45 185 2 38 
a. * no of —— aE MPSS peer rope 100 37 184 8 14 
5. & Bie TE I iio kincs ctctcecinnna sans tone 98 75 
e.. Pa shir II icainies siohiniapianciiitens iaegdoih oceooe occa 96 35 179 3 82 
a «eee ot cies enamine Naina enn 61 178 2 41 
4 invoice supplies ....... ---. ante g te oe Ree 65 
20. “ p'dS. d’ft 17 July (wood) siciphtiiciuenceilans aiiiision tomkonds 113 50 115 414 
2. « do 19 « D5 digs cates icone cleanin 56 164 2 04 
ey a ee enc nes seannanss 26 65 162 96 
31. ** commis’n on disb’t .... -.-.-.--.- .--- ------ 15 70 154 55 
Aug. 4. ‘* ag S. d't 4 Aug. (108 C. _ wood) sicacia cela siaabas 84 40 150 
go Ee, emer 330 2p 13 80 
6. “ invoice sup Ee IGM BHR: 177 02 148 
wise OF SIO iikaiacuies sine cis cael hitomi 179 6 os ll 74 
10. “ p’d S. d’ft 5 Aug. (wood) ~.. ......---.-.--- 137 85 144 
4 6 6 do & © Mabe. ok se 20 a“ 5 06 
2. do. 3 July (wood) .......--..-.----- 80 40 143 2 5 
31. ‘* commis’n on disb’t....-...-.-. ----. -.---.- 2523 123 68 
Sept. 4. © invoice ~— soils ie dh acca ies eed ada 250 14 119 
mila Ce S , ag’t, wood & labor __......... 734 80 26 06 
ey Bs Ee Gia siew sen ik Gacee heel nnn eden 200 106 471 
= “ invoice ON icin stiscncis tne sci scence 97 22 101 2 18 
23, « we. wl Oe 
25. * os fire OE iii ciciciitie ose dcencs conc eon cain 1548 * 61 
SD. 8% Ue BT mi acc sieges estes ccd wip ine 200 93 
hei commis ‘n on disk Pi iccoiass scsi <hidis taeda 8 alias dehieiese 37 76 ” 4 92 
Oct. 9 “ pd N.S. W., ag’t (labor, cooperage, wood) -- 21575 8 4138 
8 «6 «! Sah RG, NN iia ee nie inch citins pian 160 RH 
ae invoice supplies... ss iesteliaasilia Ula’ ciate atic gia Ma ta 275 * 3 53 
9. « be hein hints skh gs aii Sinise sauatoncaae lol 3499 8&4 65 
% ” a si eicilcds enschede alas omic saecaetaeibdisiasnen 173 98 = 81 8 13 
as me fr't on 8 mules 2.2. - 22 ssid sham 25 . 45 
6 Tt N.S. W., ag’t, 11 Oct., “due. 1-4 Dec. to 
M. F. Thompson for 8 wale nits nation ee 22 9 46 


Bir Wie GO oaeinconscc iinoinrtris, sit ccs 


(PRPS) TT Cp Ree Ft TY © RRO a ee bh Sitheiooy > , i i ae Ae 5 ‘ 
Z fan ey a eae a) Ce ee Re SE men ee Eg Ree ee Pree © Te, | OR ele Pee oh ee ea 
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1875 
To am’ts b’t f'w'd .......- 8,583 66 301 21 
Oct. 20. To invoice supplies .-.. ...... ..-.-. .... -.-....- 14509 78 # £2 35 
27. do. ‘aihbih: wtiisens wathien bd see sdb ania 4 ene 165 04 66 £2 27 
28. do. cate sical aeons these 47 78 65 69 
29. 'd 8. d’ft 27 Oct. (C. chain) Sach: ontncte seas 78 30 = (64 
¥ nsurance on cr. of 3 mos...-. .-.. ---.------ 100 5 2 53 
- mi : od bane non Ang Aol ili oe ih pidindtens ainbinee-e 5663 gO 
ov. 1. to pl’t Sist -........... 1 59 
3. RS w. -» ag’t, ac. Idbor Kaleb eieulatbnaieindinn 1,065 70 “ 1418 
4. Alterac gala. Sean eli Si li cata 17 75 = 88 22 
8. ieee eaeiins Siena to viniak elaakeinine 6430 64 77 
11. do. jini sida 144 01 51 1 63 
17. “ p’d 8. d’ft 10 Nov. (cooper) .... 70 45 
és ‘“ do. 10 ( , RSRER Sec ea seer re wt 148 15 * 2 18 
19. “do. 17 (taxes ibsiaccinisi 60105 43 479 
* invoice supplies ins delta: sich 7660 * 72 
22. do. sa skh cuabik Ababa: uns asain cng 57 338 486940 bl 
26. do. Mite intin tn titipmuanns ~ eae 1 10 
30. commis. on disb’t.......... ......---. -.---. 57 36 8= 32 41 
Dec. 2. “ p'd N.S. W., ag’t, ac. labor........--...--. 2,487 20 30 16 24 
3. Invoice supplies ..-- sis usa ii ci 180 27 29 1 16 
11. OP I in ha sie i eines teside: cine iecaines de 375 19 
13. Oe Re Bs Bibi rc ciceecctiiwn < 1638 7 66 
15. “ p'd 8S. d’ft 9 Dec. (coo or & labor) jodie whit 277 10) «17 1 06 
17. 6 Bee CE viet ciccecnn puce 28 2 815 
“ ‘* sundry bills, app’d by Hamilton ._.. ....- 40050 * 22 
18. “ §. d’ft 10 Sept., due 1-4 Dec. .........--. 175 14 4 
21. ‘“ do. 26 Nov., lumber .... ................ 138 551 
“ “ fr’t on 8 cars cual._._.. .--. siiinasinian 4's “ 44 
22. invoice sup +o sil ks: tik eas hanes shisha: sedatag 151 09 10 34 
28. ‘ p’d S. d’ft 28 Dec. (hauling wood) .... ..---.- 4 WwW 4 04 
29. II skis vicina viene shits est ener anew 25 63 8 
1. 0 I icin stick Kida cack bomen cose 20 91 2 
os 2 7 RD ER. TF. BRR, cccctee cwce ewes 1638 75 =“ 14 
31. ‘* commis’n on disb’t .......... gins waa eal 97 08 «1 
“ SORTS OE GB aii ao cenit ecieenin whe chase ontne of 26 
$16,861 87 357 26 
E.&0.E 
VAIRIN & MORTIMER. 
TRUFANT. 
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Copy. 


Ardoyne —_ y Ac. in Account Dieont and Interest Ac. (@ 


, with Vairin & Mortimer. 


1876. 
Jan’'y 1. To bal. per ac. rend. 81 Dec., 1876.............. 15,861 87 GO 21) 5&1 
5. inv NINO Biiice dike cme nine pecan owns 79 69 &% an 
6. p’d 8S. d’nR 4 Jan'y....... .... .... ------ ---- 79 88 56 oh 
as “ N. S.W., ag’t, ac. labor. ..-_. dina? mae “ 244 
11. “ do. bal. débigtin sme commen 1,500 1664 
12. “« §. d’R 10 J'n’ conn oy 460 49 «=6—6 O1 
12. “ 100 M. T. pi inn tne sabe oman 10 62 “ 1 &2 
14. “« §.d'R 138 J'n ne SE nies tenn ome 600 47 #627 
16. « eu * Sees # 46 51 
22. a“ do 18 % 10 Bk Es CR aniccae cnoe 0 3u 43 
31. comm's’n on disb’t. .... ..........---...-- icin 124 an 8 | 
Feb’y 19. cash p’d W. M. Batto, brick man... ........ 126 11 31 
error on roll, expenses ch'g'd tennants. ...... 329 2 73 
28. p’d 8. Ne I oii biked ence sree 300 10 +7 0 
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es ts a a * 335 60 7 52 
29. * * do. 21 ‘ cooper....-....---- ------ 165 20 
‘6 66 comm’s’n on disb’t .... -------- 31 38 
“© 6 this am’t to bal. N. S. Williams’, ag’t, ac. ..-. 2,348 57 
‘6 66 balance of interest ac.....-- .----. ---------- 242 04 
balance down ._-.. -.-~-. ---- -..--- 6,658 56 
$31,481 61 271 06 
F’b’y 19. By Kelf on purchase of mules 11 Oct., ch’g’d to 
Singleton & Pregent, less int. - 773 18 11 1 90 
“ 6 TT, W. Singleton, dif. bt. 3 & 3 wet mol. to pay 
his rolling expenses ....-.----.--. -------- 297 16‘ 73 
«© polling expenses ch’g’d tennants..-.-.-....-- 10,189 66 “| 24 78 
© 6 expense of hauling wood, ch’g’d_.-...-.-.---- 658 37 * 1 61 
29. ‘* 4 of net crop, after deducting rolling expenses 
for contract . ..---. -.-. -..---------.-.---. 19,613 24 
balance of int. to dr. .... --..---. ....---. ---- os eee! aa we 
$31,481 61 271 06 
By balance... 2.20 cnn ene eco e- cmon occ $6,658 56 
E. & O. E. 


New Orleans, 29th Feb’y, 1876. 


VAIRIN & MORTIMER. 
TRUFANT. 


118 EXHIBIT F. | 
Ardoyne Plantation Supply Ac. in Account Current, and Interest Ac. at 
8 %, with Vairin & Mortimer. | 
1876. a 
March 1. To invoice eet cicscaciiine ioossuestuiss 6278 306 8 57 : 
Be RIE Soceen ockeinnas iio 6 25 
aie pas 3. D., 2 Mar. (bhds. pol-s)_. 170 50 
- 176 75 308 11 90 
cc * <™ ne 2 ‘“ (bal. labor ’75)...... 145 300 9 67 
29. *« “« N.S. W. tl, Me (boop poles) ....-... 110 77 8 62 
ai. * Pe creo on disb’ts @ Dh Oi sincera Ses 12 86 275 78 
April 3. “ invoice supplies...... shat 76 31 «272 4 60 
6°" " mt 52> duamtbadieniccoelaielanes antes acubiain nie 79 54 269 4 75 
mo ves 8: st sete ities 52 17 268 3 11 
15. “ p’d 8S. D., 7 Ap'l (hhd. poles) Subentiniin nite 63 20 260 8 64 
17. “* invoice ce supplies. .-.-.- it wkon: eae 
18. “* p'dS BV icancicecucime GS 
—_—- 61 46 257 8 48 
21. OT (H. poles)... bees 170 50 254 9 65 
20. ‘ comm’s on disb’ta at 2} @ ..--. 2-22... 12 58 246 66 
May 4. “ p’dS. D.,4 May (wood). ........-..-.. 138 75 241 7 42 
5. ‘ invoice supplies... ... - sani 17 16 240 93 
10. ‘ prin. on ins. on sugar house 10 Ap'l.... 500 285 26 11 
26. ‘ pd S. D., 24 May (cooperage) ..... ... 36 219 1 75 
30. “ invoice supplies iss tinaa in wicenpsnk onde 23 04 
31. ** commission on disb’t........... 16 97 
- 40 01 214 1 90 
June 2. “ p'’d N.S. W. for Quick .... .... 50 as 
64 ‘¢  66 aé sé wood cut..___. 101 25 
a¢ sé 66 sé sé Coop. & labor... 107 76 
259 212 12 20 
3. * invoice supplies -----. -.-. --..- -- en 147 68 211 6 92 
6. es “eee - Ort @e@aee -ane 9 64 
“ « pd s. D., 6 June... 2222.2... 86227 45 
37 09 208 1 71 
9. “ invoice supplies... .2.2 kk 15 OF 206 68 
16. ‘6 46 66 soci Shotts abla out gO 
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20. ‘ — MO. cus 8 
22. % “ supplies - ----—- caine cten: Cae 
—_—- 18 50 192 78 
26. “ p’'d B. D., 24 Jane sine 122 - ce wens +o oe 100 188 4 18 
80. “ commission on disb’ts_. ..------------- 14 89 184 61 
July 3. “ p’d N. 8. W. for wood & staves. 224 25 
‘6 % Jnvoice supplies_-......---..-.. 40 39 
| ~ 264 64 181 10 62 
6.“ a GO: panes simpy nee ae ie 
me a do. ac. Quick....-. 57 10 
- 77 22 «#178 8 05 
10. “ p’dS. D., 8 July (wood)...-----.---- 40 174 6 42 
18. “ invoice supplies .... .....-... .--. --..-- 11 28 _.- 42 
Amounts forward.........--.....-. .2,878 52 149 93 
119 
1876. 
To am’ts forward .... .-........---. 2,878 52 149 93 
July 24. To invoice supplies iii anion 96 67 160 § 43 
Ch Se ee pa alien 21 53 
“6 p'd 8. D., 29 July ............. 36 
“ & eomm’s on disb't -.---.--.----. 16 15 
—— 72 68 153 2 47 
Aug. 4. ‘ p’d WG. W., O69 Biswas sencns: ys 05 
glee, F. W. on machinery __-_-. . 
“ «6 §, D., 1 Aug. (lumber)..-.- 70 
. 873 96 149 28 04 
“invoice supplies .-.... ---- ---22. .--. -- 47 98 = * 1 60 
G&. “ pA GS. Di, 2 BGG. cen ccicmes cccnwnsse= 40 148 1 32 
Cf en “ 6 ce aeeadon wake all mba SO 146 1 62 
‘invoice supplies .... ...--.-.2... ..-- so 123 35 =‘ 4 
9. « os sihesigh, tolibnieniits instiaianie een i 143 14 144 4 58 
16. WES DCE BR. ho sk nce ctcanecowsen 112 75 138 3 6&0 
16. ‘* invoice supplies... ---- ---- ---- ---- 21 67 137 67 
23. ‘ ceninitin: 4a ee mnie omsenen 63 24 130 1 53 
31. * commissions on disb'ts ....... .. 66 65 122 I 
Sept. 1. “ p’d N.S.W., ag’t (wood & labor), 713 60 
«46 4 8. D., 81 Aug (cooper)...... 60 00 
“| ny, supplies...........--.. ---- 68 81 
842 41 121 22 64 
¢, * us ste ihaeainp sii WO 316 2 32 
11, “ p’d 58. D., 4 Sept. -.---......---.. .-..-. oy 110 2 44 
25. “ inv. sup ON scl aide eins 13 68 
26. “ pd 8. D., ~— (pros. N. 
Be Ws) cricesaes ema sted wie wi 100. 
D. - —_——— 113 68 6 2 42 
29. “ p’d S. 11 Sept. (pros. 
. RB: Wi) vacuo Finda ocnenimint. enpmnesios 100 93 2 07 
30. ‘ comm’s on disb’t - ......-....-.--. .-.- 3112 %2 63 
Oct. 5 “ p'd8. D., 25 Sept... 75 00 
Te | ee ié 1” “RAE sie nag etc acca Se 502 10 
- 667 10 = 87 12 90 
8 iny. supplies 20.22 00. scnccs encoun once 2577 * & 
6. du. seus celine: setiahapiiady aaencisiiniiints iavsinasiniies 5346 86 1 O01 
10. “ = do. iets aaa: taniaiie. ennai xi 8339 8682 1 61 
li. “ p'dS. D., 10 OR i ce 44 #} 79 
14. * inv. supplies oS Seueinies einen geben ww 2 179 BH TK $12 
_ * 6 amine Seq eaten Danene ebeeue 485 73 Of 
a weeeee cece otemuie bee @& 
“ «+ 3 mos.’ ins. on sugar & M. in 
S. H., $10,000, @ 1) @ --.... 126 
—_- 238 42 ‘ 3 41 
Am'ts forward .... ....-.......--- 7,123 5&3 20 &8 


» i . OM gS my tee or a8 SR aS KE Pk et Sa Ot ee Sag cs ae ot ee 
STS TE ee PE RS Pe SOE Pe GE age SL ES Sy a a Ee a PR ee, eee ORES ne ae, a, ee ae 
m bins ee SQ ee a ene eee toh ae 2 5 * p 1m S. Werte hs SB ie SB aR es Se TR ee z 
i ‘ - 
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Ht Hi To amounts forward ..---. .-... ....- 260 838 
HEHE Oct. 21. To p’'d D. C. McCann & Son -.------- .--- 72 59 72 1:15 
ai Hy} 24. “ inv. supplies sili . 101 04 69 1 50 
Hh i 6. ¢ & gap IE ricci nico access etiam asin 8 55 67 12 
Hie 31. ‘ comm’s on disb’t os 86 97 62 51 
viet Nov. 1. “ inv. supplies... -....----. ....----- 7423 «61 1 
an 2. ‘* p’d 8. D., 29 Oct. (on S. H. K. ), erec- 
et tion fund 50 60 67 
Hu 3. “ p’d 5S. D., 27 Oct., wag. .-. - -- 90 
Hh Sept. “ “ inv. supplies ___- 68 60 
hig 148 60 59 1 94 
Bi 4, do. esti 69 70 
a uw paN.S. w: “roll, ------ 1,564 
e wt . oe — 1,633 70 58 21 06 
an . * wath su pplies 158 93 = 58 1 81 
ae ll. “ s. bP 9 Nov., , 74.50 (Viala, 20)... 54 50 61 
il 16. “ hav. peers : 179 68 46 1 88 
| Sede een rn pene amie 1238 87 40 1 10 
27. ‘ p’d 8. D., 16 Nov.._-_~- .--- .--- ----~ 70 35 54 
29. * inv. supplies =~ == —---—-- sais: aan 154 51 = 38 1 18 
30. “ pdS 25 Nov... .-...-..---. 296 10 
6 ti ’son disb’t............-.. 73 48 
—_——- 369 58 32 2 62 
Dec. 1. ‘ insurance on crop ..-~-.-.---- ---.-.--- 50 31 34 
2. * pd N.S. W., pay-roll, Nov.......-.-. 38,24900 30 22 33 
6. ‘ inv. bacon iii inn 92 81 26 54 
12. * p’d down F. N. on Kettle_--.... 6 70 
“ “inv. supplies 11 22 
at 13. “§ do. ‘oi 71 00 
ag —_—- 88 92 19 . 38 
a 15.‘ p’d draft 7 Dec. for taxes ........ ...-. 880 65 17 3 32 ) 
dB BG, RV, CI ices heen siren ecine Hines ‘ 112 75 =616 40 ¥* 
if 6. * do. ‘ re 106 21 3=13 31 
22. * OO. ae ee . aS 3411 10 08 
27. ‘* = do. iin eniaitn ig: aaa i 1870 5 08 
29. ‘§ do. 97 55 3 
27. “ draft of S. H. K., 23 Dec., @ 30 d.d., 
25 Jan’y .- hinted ian °° ee 
30. “ inv. M. T. bhds..._--..---— ican nici 113 62 
‘¢ comm ’s on disb’t...-.. silliaiad shebicict 189 86 
31. ‘* balance of int. ac. .... ..-..-~--.-. 824 40 
$18,463 88 326 20 
Aug. 31. By sundries ch'd to tenants_._.... .. ...... 67 65 123 1 85 
’ Balance of interest to d'd shia Wnabeae Oe Sue 824 40 
Balance down... ........-...-..-.. 18,396 23 
18,463 88 
To balance {“"° gf ] Jan’y esha no 23 
woes ’ 
ss 18,396 23 
E. & O. E. ) 
New Orleans, Dec. 31st, 1876. | 
VAIRIN & | MORTIMER. | 
TRUFANT £ 
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1877. 
per ac. rend. 31 Dec., 1 

Jan’y 1. To balance forward; Jan’y............. 15,646 23 59 
def 'ts due 26 Jan’y .. 2,750 35 21 40 
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2. “ p’d 8. D., 30 Dec. --. -----. --. 77 06 


PP” DU OUT ince onda cccucwemienous 25 05 ; 

) 0210 6&8 31 

' oo 4. “ gundries_.... ii~tinntioms la 
1 50 “  p’d S. D., 80 Dec. ..-. .--.----— 31 

12 —_—— 438 92 56 hd 
51 5. &§ 66 OF: A ey 50 54 61 
1 9.  & «& 9 Jan’y, labor m 36 00 5i 39 67 
12. ‘* insurance on crop._._-. ......---. ----- 8125 48 33 
67 13. “ p’d 8. D., 12 Jan’y ---.---~-- ---- .--- - 75 47 78 

ET 6* 9% FOV, CUO oases, oi cen diet ote swe « 104 24 43 1 

23. “ p’d 8. D., d’ft, 10 Jan’y, 10 D. D. en- 
1 94 CRONE ciccicdincewescce sane ccws tance 570 37 4 69 
| 27, * the S. D., d'ft, 18 Jan’y, cooper... -. 420 33 3 08 
3 “Inv. supplies Jetnliban ih hee sieiKntve 925 ‘ 

06 81. ‘* comm’s on disb’t ..-.....-..---------.- 122 64 29 79 
81 Feb. 1. “ inv. — Sai ae Ak geaninni web eninicb nes arse 39 12 28 25 
61 2. ‘ p’d 8. d’ft 1 Feb., COUPEr . --. ----.-- ---- 50 27 80 
88 14. “ “« do. 14 “ app’d -.....-. 400 
10 4: 6 Gee Te -- 120 2 
54 6 Se eninion tmeines CO 
13 6 ksi do. BOO ee ae 

CT Se | ae do gS 4 cooper ....... 290 
: —_——. 741 55 15 2 47 

62 19. * “* do. 16 * Creery ~-~-~~ 3,200 

34 ae ay MY Ree ins: BE 

33 —— 1,294 5 10 2 87 

54 20. ‘ our note to 8. H. K., due 25 M’ch ...... 5,000 25 27 78 

27. ‘ p’d sight d’ft 26 Feb. ....... ......-----. 174 2 08 
28. ‘* comm ’son disb’t.......--- ..---. ..... -- 63 15 
“© this am’t to bal. ac. N.S. W.,ag’tsalary, 2,071 01 

8 oc 4 “6 6 ‘“ T. Viala, lessee ....- 62 64 

9 +e “ “o 66S. P. Viala, lessee _- 367 66 

0 Lp 4 28 “ « HY. PCook, lessee. 391 40 

1 ‘6 interest to debit ....— ....-. Seat debiaasin 255 57 
3 balance down °....... .... ..<- .....--.- 582 74 
3  - $34.458 83 $285 32 

Feb’y 28. By sugar kettle ret’d 1 Jan'y ..--_. ------- 150 59 1 97 
“4 prinding expenses ch’g’d tenants ._-. -- - 13,542 20 
vig His half net. crop of tenants ....-......---- 2,206 63 (in red.) 27 78 
balance of int. to dr, ...... -...----2--- +--+. ----- in 255 57 
rent of mules from tenants .........--. 560 
$34,458 83 $285 32 
By balance...... ..-. ..-.---------. $532 74 
E. & O. E. | 2 
N. Orleans, Feb'y 28th, 1877. | . 
VAIRIN & MORTIMER. 
TRUFANT. 


| ; 122 Ardoyne Plantation in Account Ourrent, and Interest Ac. @ 8%, 
with Vairin & Mortimer. | ; 


1877. | 3 
June 27. To inv. supplies ...... ....-..----- ------ 45 15 187 1 87 : 
July 6. “ ” Socecs cocees co caus « ew emee 18 45 179 74 4 
Aug. 1. “ ss I ccs ceresennls spin sears 33 21 163 113 Bs. 

9, “ IE issih sini nih tp insbieneek siblione 128 42 146 414 a 
21. * ‘6 slice eleicaesliatas else ietstatdios aided 26 34 «148 77 e 
31. “ pd. N.S. W., ag’t ....— -.---. .--- -+.-» 946 30 123 26 86 “ 


SOM ee ee 
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Sept. 7. “ ‘“ S. d’ft, 5 Sept. 140 00 
? “ invoice supplies cha nnwe uiiee <n 
207 29 118 5 43 
26. ‘ oe eases aibbdiaabil 20 25 97 44 
28. ‘§ se iia si cia eieipivaaeiiin 74 84 95 1 56 
Oct. . 4. 66, sibalidianin ake venienieen je 
6. 6 ed Wh. BW, OG nnn, sce ccue 588 75 
599 40 =87 11 60 
BR. * EU. CN nein diiid Kenn wtine boon 59 77 85 1 12 
12.“ “ si hoists ikie: lela 85 63 _. 64 
15. ‘ pd. 8S. d’ft, 12 Oct. (on S. H. K.)----.— 100 00 78 1 73 
18. ‘* inv. su plies slabs lie acini insite cies 461 75 07 - <a» 
22. ‘ pd. S. d’ft, 10 Oct. ..-..--- 112 00 «=—71 1 77 
25. ‘* inv. supplies shilpa seas dh. met ° ia 97 94 =68 1 45 
Be: Reed anedne — 12 
“6 Sullivan & Bulger (app’d) iineceetbaia 25 00 
32 20 67 48 
29. “ inv. supplies -_-...------. .------------ 4125 64 58 
31. ‘* commission on $2,583.05, disb’t .... .-_- 64 57 62 88 
Mov. S: © pbs B. Bo WG GE cca cence gescnnnne 452 55 = 59 5 93 
5. “ inv. ew ieee ea ab idk mines tls, mc eae mali 53 84 57 68 
7.5 & SE i iikiiiiante iiivon sicemcicinliinanainn 50 00 55 61 
8. * inv. supplies ..--. - 15 73 
a * “ | Sabian titans 44 35 
6008 54 72 | 
12. ‘* pd. for sac-h-ometer --- --..— -- 75 
16. “ inv, repairs to steam gauge ..... 4 50 
5 25 46 05 
21. “ ‘ supplies ...... 56 39 
24 sc 66 11 25 
—_—— 67 64 38 57 ce 
a7. « « a ssid aiipieh seabeaseiacgueaialbag icine 133 10 35 1 03 
a 4 QE BOOS inca ccesdecsenemee . Oe 
<6 pd. 8. d’ft, 28 Nov. ............ 12 10 . - 
— -—— 1510 33 11 
30. ‘* as Se siesta heel 41 35 
4s sb ‘6 28 66 EAL Tira Se 11 60 
bé ‘6 ‘6 y), aan Se CTA Ue 18 30 
“commission on disb’t .......--.. 22 72 
—_— 93 97 32 66 
Amounts forward ___........- ia 3,579 15 72 62 
123 
1877 
To amounts forward ........... 3,579 15 72 62 
Dec. 4. To inv. supplies ---....-~-----.. 19 07 
.* ue Cantvttijitinusdiee we ee 
162 26 2 1 01 
6. “ pd. for stencil pinnate 1 00 
7. “© «& D.C. McCan & Son 1 Oct.. 251 45 
252 45 25 1 40 
ee I I es he ecw saints os cites ans 22 22 24 12 pe 
eg: eatin knee epic ss a nae 90 40 21 42 ; 
_ = “ ane cme tee eee ee Oe 
Er eee OR See = oe 
62 7 18 25 
6 « & a ene lala «un 6 satel weiner cilogees 23 72 «Wi 09 i 
18. “ pd. sight draft 15 Dee...  ..-..----- 250 00 14 78 
20. “ inv. supplies .................. 48 38 
21. * 7 Stine ivemmumanen OF 66 
— 145 94111 36 
_ = " ONS 
_ we Cine seen Goostenence me OF 


em CP 


3 0 aed a ea ae ea _ Sper 2 Se ¢ whieh nis 3 is ‘ 
eerie vet re CET ee Ts Ng a a sl Nit on 5 > > igo ie . P . om , 2 : site * - + 
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ASSOCIATION ET AL. VS. E. D. LE BRETON, ASSIGNEE, &C. 71 % 
26. ce “ 6é ARS Re oe ae SFM 15 77 
pd. sight draft 19 Dec.......-.. 160 00 ; 
168 77 6 22 , 
28. .‘ inv. supplies 15 99 
20. * «4 * 118 95 
31. % 6&6 “4 a Le 5 45 
enilian uti 140 39 l 03 
‘¢ balance,of interest ........ ....-...--.. 77 37 
$5,013 70 77 37 
E. & O. E. 
New Orleans, Dec. 31st, 1877. 


. 7 VAIRIN & MORTIMER. 
TRUFANT. 


124 Ardoyne Plantation in Account Current, and Interesi—Ac. @ 
8%, with Vairin & Mortimer. 


Dec. 31. To balance for statement of ac. rend._.......... 5,013 70 181 206 63 


1878. 
ek ae ee oe a Py Oe 
ee es ere ene 26 65 178) 1 2 
“68 oiny, a a 19 51 oe { 
1. CIEE oo vines sean sass Sands ines tannin + 6210 175 2 41 
12. ‘ p’d 8. d’ft 2 Jan’ W; midccane snak-sow Oa ae 
( 46 66° 4 do, 10 ig i 
| ie eee ee 
To ee; ae P| 6 & scan ae 
350 20 170 18 22 


P > x 14. “ “ do. 12 “ on S. H Kennedy and 
approved on us... ...... ---. -.---. .--- 483 168 18 03 3 
Ba ¢ “ROR Ie’... ........... 71 95 ; Ee 
Te | dv. 112 is eres a) ¢ 
- 137 © 167 6 08 
ce St on Or a) ae 
Feb'y 18. “ “ for 200 M. T. bbls. .......------.--. --- 203 156 134 868 72 
a Fe in ea sittin cette esis Se ec cw cwne 10 “9 82718 
13.  * Gow SOP By Fs BON ons cekn wei os cncnes 203 15} 


Mh, * © BD Oe Oe Cittivtn ceceeinencesen ‘sii 27 97 64 
Ap’! 13. “ invoice M. T. bbis.......... -...-...--. ---. 14145 mo 249 
. * pS. BH IG AGT -onk nee 12s k so eee = cone 10 73 14 
May 16. * © GO. TR BeOS oaieis eens wees ches nonin 10 46 10 
oe. ee ee kn ced onesies slawsese 72 31 fA) 
July 1. = due, &c., to tenants for feed used for stock 
r statement of N. 8. W. ie OE nee ncuns 797 


as 2 oe am't to bal. ac. of N. S. W., ag't, as pr. 


statement ren'd .......-.....-..........-. 1,757 43 : 

OO Oh FS Oe i icin Seenitis Seen cee ttmsinns tne 275 57 2 

Balance down. tii: moma aa ae 7 
~ $14,373 47 9275 67 4 
New Orleans, July Ist, 1878. 4 

Nes ee 4 
: ' 


Teg, So eS eee Tie . i. t 
ts ic Tat te oN heed e Pie 
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1878. 

July 1. By tenants for their proporting of rolling expenses 
on crop of 1877-1878—rolling exp., 9,028 ; 7 
mos. int. to 1 July, 420.30; total crop, $18, - 
630.90 ._-- Sn 

“ « tenants for one-half of their net crop after de- 


Syn Splash as aia at 
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«anesrese sao 9408 30 


ducting rolling expenses... ...------.--.- 4,920 17 


RO Be A ae Gs ais Recs ecclesia 


275 57 


$14,373 47 


By balance ..---... -..- ---. 4,241 81 
VAIRIN & MORTIMER, 


E. & O. E. 


TRUFANT 


$275 57 


126 Ardoyne Plantation in Account, without Interest, with Vairin 


and Mortimer. 


1878. 
July 1. By balance for ac. rend ......--....-...-.-.--- $4,241 81 
July 1. To am’t to bal. ac. of T. W. Singleton, lessee... 1,545 58 
~~ * “ Jos. Richard, wee 212 13 
i. ss oe a. Vv. ?. Cooke, ‘twee | «21,280 76 

1878. 

. 10. To p’d exp. of S. A. Trufant to pl’t and back--- 900 Item down. 

alance down iincicnaid canes 1,233 34 
$4,241 81 


N. O., January 15, 1879. 


1879. Interest @ 8% 
to 19 Feb. 1879. 
Jan’y 15. By balance for statement rend. : .--- 1,233 34 234 64 12 
a OR OER Oi nities sistent Kotcdedceinens 61 88 
$1,295 22 64 12 
Jan’y 15. To (item down) exp. of S. A. T. to pl’t & back -- 50 «72 11 
a. « p’d Bs Bs RY ccc: icc win tin, seston: 24 2 13 
Feb’y 19. “ am’t to bal., C. A. Buford chac. ac ........-- 12 49 
bal. int. todr. -.--_. -- ja acme ghaeaileanas = abba tances 61 88 
28. “ pd S. H. Kennedy in full to bal. ...__. -.-- i 875 23 
$1,295 22 $64 12 
E. & O. E. 


New Orleans, Feb’y 19, 1879. 


VAIRIN & MORTIMER, 
TRUFANT. 
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Statement of Ardoyne Plantation—Sam’l H. Kennedy—Real Estate & 


Supply Acc’t. 


1876. 


os ee an err 


M’ch 15. To cash paid S. H. Kennedy & Co. to bal- 


Int. to M’ch 1, ’78. 


ance the ac. on their ks as per ac. 1 yr. 
rend., with interest to 29 Feb’y, '76.. 26,060 39 351d. 
‘6 cash paid for 2 mules_....--. ..-. ..--.. 288 aon 
24. freight on cotton-seed meal ly 
to plant’n. 137 50 343d 
] yr. 
Ap’l 12. “ for one mule. ......-.--. ...... 145 50 323d 
1 yr. 
13. “ “« copy ofdeed of sale by sheriff- 12 50 azdd 
“bills payable, my note to A. A. Magin- 
nis’ Sons for purchase cotton-seed meal 1 yr. 
for Ardoyne, due 15th Dec., 1876 _-. 1,620 24 76 
‘commission and interest for endorsing and 
negotiating notes of N. Williams, ag’t, 
to my order for the purpose of- carry- 
ing [on] Ardoyne plant’n for 1876— 
commission, 2} % ,& interest on $30,000 1 yr. 
9, 10, & 11 months. ~~. 3,225 $22 d. 

May 5. ‘ cash paid for two mules and one mare, & I yr. 
fr’t on same.......-.-... wesaid acini ns 412 300 d. 

June 28. “ cash paid N.S. Williams, ag’t, draft for 1 yr. 

shingles, etc. .............. 100 246 
e oe expenses of S. H. Kennedy to 
Ardoyne.-..... Sohbet settee winbabin 530 * 
1877. 

Feb’y 4. ‘* commission & int. on bulance due by Ar- 
doyne pl’t to carry [on] same for the 1 yr. 
vear 1877..... - 3,305 65 25d. 

Ap’! 5. “ cash paid pay-roll for M’ch..._....---. 435 15 330d. 

25. * ss insurance on sugar house, one 
yr. on $20,000 .........-..-- 40) 310 
30. «* v6 for two mules, & fr’t on do... . 298 805 
May 2. * a 3A FE BD ha cen sae cone 421 70 303 
oc as airin & Mortimer...... .... e916 * 
7.“ a for cotton-seed meal..........‘ 857 1) 298 
14.“ os d’ftof N S. Williams, ag’t.-.-. oO 201 
» ») 4s 6 ‘6 sé 46 Seiten 380 243 
26. * “ for cottoneseed meal for Buford. 144 78 279 
37,398 37 
128 
1877. To am't b't for'd. .... ..-......-. 37 308 37 
May 26. To cash paid N.S. Williams, ag't ........ 1% 279d. 
June 2. “* os a Sot TERY. nnccs coccas 5s 74 272 
& * " or C. seed meal .......... .... 224 82 «270 
16. * “ Breaux, Fenner & Hall for N 
S. Williams, ag't.......... 76 25h 
July 6. pay-roll for June.._.....---- 498 65 ZAK 
a a | 454 20 217 
Dec. 3. * os ” C PR cme ame ee RM 
oo « “ taxes for I877........-...... 734 OR 
on “e d'ft N.S. Williams, ag‘t, favor 
of John Gamer ........ ..- 100 aS 


3,959 48 


45 5O 
21 638 
22 13 
1 97 


158 76 


ww 
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2,000 
900 


250 
250 
303 02 
100 


250 
11 40 


47,871 31 
4,579 34 


$52,450 65 


1878. 
Jan’y 9. * ss ac. of pay-roll for Dec’r._---. 
18. ‘* “ P. Gamer, sugar maker-._-~-. 
_. “ N. S. Williams, ag’t, ac. pay- 
UT ict neti Seiiiinte Seaton ears asec 
23. ¢ os N.S. Williams, ag’t, ac. pay- 
roll ssh ansiibibe aoncoes 
igi « N.S. Williams, ag’t, ac. Dec. 
ay-roll_ janine 
28. “ v6 Sub’t’n to Congressional com- 
mittee to —— -.-....-- ..---- 
M’ch 1. * N.S. Williams, ag’t, ac. salary - 
i * $4 nS Th. Re scaicieies smn nln 
1. ‘* balance of interest. ac... 
To balance to new ac. .... -_-. 
E. & O. E. 


New Orleans, March 1, 1878. 


. $38,885 32 


51 


42 
39 
37. 


32 


22 67 
8 40 


2 17 


2 06 
2 49 
71 


5,491 96 


$5,491 96 


SAM’L H. KENNEDY, 
Per TRUFANT. 


129 ° 
1876. Int. to M’ch 1, '78. 
Jan’y 23. By cotton-seed meal paid for by Buford and 2 yrs. 
POO asiciiciin tees wi ens ieee 407 91 «37d. 68 63 
“4 notes from tenantry for cotton-seed meal, Ll yr. 
due 1 Jan’y, 1877... ..-... .... .... 449 57 959d. 42 31 
1877 
1 yr. 
Jan’y 6. ‘* cash for Buford for mules. ........-..- 179 27) Ad. 16 47 
I yr. 
23. ‘from Vairin & Mortimer_......-. 2,750 39 d. 242 G1 
1 yr. 
24. ue - $6 edineinca cael 368 26 36d. 32 38 
: 1 yr. 
Feb’y 20. * . we in sistas rea. ae 9d. 410 
M’ch 12. | " a ae ‘limaibhc adn 882 59 354d. 69 46 
1878. 
Jan'y 12. ** “ from Buford note, & interest..... 192°05 48 2 05 
27, 8 Vaairin & Mortimer... 2. 2. 400 33 2 93 
Feb’y 15. | 6 Re CE bcs oct Suc 415 80 14 1 29 
1877. 
ae et RRR 1,644 65 67 24 49 
S78. 
Feb'y 28. " ‘ Vairin & Mortimer. ....._-- 875 23 
18,565 33 912 62 
Balance of interest to dr....2-2. ee Lee ..-- 4,579 32 
Balance down... 222. ..2. 222. «= 38, 885 32 


Offered by S. H. Kennedy June 19, ‘84. 


$5,491 96 
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Statement of Ardoyne Plantation—Sam’l H. Kennedy—Real Estate 


and S _— Ac. 


1879. 


nS et 


— 


Int. July 1st, 1879. 


Jan’y 21. To accepted d’ft of N.S. Williams, ag’t, and 
comm s’n for the purchase of mules, 


due 1-4 Jan’y, '79 --....---....---- 
M’ch 1. “ cash paid pa eer colt, DU ci ccniwewtina 
1. #8 6 Ss Willintns, 3 yn ag ‘i 
8-25. “ sundry drafts of Wil- 
SIRE, ROS cess chumen' nae 
Ap 6. * “s sundry drafts, salary ....--.-- 
reg ee s pay-roll for M’ch ...... .--..- 
6. 4 6 d'ft, N.S. Williams, ag't...- 
~— 9 salary do. “for 
ceithitasiiaiai iit aaa ON te 
ei “ d'ft, N. S. Williams, ag’t.--. 
May 1. ‘* ” y-roll ae se 
 * a f S. Williams, ag’t, ball Bis 
salary for May..----......- 
6.“ ” for cow peas to 8S. & W....-- 
27. =  S'dty drafte of N.f 87 00 
S. Williams, ag’t |] 15 og 
31. * te i 
gts “ >) Williams, ag't, salary _. 


ace’t of Payne, Kennedy & 
GUY. cibiciinn binidtsane termine sae 


‘és iT at for June... ...-... 


July 5. 


S * i" S. Williams, ag’t, salary - - 

15. * ss Crescent Ins. Co., fire ins. on 

sugar house, ete....... .-- 

1-15. * ‘ d’f’t on ac. pay-roll July .--- 
Nov. 16. * se N.S. Williams,ag’ t,{ 7 ag 
2. e acc't of Payne, Kennedy & 


Co. for supplies for 4 mos... 
pay-roll for Nov., including 

salary of N.S. Williams, 

ag't . at wee a 


s 
8. “pdd'f'ts. L. Boyd & Co... 


1,189 


642 50 
150 


71 26 


813 65 
100 
423 25 
145 54 
700 35 
150 
1,344 84 
1,118 30 
1D 


SAM) 
234 OM 


221 7s 


5,456 75 


3,169 
45 
V3 46 
MA) 


6,473 70 


13. * ‘ parish taxes...... .-.. ...--. 

_ * : on ac. of pay-roll for Dec. - 
~~ * “ purchase of sugar cane from 
T. W. Singleton, lessee, 
1,4383 tons (a, 4) pr. ton... 
Amount forward .2 2.2... .- 

13] 
1878. 


To am'ts b't forward... ... ns cee 
Dec. 24. * cash pd pay-roll Dec. . i 1. - as } 


26,134 64 


NE rete emt 


26,134 64 


1,564 10 


178d. 


1 yr. 
12d. 
} yr. 
116d. 
1 yr. 
87 d. 
] yr. 
87 d. 
1 vr. 
86d. 
1 vr. 
70d. 


] yr. 
Hd. 
1 yr. 
66 d. 


18% 


a 


262 


14" 
2 
44 
34 


271 | 


10 
24 
3] 


1,516 : 


ww 
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27. * Ki d’f’t N. S. Williams, ag’t, in 
fav’r of Narquam elite 250 186 10 33 
1879. 
Jan’y 4. « 6 note for mules & int. ..-.---.. 713 24 178 28 20 
see os Fairbanks & Co. for scales... 252 85 Me 10 01. . 
6 as 6 interest on note for mules, 
FeO iets: nhac entities 89 70 es 8 56 
se os for coal to B. D. Wood & Bro.- 172 50 a 6 84 : 
+ 2 6g W. J. Creery, sugar maker.... 1,000 “2 39 56 
6. “ — d’ft favor C. H. Hobart --- -_-- 437 50 =—s-:1176 17 13 | 
 * ig acc’t of Payne, Kennedy & Co. 661 14 173 25 41 
10. “ salary of N.S. Williams, ag’t- 150 172 5 73 a 
i. ie draft for McRea._---. --.- -.-- 25 75 171 99 x " 
one ‘¢ expenses on sugar in hhd. ._-. - 6120 171 1 94 
16. ws draft fuvor Narquan._..— ---- 120 166 4 43 
Sti, “ foundry bill at Tlistodeaux ---. 191 35 146 6 20 
Feb’y 5. * " N.S. Williams, ag’t .._..— ---- 74 36 146 2 40 
ne a Pelton & Dunbar 36 77 ” 1 20 
i: - on ac. pay-rolls, 1878-_-. .--- ‘ 117 60 ° 8 80 
ates s d’ft of N.S. Williams, ag’t---- 50 1 62 
Ap’ 4. “ . Payne, Kennedy & Co., ac. 
crop 1878 ‘ 405 39 88 7 92 
itis " freight on molasses -.... ----- 21 60 ” 43 
July 1. & * wie Kennedy & Co., their 
saneiaainien 226 70 
mm se sneuasiiaaah on sugars on Ardoyne 
plantation .... .-----..-. -.-. 87 50 
1. ‘ commission for advancing $20,000 24% - 500 
‘© bulance of old ac., due as for account 
rend. 1 March, i REA ESR 38,885 32 
1. “ commission for advancing same._------ 972 13 
interest on same am’t to this date....... 4,208 22 
balance of interest ac. ........-..-- -.-.- 643 07 
RE Sas feral ee aa 8 as a 
$78,042 62 $1,759 65 
To balance to New ac. .. .... ......-...- 47,811 79 
E. & O. E. 
SAM’L H. KENNEDY, 
Per TRUFANT. 
132 
1878. Int. to 1 July, 1879. ‘ 
; ra 
Nov. 26. By net prv. 32 hhds. suger ---- 2,387.94 217 115 15 : 
a dv = 32 ——» san § 106 04 : 
Dec. 9. ‘ do. 32 ts nba “ 2.194 26 204 99 46 ; 
18, « do. 96 a weoeeeee 7,176 94 196 311 : 
23. * rent of land fm T. W. “Singleton, lessee 67 190 28 50 
879. i 
Jan’y 16. ‘* net pro. 16 bhds. sugar...... --.. 22... 1,167 05 166 43 05 aS 
28. * do. = 16 - sible aldara 942 40 154 32 24 
Feb’'y 4. « do. 32 es intintbinin nthinnse mahi: a aa ae 79 18 
10. ** do. 48 a -..----- 3,682 46 141 110 67 Wg 
14. ** errorin freights fm Whitney . aceasta 92 05 137 2 80 
21. ‘ net pro. 16 bhds. sugar sid 999 63 130 28 86 
a dv. 16 etl sansa 962 72 127 27 18 
ai. * do. 36 b. vihiioken. anni «$37 68) «124 9 29 
Mech 5. * dw. 72 do. sient iabeiassalis a 702 O2 118 18 41 
8. « do. = 34 do. vii skillet 348 70 115 8 92 
is.“ do. 32 hhds. sugar......2......2-.. =, 841 59) 105 42 95 


22. «§ dv. 36 b. molasses... WU 166 02 101 3 73 


SF oe EME PSR pr Rs Gas oe ee ee eee ee eS 
BS ae Ne EO Nee SO Me IE es ia baie ae EC ee 
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28. “ do. 16 hhds. sugar, 36 b. molasses -- 762 92 = 95 16 11 
Ap 3. “ do. 86 b. molasses._...--..--.---- 309 96 89 6 13 
7. “ do. 72 | do. one” 704 88 85 13 32 
ee a ee sik wie eo nwncin 394 75 = =64 5 62 
: May 8 “ do. 19 hhds. sugar..-.— -.-. --... 663 74 54 7 97 
: 30,986 31 
Less 2.2 % commission on the gross am't of 
| am’t of sales above $3,219.46 .__. .... saan 755 48 
Balance of interest todr..... -.--.------ 8 ---.---- +e 643 07 
e Balance (to new ac.) down ._...--..-.---.- 47,811 79 
$78,042 62 $1,759 65 
New Orleans, July Ist, 1879. 
133 “M.” 
Statement of Ardoyne Plantation—Sam'l H. Kennedy—Real Estate and 
Supply Ac. 
1879. 1 yr. 
Feb’y 5. Tocash pd N.S. Williams, ag't, for tamber - - 106 05 116d. 11 21 , 
‘. ~~ be Ad dos N.S. Williams, ag’t, fav’r 1 yr. 
Oe wm we cm mms oe ee ee ee eee eee 38 i 4 01 
7. “* cash npid a’ TN. S. Williams, ag’t, pay-roll Ri 
Jan’y . sinless 445 25 114d. 46 87 
M’ch. 6. “ cash p’dd’ ftN.S. “Williams, : “s t, pay-roll 1 yr. 
Feb’y -- oe 638 35 87d. 53 44 
“4 cash p’d d’ft N.S. “Williams, ag t, “salary 
> Re Tt decane ca chai ainmekibumanacwe 150 “ 14 90 
rs. rr Se ‘aoa TT 45 l yr. 
10. “ cash p'd dR N.S. Williame,} gy 49 219 10 BS. 21 56 
AE oo ne namie nein son Eg ? 
I yr. 
30. ‘* cash p’d d'tt N.S. Williams, ag’t...--.. 78 16 68d. 7 83 
r. 7 
Ap’! 1. “ ss “ do. As --{ 48 iu} 88 14 oid. & 23 
4, ‘Payne, Kennedy & Co., ac. pur- ] yr. . 
chasers......---..---—------ 41256 56d. 38 36 : 
oe “ ON. 3S. Williams, ay t, pay-roll : 
' Be dtd cutinhale onvieidinmenne 744 75 " 69 20 a 
F ous we N.S. Williams, ag't, for corn... 200 os 18 68 4 
‘ } vr. 
P ° is rf ‘ 125 S ; 
3 12. dite do “ 1°33 a9 168 90 Sd 814 49 
14. * ‘Fit & Dray on cow peas ..---. -. $2 72 5 2% 
: a* 
: 15. * “« d'ft N. S. Williams, ag’t ..._-.. 26 75 7d. 244 
é 1 yr. 
: ag eee ie fg Se ee 177 47d. 164 10 
op ] yr. 
2. * ” eat shiusentee enna 224 i 836d. 19 40 a 
May 2 “« “ ar S. Williams, ag't, _— 1 yr. 4 
em ROE iiiiiein 3 on wo 759 96 80d. 65 87 4 
oe 1. noe Williams, ng 1, ac. his 
+ ne 87 “4 7 63 
13. * “« N.S. Williams, ag 't, pd Put. Y. 1 yr. 
Bow! FO vicalines sere sibeiinen ‘gees wm lvd a 
1 yr. a 
“ts “ N.S. Williams, ag't, R. Ritter . Is 19d. 1 &2 y 


‘co . N. 8S. Williams, ag't, Kieffer 
OD cin wae i {@) “ 4 21 


5 Bet at (ao eae eis - pee RE TS En it ee Pe weSss J 
DG date SEE he ata ti ie os i SS Rte a ad | 
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Payne, Kennedy & Co. their ac. 


525 24 


16.“ ‘© ~~ Rich’d Milliken, brokerage .--- - 93 60 16d 7 85 
ss Sa “ =e d’fts N. S. Williams, ag’t, fauv’r lyr 
M. A. Reder .--- 70 16d 5 85 
20. ‘* “6 d’fts N. S. Williams, ag’t, J. J. 1 yr. 
Marquan 125 12d. 10 33 
a * “ 6 d’fts N. S. Williams, ag’t, A. lyr 
Berri ne? annie se mcns cones 311 10 d. 25 57 
28. ‘ « d’fts N. S. Williams, ag’t, G. 1 yr. 
+f nee for oe seeccinnsaieit 137 20 4d 11 08 
a * “ N.S. Williams, ag’t, to get labor- 200 “ 8 09 
June 4. ¢ do. as Lane Pesedeecd 835 95 362d. 67 26 
a @ s do. ‘¢ bal. his salary 87 50 362d. 7 08 
OF 
5. difts do. “ 30 os +116 80. 861 9 31 
Tee sé rT; do. ei BE REP Oe RE PIO 5 10 66 40 
= ‘; insurance on sugar house .. ...- e 24 07 
July 2. ‘© Payne, Kennedy & Co., their acc’t 
to July Ist --..----------.. 1,540 54 334 114 37 
e.. OF “ oN. S. Williams, ag’t, pay-roll 
DUNE od ciidiiid anton aon pone 706 65“ 52 48 
: me “« N.S. Williams, ag’t, his salary -- 150 “ 11 13 
as. 66 «bill B. J. West & Son..-.----- 38 30“ 2 82 
- @ “« 6 d’ft N. S. Williams, ag’t, black- 
ID sa ciitneh shatines eh bdi telcos whi 23 30 326 1 67 
Am’ts forward .... .... .-.. ...-----.. 9,392 70 796 18 
134 
1879 
To am’ts b’t forward ......-.... —--. 9,392 70 796 18 
July 10. Tocash p’d D.C. McCan for foundry work - 234 20 326 16 95 
Aug. 1. « a N.S. Williams, ag’t, pay-roll 
for July & his salary -..---— 1,239 05 304 83 71 
i. * “ has cunbity & Co. ac. pur- 
salable ec ei iri 569 57‘ 38 51 
Sept. 2-4 a: S. Williams, ag’t, pay-roll 
ae Aug. & his salary ...--. 1,006 05 272 60 80 
5. «“  d’ft, N. S. Williams, ag't, for 
lumber -----. - - 80 269 4 78 
.. . d’ft, N. S. Williams, ‘ag’t, for 
COOperAage ..-—-- -- -- ------- 30 265 1 77 
| Ae. as d’ft, N.S. Williams, ag’t, for 
blac “SSE SCO Sattar 25 263 1 46 
Ot 2 ss d'ft, N. S. Williams, ag’t, for 
pay-roll, Sept. .......--.... 609 05 242 32 75 
el ue Payne, Kennedy & Co. ac. pur- 
RNAI occa aike he 498-87 + 26 84 
8, «4 ae d'ft, N.S. Williams, ag’t, fav'r 
i oe ek 25 236 1 31 
_ * ws d’ft, N.S. Williams, ag’t, fav'r 
RN ioiininiritscncsittieemrsinniciniiante : 80 224 3 98 
Nov. 1. ‘* 1 d’ft, N. S. Williams, ag’t, ac 
hinge RA. EER Be OO REG 
7 ” , NN. S. Williams, ag 
ac. his salary........ 2. 70 
—- 75 212 3 53 
3 « se N.S. Williams, ag't, en acc’t 
pay-roll ... .. oe 5000 210 46 67 
2-4. « “ a’ tt, N.S. Williams, ‘ag't, C. M. 218 53 209 10 17 
ié sé sé sa fav’ r 
‘Schmidt & Zz ciel lami auaiinns 418 57 * 19 46 
. fr't bills to M. R. R. on sugar - 111 90 208 5 18 
D. 27 24 15 
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ASSIGNEK, &C. 


10.“ oe d’ft, N. 8. Williams, ag’t, to 

J. Stenn 84 25 203 3 79 
co 4 6 bill, I. L. Lyons --..-.......— 13 25 203 59 
11. * 4 d’ft, N.S. Williams _... -..- 34 20 202 1 53 
12. + ” Hennesy Bros. for round tank - 80 60 201 3 62 
cette “ freights to M. R. Po neee n one 117 7) 6 27 
15. a Oe 38 10 298 1 67 
19. « rT d’ enh S. Witham, fi “25 \ 75 194 3 23 
26.‘ a freight on molasses -_......~. 83 187 3 45 

‘6 ‘6 ’ sili 

28. d pes Ss. neon B~- 50 \ 75 185 3 Of 
ed Pos - freight on sugar ._......----- 152 40 6 25 

Dec. 1. “ purchase from J. W. Singleton, lessee, 

1,038.86 tons sugar-canes, 4... ~~~ 4,165 44 182 168 06 
1. ‘ cash 'p'd, y-roll for Nov....-...---.. =. 2, 509 85 * 101 48 
c * 4 . 8. Williams, ag’t, ac. salary 90 RO 3 68 
Toe -" do. ‘for back 
‘a sak etal 300 3 12 13 
sheen. sh d’ft, S. Williams, “ag’t, fav’r 
J. J. ‘Trasguette.____. nib 75 as 3 03 
3. «4 as weighing, 25.53; freight, 41.50 67 03 180 2 68 
x. * 4 mer oe a 15.90; insurance, 
Seca aistasbiessin es esa ein tdi sa s 47 78 178 1 90 
 “ - freight, 38.10; ac. taxes, 61.03_ 99 13 177 3 RD 
Amounts forward .........-... 24,236 86 1,507 53 
135 
1878. 
To amounts b’t forward............. 24,236 86 1,507 53 
Dec. 9. Tocash p’d freight, 76.20; d’ft N.S. W., 
ag’t, ee 167 174 46 
13. “ " J.P. Vignum for taxes 1879... 1,001 170 37 R2 
) Ee ss eee, ng oe Seah OR ET 41% 168. 1 47 
eM “6 a’ fh N.S. Williams, ag’t ...... 171 300 CO , 38 
‘6 ‘4 sé do. “coh RT OD RH sa 317 
i ots oe R. Milliken, brokerage. ..____- W773 4 41 
es ™ a Payne, Kennedy & Ov., their 
ace’t....... ‘ 450 04 166 16 60 
18. ** “ -roll, back “wnge- “& salar 
NS S. 'W., Og SARGERAS REDE Sreeae y 1,937 30 165 71 08 
22. « as d’ 7 N.S. W.. ag't, MO; freight, 
Ee Oialaid dina Ske emo 9150 161 3 20 
102 
a. * ss d'fts N.S. W.,ag't. { 51 &@® 212 20 156 § #0 
fk 39 
31. * us freight, 145.25; d'ft N.S. W., 
eat GOA ce ais Sg 208 65 162 7 3 
1880, 
Jan’'y 5. * “ freight on molasses. ... ....-. KR 147 2 71 
om ae eg & Maxwell for mules. 1,190 is 38 SK 
& aa . 8. Williams, ag’t, d’ft to E. 400 146 12 os 
co 4 a an iN N.S. Williams, ag’t, favor 
47 I iss tlic ceca lian 347 f/m 4 48 

et ig d’ft N.S. Williams, ag’t, favor 
Wm. Creery. .... .......... 1,000 uM 32 44 

9. “« @f N. 8. Williams, ag‘t, his 
meeey sessile aiilibaapial sabia 1 143 4 %7 

1. + “ dt N. 8. ‘Williams, ag’t, for 
y-roll sia ehdeaieiaiaels “sacks tele 31) 142, 11 
12. « “freight on molasses. .......... am 140 1 42 
eit es as bill §. & Willian anu 2s 74 

13. *§ S d’ft - Williams, ag 1, "favor 
Os Fi Botduisinnnbman-on isiensin 152 0) 139 4 73 


“SA , i fe. _£ 34, , = * 
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ee ae —— Ins. Co., 19.13; freight, 
sence 122 13. 135 3 66 
asi " d’ f 'N S. Williams, : ag _ Sas 146 70 * 4 41 
19. ¢§ e d’ft N. S. Williams, ag’t, for 
Be. Re WRCOUE cc cine nen cane 184 75 133 3 99 
eh te freight on molasses_ ....-. ..-- 5150 ¢ 1 54 
28. ‘ “ OF: acaigulmediees 61 50 124 1 43 
“ou a R. Milliken, brokerage .-.. .--- 82 54 2 56 
Feb’y 3. “ se do. SRS ee emranactene™ 39 02 118 1 02 
we He foundry bill at Thibodeaux. -- 271 60“ 7 13 
a" a bal. pay-roll for Dec’r._-. ._-- 176 45 115 4 50 
oo és freights, 94.60 & 47.30._.. .... 141 90 114 3 60 
4. « — afte N. pecans 75 ~=—«:107 1 78 
20-23. ‘! “ insurance, 18.75; freight, 94.60 113 85 101 2 54 
Ap’l 24. ‘“ “ freight on 16 H. sugar.-_-..--- 38 10 3838 32 
May 8. ‘ me es pnd ce 76 20 «24 41 
June 1. “ “bills weighing, 12; cooperage, 8 20 
i ve R. Milliken, brokerage. _.-_— 64 31 
os - 24% commission for advanc- 
ing $16,000._-._.-_..------ 400 
Amount brought forward--..--~-- ..-. 33,947 99 1,815 66 
136 
1880. . 
To am’ts b’t f’w’d_..-.. ...._.---.. 33,947 99 1,815 66 
To balance of ac. for 1878, due 1 July, 1879. 47,811 79 
‘¢ commission for advancing same _.. .--- 1,195 29 
‘+ int. on above to this date, $47,811.79, 11 
mos. @, 8% (335 day-) ...--.-. -----. - 3,559 32 
‘« bal. of interest acc’t o 407 07 
$86,921 46 $1,815 66 
1879 1 yr. 
Feb'y 11. By bills receivable for rent.........-... Seen 675 110d. 70 50 
Nov. 3. ‘ cash for 15 bhds. sugar.........--.-.-- 1,447 25 210 * 67 53 
8. us 16 OF? allele bai gia dana 1,531 25 2065 69 75 
10. * ue 16 : halal tn leis its 1,685 47 203 73 76 
15. * ” 8 m ois is ok ipiate 878 18 188 38 63 
éé ¢é bé 8 sé ey (Esith ay eme amie! 799 22 6 35 16 
7 * “s 16 SS ual iui wailaal 1,729 89 196 75 36 
ec: ae 36 B. molasses ........... ._. 659 73 «é 28 75 
20. «4 “ 16 hhds. sugar -.-.-. Seer toe 1,647 15 193 70 64 
Dec. | 4 72 B. molasses ....2. ... See OR 1,011 84 182 40 93 
 * 8 16 hhds. sugar ..........---- 1.500 84 180 60 04 
ee [ “ iki: acdieus: ae * 56 48 
6. oe 36 B. molasses ....0 -...- ..-- 486 39 177 19 12 
13. oe 16 bhds. sugar -...........-.. 1,455 46 170 54 97 
“mG REPRE 136445 «© 51 53 
18, * si 16 " iiiaiiaiamit sivausieaii athens 1,445 038 165 52 99 
“66 ‘i 32 a te sae 2,865 04 rT 105 05 
a ae 72 B. molasses ..222. 2.2.2 8. 1,016 85 16 36 39 
1880. 
Jan'y 3. * ‘126 " sicaiiaaiie ss acaneswidia A 34 63 
.. * ” 72 OF oo. aia aeipesin apical 1,108 06 143 35 21 
15.“ as 34 oe siiacinidh sacs ahaciblihiaichte 547 92 137 16 68 
= “ 72 72 eRe ere oe 1,345 50 130 38 86 
27-31. * 2 72 eee EO 1,378 61 125 38 31 
Feb'y 9. ‘* 9 32 cteninitele < seakdves amiiieds. a oe 73 30 
18, * xy 48 a eee ke 105 77 
May 10. “ a3 16 eS .  aieadiie sl aii - 1,623 46 22 7 45 
z sg 17 “6 sidasenianiihincsgpiiin iobilen 1,586 28 2 7 O04 
14. * 16 " mnion nat cmon: ie oe 6 09 
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15. ‘4 66 14 6 PRS SOI 2 aS EE 1,318 98 17 4 97 
24. *§ 6 17 6 pen heel Se ee ae a 1,518 73 K 2 70 
44,924 69 
Less 2} % commission on sales ._.~-. ..-- ~~ 1,106 24 
Actual net credits ...... ...... -.--. ...-e - $43,818 45 
Balance of interest to dr. ..._.. .-.-.. ..-. -----. --2-. 407 07 
Balance down .... ... ..--. .--.. wae. - 438,103 O1 
$86,921 46 $1,815 66 
To balance to New ac. ..........--. ...--- 43,103 01 


E. & O. E. 
New Orleans, June Ist, 1880. 


S. H. KENNEDY, 
Pr. TRUFANT. 


137 *h:” 


Statement of Ardoyne Plantation—Sam’l H. Kennedy—Real Eatate and 


Supply « Ac. 


A A RR NR NI me 


1880. 


te ee 


Jan’y 26. To cash pd. d’fts N. S. Williams { 199 136 


Feb’y 6. “ ‘“< pay-roll for Jan’y ........ --- 
“ ‘ac. salary to N.S. Williams, ag't 


17, " as d’ft N. S. W., ag’t, favor 
SINT siccincticnsr seenccciita inn mings insite 

79 90 

M’ch 1. * ‘© sundry d’fts—s do. on ” 

12 

&.« “< pay-roll for Feb’y ........ .-. 

66 éé 9 ¢ 23 45 
9. d'fts N.S. W., ag't - | 37 00 \ 

M-15. «4 do. { to 00 - 
Ps {o. } 
24. “« s ats wireless 
Ap'l 2. * mink for March ...... --.--- 
6. ss N.S.W.,ag't, favor Kreeger 
7%. * : for supplics. . 


“te as Payne, , ee & Co., their ac. 
d aN S. Williams, ag’t. cine 

20. “ my note to Chas. G. Johnson, ac. of new 
mill, due 15 Dec., 1880...... ......-.. 

* cash pd for cow peas.............-.. 


“freight _... {s 38 10 
‘ a = , Kennedy & Co., their ac. 


Ot ee A NN Te or na 


Int. to.1 July, ‘1. 


“ o N.S. Will 


» 8 y RRR 


Se @een * = ~_— = 


ema « r a nS Wii iams, ag’t...._. 


225 620 265 
643 30 
one } bo 84 04 
oO 498 bh WO 
4 56 486 22 07 
718 76 481 76 26 
80 45 478 a 
114.11 476 120 6 
200 470 2) RK 
18 MO 463 1 39 
792 85 464 sa) 
183 10 451 13 30 
363 99 
a 77} 449 114 58 
wo 444 4 93 
3,880 92 197 169 90 
342 61 433 82 06 
GR 10 432 6 58 
Hi RA 425 44 68 
oa 73 134% 18 4 
276 W414 2h 24 
179 67 404 16 11 
892 TA) 295 24 4h 
167 #1 
oan on } 20 8h Dy 


te 
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v6 66 y-roll for May ‘ 836 se 
‘6 66 3 S. Williams’ salary .-.. ..-- 150 te seine 
v6 6 sundry d’fts of N.S. W., ag’t- 211 25 388 18 19 
4 rT do. do. ‘ 103 60 385 8 92 
‘“ my note to Chas. G. Johnson, ac. of new 
mill, due 1-4 Ju’y, ’81-..-. .--. .--- asi 3,880 92 177 148 72 
a cash p'd d’fts N. S. Williams, ag’t -.--- 104 60 375 8 74 
ag Bie eS ae 90 374 7 80 
éé éé 50 
do. {12 62 | 369 10 04 
sé te 6¢ ale 5S ee al A 60 55 
vs oe Payne, Kennedy & Co., their ac. 410 66 
rT «6 pay-roll 818. 95, salary N. S. W., } aoe 111 63 
WE I co as woe acne 968 95 
Amounts forward ...--. .----- ---- -. 18,185 41 1,311 05 
To amounts b’t forward .__-- sis camiahiobod 18,185 41 1,311 05 
100 
To cash p'd sundry d’fts of N.S. | 121 7 
Went... 65 15 346 15 360 27 68 
60 
rT ‘4 an N.S. W.,ag't............- 130 353 10 20 
rT 6 ent Se i 284 352 22 22 
bs rT Oe 82 94 349 6 44 
‘ a Payne, Kennedy & Co., their ac. 330 34 
v6 a N. S. Williams, ag’t, masons’ ta 39 10 
UE ciiiiias cb ciimdiden sue 
os vs d’ft N. S. Williams, ag’t, pay- 
EE NG nisintnn sucteens cwecae 982 80 | q. 
a ve d'ft N. S. Williams, ag’t, sal- - ose me 
ary July ..-.-. 150 
7 6s J.G. Clark for sand and cement. aa 35 . 
a on F. H. Houghton, sugar maker- } aze — 
éé 5a 
d’fts N. S. Williams, { ¢9 i 9 04 
00S dita noun os 2) 
" os d'fts N.S. Williams, ag’t-.--. 142 87 310 9 85 
d’fts N. S. Williams, f 24 BY 112 40 309 7 76 
WD in ccs Mite Sinica 88 75 
a as bill for seeds tou Virgin..--... -- 4 08 
és bi ‘ MM. W. Smith.._.__.---__. 40 303 2% 
vt ‘ pay-roll for Aug, 857.20. .__- ad 857 20 
vt vi salary of N. S. Williams, ag’t_- 150 
vs “ Payne, Kennedy & Co., theirac. 165 43 } 301 96 02 
“ ae Chas. G. Johnson... { “ae 263 
s va d’fts N. S. Williams, ¢ 125 ° 
ocr { oa so } 234 60 291 15 18 
“ “ d'fts N.S. Williams, ag’t. .-. 160 283 10 06 
‘ sa pay-roll for Sept.......... ..-- 726 85 
us , salary of N.S. Williams, ag’t-- 150 ae = 
a os Payne, Kennedy &€ Co., their ac. 216 61 273 13 14 
sé ‘4 J. er new mill founda- 
iiissiasodaah sti: iiteenistiel adsl 199 65 270 11 97 
ge ple ge fee 
oe “ d’t N. S. Williams, ag't, fav. a= vetted 
DOPOD vin titninch intcaitacgin struck stain 150 
“ ‘e d‘f{ N.S. Williams, ag’t...... 224 90 259 12 95 
+6 ve Chas. G. Johnson, bal. bill fr’t. 156 48 
“« «  d’fts N.S. Williams, ag’t, 36, } 240 11 % 


BG. . cttntis ciimricc cess ose 


a an . 
me ge reer Beir “ iin 
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Nov. 1. * ‘d’'tts N. S. Williams, ag’t, fav-r 
7 6 Ak Seo em 92 85 243 
2. « Payne, Kennedy & Co., their ac. 454 89 242 24 45 } 
a a pay-roll & salary N.S. W., ag’t 
Oct. .-.. snieiiin 158 30 239 84 20 
is si R. R. passage for laborers ._..-. 15 30 240 82 
> of insurance to Home office ._.~_. 43 75 232 2 25 
~ 16. *# a d’ft N.S. Williams, ag’t, fav-r } 
i hidiiiin taht diame wale.” 47 20 | oo 5, 48 
.™ we d’t N. 8. Williams, ag’t, & exp. ge 
SO Nas cesingioiier ain’ wenden seein €1 
. L Amounts forward _--_- iabes eiaees ~~ 27,558 57 1,015 11 
139 
1880. 
To amt b’t forward ...... .-_. .----- 7,053 57 1915 1) 
July 24. Tocash p’d d’f'd N.S. Williams, ag’t_ .-- 4435 342 3 34 
Aug. 29. “ my note to Chas. G. Juhnson, on ac. of 
new mill, due 15 Jan’y, 188) icons 3,880 02 162 142 30 
Nov. 20. “ cash p’d, freights on sugar. .---. ....-.- 19 O05 224 9 
25. * as d’ ft, N.S. Williams, ag’t . 132 10 219 6 42 
ay s Re a alae 72 40 217 4 4% 
on 29, + vs “ ~* caiciae 6175 215 2 4 
Tae Wee. ie she 0. aces 100 o1< P 
TL “6 gate rat Rr a 38 10 } 212 6 ® 
a. “6 my-roll for Nov'’r ...... -..- 2,450 20 ‘ 
teat cs “ sohee of N.S. ew ag’t . 1 sau bat 82 ‘ 
4, * a for 4 mules..... ...--- ..-- = 700 
| “mM “s freighta on sugar. ...-. ..--.- 152 | 210 i” 7s 
een ‘Payne, peg & Cu. gg ac, 260 67 
%, 6, * a d'fts of S il- P P on 
| liams, ag’t....-. { 3 26 3 20} o1 OO dla E 
4 > Ms for 4 mules .........-...-.--. 1,440 203 O4 {M5 4 
13. *§ as d'fts, N. 8. Williams, ayg’t --.. 112 24 ol fh Ol : 
17 «sé a “6 do. es 7245 17 7 55 
18, * “ on do. & fr't 461 it . 20 08 
97. «8 sé ‘é doa. ROSEN 51 i 
‘se as bill, M. tye GUI sniisintenctinn writin’ B40! 1.5 , = 
eM sy fr't &d’ ft, N.S. W.,f 38 10 68 10 wie 
ag’t ..--........ | 30 00 
Dec. 31. “ ef T. W. Singleton for purchase 
of 10 mules, (a) 150. 1,500 
" s 8 ploughs & harness. ‘00 2,200 183 BY 46 
i. os 3 acres sced cane plant (OO) | 
A ioe “ T. W. Singleton for 116,569 tons 
cane for mill, (@ 4....---.. 4.654 44 183 Iso 20 
1881]. 
Jan'y 3. “ sé taxes for 1BBO .2..2 2. --- 635 25 1s) 25 40 
4. * s es ne, Kennedy & Cu., ‘their 
_ Seeaee hone siiowteitii 736 47 #179 20 BO 
7 # “ d' fh. } N.S. Williams, ag’ ‘t, {vir } a 
| Ritter Pe aE an ae OD ee ee AT 55 | F 
| oe ss d’ft N.S. Williams, ag't, fv'r 176 21 
d p NE ici eciices te nieetispial eciein: wapanes 20 ~ 
seas ‘ Edwards’ bill ...... ... --.- 4 wD P 
3. “ d’ft, N.S. Williams, ag’t, fav'r 
m ac. Nathan............ ..-. AL) 170 1} 33 4 
7. * “ d’ a N. Ss. an mart, fav's = 
ac. P. He as aa Wns 144; ll 25 S 
19. “4 d'ft, N.S. ‘iltiame. ag t, fav’ aa 4 
i: I oan aie sere 2050 164 1 On “a 
; 3 


eae. 


neem: 


ae 3 Pen Sle da j Z pid 


te 


Paee eee 
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21. a“ d’ft, N.S. Williams, ag’t, fav’r 
ac. Letchford .... .-.. ..--- 162 3 78 
om “ d’ft, N. S. Williams, ag’t, fav’'r 
ac. Espmai .... ..-.---~.-- 
Amounts forward... .....-..-..... 47,528 52 2,730 93 
140 
1881. 
Amounts b’t forward-_ -~ $47,528 52 2,730 93 
Dec. 22. To cazh rem. currency for expenses........ 3,500 160 124 45 
Sh oa piisintiablitih cnc ieceb iain 71 60 151 2 41 
Feb’y 1. “* “ p’d balance F. W. Singleton’s ac... 2,085 70 182 84 36 
2 4 d’ftaN. 8. Williams, { 999 esiam ie “os ts 
i Mmmm 
4. 66 $6 6é d — S. Williams, 192 150 \ 342 147 1} 17 
5. ‘© « 6 N.S. Williams, ag’t, ac. roll_ 1,294 92 
ow 4 2 ae do. “th cpm n ‘ 752 | 146 72 45 
7. s& be 66 bs bs . és SRO ER A HOM OEM 186 oe 
8. ‘ 4 &% Payne, Kennedy & ©». , their ac. 464 F 
iu Mf of T. W. Singleton... 880 97 f 145 eesti: 
eal eimai bes — bill Chas. G. oe ae 175 31 143 5 57 
yy hing,cooperage & brokerage 118 84 re 
Bi, By AB F Houghton’ sugar maker ..-- - } ie shinee 
Me wa * * ® aren on molasses .-.. ..-- sib 80 of 120 3 13 
«66 66 66 ft of Kelley, overseer --. ..-.- 47 3 
17. *  ‘& Thibodeaux foundry bill -- .- -- 53 10€ 1 27 
22. «© « & Schwartz & Bro. bill.....-~- ows ' 60 36 105 1 18 
31. « bill for insurance... .....-.- 568 75 94, 11] 83 
mn. kk fs pgp ee eg indian iano 33 "3 68 
 * 4 illiams, ag’t..--—- 55 ‘ 
“4 4 freight on sugar and molusses_- 116 ss} ” — 
12. « “ « fire ins. to Home Co. ........— 140 638 3882 2 56 
16. “* “ & @’ft N. S. Williams, ag’t, 100; 
GONG 5 Bi nnne seen commen ne 108 50 «= 78 1 79 
-18, « « & ft N.S. Williams, ag’t ...... 5115 76 86 
wou wu « aR N.S. Williams, ag't, for 
boiler makers......-........ 174 15 74 3 65 
“we ee 'ft N.S. Williams, ag’t, for 
boiler makers 48 
23. “ « «« fr't on Goudsman & Kelley .__- & 69 77 
a. 4% 2s ‘© sugar & molasses ...._. - 384 30 858 4 95 
7. ‘ 4 « Payne, Kennedy & Co., their ac. 153 42 56 1 93 
9 « 4 4: ew Kelley, overseer, i in full . 345 8683 10 
ll. #0 bill J. J. Paquett............. 48 75 il 56 
14. “© « 4 fp’'t on sugar & molasses ....~. . 227 40 = 48 2 42 
a. 8&4. 8 ae Se ne one ey 116 5560s 44 1 13 
i939, « « « PRES. Williams, ag't, watch- 
PN a ciilcaititth eccsamenesia 49 so} 43 63 
‘6 46 46 6 drayage on sugar and molasses. 16 90 
30. “ “ * freight on molasses... ......-- 83 32 64 
“4 46 ee expense to pi’nt. of S. H. K...- 7 1s} 
June 8 “ * * bill for weighing ..........-.- 57 12 2 29 
Amounts forward ..............-.. 60,410 61 3,131 43 
141 
1881. 
To amount brought forward __...... 60,410 61 3,131 43 
June 13. To cash p'd for ee slink shee « ae 32 me 
+ d'ft _ S. Williams, ag’t, Berk- 18 1 09 
son B siieiiiniakiin 60 #y 


d'ft R. Milliken, brokerage wanendi 
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14. “ ‘ for molasses bbis. ...... ...... 129 75 8617 49 
23. " fr’t on molasses =a 4150 8 7 
2. & N.S. Williams, ag’t, cooperage - 245 3 16 
Aug. 8 “ ‘S ¥F. Houghton, bal. due._-..--. 15 
July 1. ‘ balance of interest ac’t.......-. -..... 2,379 45 
1. ‘ commission for advancing 39,219 06... 980 47 
1. ‘ balance for old ac. due June, 1880...... 48,103 01 
1. ‘* commassion for advancing same ._.. .--. 1,077 57 
1. ‘ interest on same, 395 day- to date ...... 3,851 80 
$112,507 74 $3,133 24 
E. & O. E. 
To balance due 1 July, 1881... ....-2.--. 69,453 66 
‘¢ commission for advancing same -.. ---- 1,736 34 
‘ interest on 69,453.66 from 1 July, 1881, 
to 1 January, 1883 (649 days) .... ...- 8,473 27 
$79,663 27 
E, & O. E. 3 
New Orleans, January 1, 1883. 
S’M’'L. H. KENNEDY, 
Pr. TRUFANT. 
Loas in joint ac., Kennedy, Schaeffer & Williams for 1881 & 1882 will be not less 
than $15,000, making a total loss on the plantation of more than $094,000. 
| 142 CreEbITs, 1880. 
1880. 
Jan'y By bills receivable, rent for T. W. Singleton, 
due Dec. 1, 1880.22... 2... ..-..--- 675 211 31 65 3 
Nov. 14. “ cash for 8 hhds sugar ..........-..... 730 35 227 45 83 ‘ 
Dec. 15. “ “ 80 op BEE eee pe 7,584 80 196 330 37 : 
Jan'y 3. “* “ 16 a chee se eae tiviiegipee 1,474 19 177 Hi v7 3 
M’ch 22. “ 70 bbls. molasses.---.._..... 907 95 100 20 18 : 
30. * “ Morgan's R. KR. for overpaid e 
initiates since nove oc 109 632 2 24 4 
Ap'l 2. “ “s 36 bbis. molasses ....2. .. ..-.-. 435 Ww 71 6 87 og 
26. * $2 hhds. sugar............ adi 3,520 35 66 i) 97 
27. * ‘ ~=—6'140 bbls mo acini ds enna 1,601 OL 66 23 48 
May 13. “ “_ 102 at tim oonvene SS o 14 97 
25. ** " 67 - nsisesd aierepiaishildaniniea 769 92 3838 G6 &#® 
3l, *# se 72 s sitesi tielomiaaaians-aiie 971 30 82 6 90 
30. ‘* “ — - 196 hhds. sugar -............ 23,681 52 41 163 14 e 
June 7. “ a6 3 ee ss eins si ii $23 40 = 44 17 3 
44,140 72 7638 7% 
s Less 24% commission on gross am'tof sales, 
& GGG si. | 
e 6 Net credit 1880.................. ....... $43,054 O# 4 
Balance of interest to dr. ...-.. .... 22-2. 22. 2. 2,379 45 4 
Balance down ...... ...--- ...-....-..-..- GAS HH 4 
$112,507 74 $2,143 24 a 
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143. Exuipit“H.” Filed with answer of Kennedy, Vairin, and 
Mortimer. Filed February, 5th, 1883. 


Sheriff’s Return. 


The State of Louisiana, 15th Judicial Dist. Court, Parish of 
Terrebonne. ‘ 


S. H. KenNEpy & Co. 
v8. No. 3799. 
N. S. WILLIAMS. 


Received this writ of seizure and sale on the 2d of February, 1874, | 
and executed the same on the same day, month, and year by seiz- 
ing the following-described property, pointed our for seizure in this 
writ : 
A certain sugar plantation sftuated on Bayou Black, in the parish 
of Terrebonne, in this State and known as the Ardoyne —, 
containing twenty-two hundred and thirty four acres, and composed 
of the following tracts of land, to wit: 


Ist. A tract of land containing five hundred and sixty 5%; acres, 
located on Bayou Little Terrebonne, on both sides thereof, and 
bounded on one side by land of Mrs. Yorke, and on the other side 

by the lands of John McCollam. : 
144 2d. Another tract of land, fronting on the Bayou Chaca- 
houla, adjoining the tract above described, in the rear, and 
containing one hundred and seventy-seven and ;%5 superficial acres, 
the same being designated in the surveys of the United States as 
section sixteen of township and range sixteen. 

ord. Another tract of land, adjoining the one last described, con- 
taining two hundred ;%°; acres, and designated as section seven- 
teen of township and range sixteen in the surveys of the United 
a States. 
ay 4th. Another tract of land, adjoining the one last described, 
‘ containing one hundred and sixty-two 7%; acres, and designated as 
section eighteen in township and range sixteen. 

oth. Another tract of land, being the back or double conces- 
sion of the first above-described lands, and containing fifty-six ,§ 
acres. 

6th. Another tract of land, composed of four lots, Nos. one, 
two, three, and four, in section sixty-nine, township seventeen, of 
range sixteen east, containing five hundred and twenty-four ,°9, 
acres. 

7th. Another tract of land, composed of lots Nos. one and two, in 
section seventy (70), township seventeen, of range sixteen, containing 
two hundred 59; acres. “tt 

Sth. And another tract of land containing three hundred and 
forty-one ,5°; acres, and being section forty-one in township six- 

teen of range sixteen east; together with all the wear Pompe 
145 and other improvements on the said plantation, and fifty- 
four mules, ten wagons, seven carts, twenty plows, ten culti- 
vators, thirty head of horned cattle. 
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Of this seizure, due legal notice of seizure, according to law, notice 
to pay, notice to appoint an appraiser, and notice to survey and sub- 
divide was waive by the defendant, said waiver being filed with 
the clerk of court in this suit. 

On Monday, February 2d, 1874, I advertised said property for sale 
in the English language by advertisements inserted in the “ Terre- 
bonne Banner,” the official organ of the parish of Terrebonne, a 
newspaper published and printed weekly in the town of Houma, 
parish of Terrebonne, in its issues of February 2d, 7th, 14th, 21st, 
28th, and March 7th, 1874, announcing that the said sale would take 
place in front of the brick building in Houma, occupied by the 
parish officers (there being no veers, il in the parish), on Satur- 
day, the 7th day of March, A. D.1874, between the hours of 11 o’clock 
a.m. and 4 o'clock p. m., for “cash.” 

On Saturday, the 7th day of March, 1874, between the hours afore- 
said, [1] repaired to the place designated for said sale, and then and 
there I caused the said property to be duly appraised in lots as the 
law directs. I read in an audible and distinct tone of voice in Eng- 
lish the advertisements before mentioned, and also the certificate of 
mortgages required by law, and then proceeded to offer the said 
property for sale in lots by crying the same at public auction, and 
continued so to do for a sufficient length of time, when S. H. Ken- 
nedy, Esq., of the city of New Orleans, being the last and highest 

bidder, became the purchaser of the property thereof for the price 
146 = and sum of seventeen thousand four Luadeed and thirty-five 

dollars and thirty-two cents, which the said purchaser retained 
in his hand, as per consent by notarial act hereto annexed for refer- 
ence from Paul E. Mortimer, a member of said firm of 8S. H. Ken- 
nedy & Co., said amount to be retained in part satisfaction of the 
mortgage of the seizing creditor, and he paid cash into my hands the 
costs of these proceedings and the taxes of the vear 1870, amounting 
in all to the sum of fourteen hundred and seventy-six 7,°; dollars, 
wherefore I make this my return on this the ninth day of March, A. 
D. 1874, at the parish of Terrebonne. 

(Signed) J. R. VERRET, 

D'y Sheriff. 


Filed May 2d, 1874. , 
(Signed) A. DRAYTON, Clerk. 


A true copy (teste) of the original on file and of record in my 
office. 
Clerk’s office, Houma, La., January 4, 1883. 
[SEAL. ] (Signed) E. W. CONDON, 
. Clerk of Court, Terrebonne. 
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Filed February 
10th, 1883. 


THe New ORLEANS NATIONAL BANKING ASSOCIATION 
— No. 9980. 
E. D. LE Breton, Assignee, et als. 


United States Circuit Court, 5th Circuit & Eastern District of 
Louisiana. 


Now come The New Orleans National Banking Association and 
James J. McComb, complainants in said cause, and;suggest to the 
court that the joint and several answer of the defendants, Samuel 
H. Kennedy, Paul E. Mortimer, and Julius Vairin, t@their original 
bill contains the following scandalous words and mi viz: 

Ist. The word “libellous” at the beginning of thejfifth line from 
the top of page seven of said answer. 

2d. The word “libellous” in the first line of the first paragraph, 
at page 7 of said answer, and the words “ false and libellous” in 
the 7th line of said paragraph. 

3rd. The words in the clause beginning with “ an 
&c., and ending with the words “ form of action,” 
paragraph which begins at the 22 line from the 
said answer, and ending at the 37 line, inclusive. 

4th. The words “falsely and libellously ” in ~'y line from 


we severally,” 
tained in the 
p of page 7 of 


the bottom of page 7; the words “ false and libellous” in the 
148 9 line from the bottom of page 7 of said answer. 
Sth. The word “libellous” in the 13 line f#om the bottom 
of page 9 of said answer. 
6th. The words in the paragraph beginning with “as well as,” 
&c., in the 22 line from the top of page 12 of said amswer, and end- 
ing with the word “ suit,” in the middle of the 13 lihe, inclusive. 
ith. The whole of the paragraph beginning at the 22 line from 
the top of page 16 and ending at the 38th line of said answer. 

And these complainants except to so much of sdid answer as is 
scandalous, as aforesaid, and which they have specially designated 
and pointed out; and they pray that the same may bp expunged and 
stricken from the record. 

To which end complainants pray that these excepfions be referred 
to a master to report upon their sufficiency, and that said defend- 
ants show cause to the cuntrary on the 16th day of February, 1883, 


at 11a. m. 
(Signed) ROUSE & GRANT, Sol’s. 


Order. 


Let these exceptions be filed, and let the defendgnts show cause, 
as prayed, why the same should not be referred toja master in due 
course. ' 

(Signed) DON A. PARDEE, Judge. 

Feb’y 10, 1883. q 
! 
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149 Received Feb. 12, 1883, by the U. S. marshal and on Feb- 
ruary 13th, 1883, I served copies of the within exceptions and 
rule on Henry B. Kelly and James McConnell. rm by handing to 
each a copy hereof in person in the city of New Orleans. 
(Signed) E. S. CURRY, 
D’y U. S. Marshal. 


Order Referring Answer of Defendants and Exceptions Thereto for Scan- 
ren - J. W. Gurley, Esq., Master. Entered and Filed February 16th, 
1883. 


In the Circuit Court of the United States for the Eastern District of 
Louisiana. 


Tue New ORLEANS NATIONAL BANKING en 
ef og No. 9980. 
E. D. LE Breton, Assignee, et als. | 


This cause came on to be heard upon the exceptions of the com- 
lainants to the joint and several answer of Samuel H. Kennedy, 
aul E. Mortimer, and Julius Vairin, defendants herein, for scan- 

dal, and was argued by counsel. 

On consideration whereof it is ordered that the said answer and 
exceptions thereto be referred to J. W. Gurley, Esq., one of the mas- 
ters of this court, for examination and report. 

February 16th, 1883. 

(Signed) DON A. PARDEE, Judge. 


150 Report on Complainants’ Exception to Defendants’ Answer for 
Scandal. Filed April 16th, 1883. 


New ORLEANS NATIONAL BANKING AssocIATION & al. 


v8. 
E. D. Le Breton, Assignee, & al. 


To the honorable the circuit court of the United States for the fifth 
circuit and eastern district of Louisiana : 

By order herein entered the court referred to the undersigned, 
master, the exceptions taken by The New Orleans National Banking 
Association and James J. McComb,complainants, to the joint and sev- 
eral answers of Samuel H. Kennedy, Julius Vairin, and Paul E-. 
Mortimer for alleged scandal contained therein. 

It is a well-settled rule that nothing in an answer which is perti- 
nent to the case made by the bill can be deemed scandalous. Facts 
not material to the decision are impertinent, and if reproachful are 
scandalous. 1 Johns., ch. 103. 

In ruling on the demurrer filed by the said defendants the court 
held comp’w’ bill to be one for the foreclosure of a mortgage, not- 
withstanding an alleged fraudulent transfer of the property and the 
bankruptcy of the mortgage debtor. 

All the allegations of the bill which are not admitted to be true 
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have been strongly and effectively put at issu by being de- 
151 nounced in the answer as false, unfounded, untrue. The ad- 
ditional words “ libel,” “libellous,” “ libellougly,” “ unwar- 
ranted and malicious libels,” imputing to the complainants and to 


_ their solicitors a criminal offence, and-the repetition pf the phrase 


“ false & libellous ” add nothing to thestrength of thedegial, nor would 
their omission narrow the issues tendered by the bill fhor restrict in 
anywise the rights of the said defendants in this ca The very 
reservation which they make of their right to claim ereafter in an 
appropriate form of action redress for the injury agd damage re- 
sulting from the alleged false and libellous charges of the bill is an 
admission that in this “form of action” no redres# can be given. 
How, then, are charges of libel and libellous pegtinent to this 
case? 

It is not for the master to say what provocation, # any, the bill 
has given for the use of such terms. The presenc&of scandalous 
matter in a bill is no excuse for its being in the arpswer. 19 Me., 
214. 

In the opinion ofthe master, the following words and matters 
which have been excepted to are scandalousand shougd be expunged 
from the said answer. For greater certainty he has underscored 
them with red ink, viz: The word “ libellous,” at the beginning of 
the 5th line on page 7; the word “libellous,” on the 16th line of 
the 7th page ; the words “ false and libellous,” on the 22d line of the 
7th page; the words “ falsely and libellously,” on fhe 39th line of 
the 7th page; the word “ libellous,” in the 42d linefof page 9; the 
words “as well as for the unwarranted and malignant libels ut- 
tered, in regard to the transactions involved in ths suit,” on lines 

22 and 23 on page 12. | 
152 The case before the court is one of conflicting mortgage 
claims over certain lands. It is not pretehded that com- 
plainants’ asserted title is derived from or through gny champertous 
contract ; therefore, in so far as the rights of the plainants and 
defendants are concerned, and on which alone thegcourt here is to 
adjudicate, the case is unembarrassed by such issu 
lhe answer, however, charges that the contract 
solicitors of the complainants have agreed to pr 
champertous and wtilewtal. 

In the opinion of the master, the litigation be 
complainant and defendant respecting their mortgages cannot be af- 
fected by the contract which either may have made to secure the 
services of counsel, and inquiry into that matter 
to the case before the court. 

The answer further charges that the complainagts’ solicitors had 
no authority from their clients to make those stat@ments in the bill 
which it has denounced as false, libellous, and maficious. 

It does not appear that the compl’ts have ever disclaimed the ac- 
tion of their counsel. Their application to the Court to have the 
charges of the defendants which reflect upon thd conduct of their 
solicitors expunged from the answer as ar is an approval 


nder which the 
ute the suit is 
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of their action, and an adoption and affirmance by them of all those 
statements in the bill. 
153. The master is of opinion that the following designated mat- 
ter excepted to is impertinent, and should be expunged from 
the answer as scandalous, viz: beginning with “And we severally,” 
on line 22 of page seven, and ending with “form of action,” on the 
37th line of the same page ; also the paragraph of the answer be- 
ginning “And now we,” &c., on line 22 of page 16, and ending with 
“of this suit,” on 38 line of the same page. | 
For greater certainty the master has underscored in red ink those 
portions of the answer herein reported as scandalous. 
The master respectfully asks the court to allow him a reasonable 
cumpensation for his services herein. 
Respectfully submitted, 
(Signed) J. W. GURLEY, Master. 


16 April, 1883. 
New Or.EAns, 16 April, 1883. 


The master has examined the exceptions filed by defendants to 
this report. The grounds taken are substantially the same as those 
presented in defendants’ brief heretofore submitted. They were con- 
sulted by the master before drafting bis report. He sees no reason 
to change his report as drafted. ~ 


Respectfully submitted, 
J. W. GURLEY, Master, &e. 


154 Exceptions to Draft Report. Filed April 14th, 1883. 


In the Circuit Court of the U.S. for the Eastern District of Louisi- 
ana. In Equity. 


Tue N. O. Nat. Bank’G Ass'n et al. ) 
v8. | No. QYS0. 
E. D. Le sreton, Assignee, e als. j 


Before J. W. Gurley, Esq., master. 


The defeneants, Samuel H. Kennedy, Julius Vairin, and Paul E. 
Mortimer, hereby jointly and severally except and object to so much 
of the draft report of said master herein sabanitted on the reference 
to him of their joint and several answer on exceptions for alleged 
scandal therein as characterizes as scandalous and proposes to strike 
out from said answer the words “ libellous,” “ libellous! vy,’ “ unwar- 
ranted and malicious libels,” and they submit to the master that in 
dealing with the exceptions referred to him the matters excepted to 
and all other matters combined in the answer must be taken by the 
master to be true for the purposes of the reference, and that it is not 
scandalous for these defendants to say that the false charges of spe- 
cific acts of personal fraud and dishonestly charged against them in 
the bill are libellous, and that they are maliciously so if that be 
true, which the master must assume it to be for the purposes of the 
reference. Nothing can be scandalous which is relevant, and the 
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degree of irrelevancy is of no account in determiping the question. 
A statement in answer introduced to shpw the temper in 
155 ~=which a bill is filed is not scandalous. 

These defendants further except and olgject to so much of 
said draft report as characterizes as scandalous and proposes to 
strike out the words “as well as for the unwarranfed and malignant 
libelously uttered in regard to the transactiong involved in this 
suit,” on lines 22 and 23, on page 12, and the portions of the answer 
beginning with “And we severally,” on line 22 af page 7, and end- 
ing with “form of action,” on the 37th line of tile same page; also 
the paragraph beginning “And now we,” on ling 22 of page 16, and 
ending with “of this suit,” on 38 line of the sanfe page. 

And these defendants specially except and objéct to the following 
passage of said draft report, on the 3d page thgreof: “It does not 
appear that the complainants have ever discluatmed the action of 
their counsel. Their application to the court tb have the charges 
of the defendants which reflect upon the credjt of their solicitors 
expunged from the answer as scandalous is am approval of their 
actions and an affirmance by them of all thos@ statements in the 
bill.” It is specifically averred in the answer, in fhe passage referred 
to by the marshal, “that the said James J. McGomb has, since the 
filing of said bill in which said false and li§ellous charges are 
made. against us in his name, distinctly disowned and disclaimed 
to the defendant, Samuel H. Kennedy, ever having given any direc- 
tions or instructions to the said counsel to wagrant the making of 

said false and libellous charges against ifs any of the other 


lob = false and libellous charges set forth and averred against us 

elsewhere in said bill,” etc. This avernfent, for all the pur- 
poses of the reference, we submit must be recognized by the master 
as true, and if true, even if the assumption of ‘the master be war- 
ranted that the making of the motion to strike it out of the answers —, 
it is a ratification by the complainants of the charges of fraud and 
dishonesty made by their cdieinens against these defendants that 
cannot render it scandalous to aver that the ¢éomplainants, or one 
of them, has admitted to one of the defendants, since the filing of 
the bill, that those charges were not made upon his knowledge or 
information, or by his direction or instructions: 

These defendants further except and object:to so much of said 
draft report as holds it to be irrelevant and scandalous to aver that 
this suit was brought in consequence of a Ghampertous bargain 
between claimants and counsel, under the ciréumstances stated in 
the answer, and they submit to the master that the averments of 
the answer in that particular are pertinent and not scandalous, and 
are materially relevant to the question of laches charged in the 
answer against the complainants in the prosecution of their pre- 
tended claims, and it is further submitted that courts of equity 
recognize the pertinency and materiality of suchaverment as affecting 
costs, even where the right of complainant ta recover upon a title 
not itself tainted with champerty, is unquestidned. In the present 
case the relevancy of the averment is insisted upon as directly con- 


| 
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nected with the defense on the merits against complainants’ 
157 __—spretended title to recover, based upon the plea of long laches 

and failure to assert any right in court until endured to do 
so through the champertous bargain charged. 

These defendants respectfully submit to the master that the draft 
report should be amended in the respects aforesaid, and they reserve 
themselves the right, should the master determine otherwise, to ex- 
cept to the report when made to the court in the particulars afore- 
said, should they be so advised. 


(Signed) JAMES McCONNELL, 
HENRY Bb. KELLY, 
Solicitors. 


Exceptions to Master’s Report of April 16,’83. Filed April 27th, 1883. 


In the Circuit Court of the United States for the Eastern District of 
Louisiana. In Equity. | 


THe N. O. Nat. Banx’a ASSOCIATION ef al. ) 
v8. i : No. 9980. 
E. D. LE Breton, Assignee, ef als. f 


Exceptions taken by Samuel H. Kennedy, Julius Vairin, and Paul 
EK. Mortimer, three of the defendants, to the report of J. W. Gur- 
‘ey, Esq., master, filed herein on the 16th of April, 1883. 


Ist. These defendants jointly and severally except to so much of 
said report as states that the words “ libellous,” “ libellously,” “ un- 
warranted and malicious libels,” as used in the answer of these de- 

fendants in the connection specified in said report, are scan- 
158  dalous, and for grounds of exception they show that, accord- 

ing to the settled course of procedure in chancery, the court 
and the master, in dealing with exceptions to an answer for alleged 
scandal] therein, are, for the purpose of that proceeding, to assume, 
not only that the matters excepted to are true as averred, but that the 
answer is true in all other respects. And these defendants respect- 
fully say that in the present case, assuming it to be true, as averred 
in their answer, that all and singular the charges made against them 
in the complainants’ bill of the specific acts of fraud and personal dis- 
honesty therein alleged are false and malicious, it is not scandalous 
for these defendants to characterize said charges as they have char- 
acterized them in their answer—as unwarranted and malicious 
libels. 

And they except also, upon the same grounds, to so much of said 
report as states that the billowing words in their said answer, in the 
connection in which they are therein used, are scandalous, viz: “ As 


well as for the unwarranted and malignant libels uttered in regard to 
pap J 


the transactions involved in this suit,” on lines 22 and 23 of page 12, 
and the portions of the answer beginning with “ And we severally,” 
on line 22 of page 7, and ending with “ form of action,” on line 37 
of the sume page, and also the paragraph beginning “ And now we,” 
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on line 22 of page 16, and ending with “of this suit,” on line 38 of 
the same page. 

2d. These defendants further except specially to the passage of 
said report on the third page thereof, where it‘is said: “It does not 

appear that the complainants have ever disclaimed the action 
159 of their counsel. Their application to the court to have the 

charges of the defendants which reflect ‘upon the conduct of 
their solicitors expunged from the answer as ‘scandalous is an ap- 
proval of their action and an affirmance by them of all those state- 
ments in the bill.” { 

And for grounds of this exception these defendants show that in 
their answer it is specifically averred “that thé said J. J. McComb, 
since the filing of said bill in which said false and libellous charges 
against ‘ these defendants’ are made in his name, has distinctly dis- 
avowed and disclaimed to the defendant, Samuel H. Kennedy, ever 
having given any directions or instructions t@ the said counsel to 
warrant the making of said false and libellous charges.” 

In the passage of his report here excepted;to the master says: 
“Tt does not appear” that any such disclaimer was ever made, 
whereas it does appear, and in the only way in which it, can be 
made to appear in this stage of the suit, by the positive averment 
of the fact by these ries. nied in this answer under oath. The 
only way in which the truth of that averment can be questioned 
and put at issue is by replication, and it cannot be done by excep- 
tion for alleged scandal in the averment. - For; the purpose of the 
present proceeding the truth of the averment cannot be questioned, 
whereas the master assumes it to be unfounded, and goes on to say 
that the effect of the exception itself filed by thecounsel who filed the 
bill is the aftirmance by complainants of all the charges of fraud and 

dishonesty embodied in the bill. In other words, the master 
160 considers that the effect of the filing of the exception to this 

avernment is not to admit for the preserit purpose the truth 
of the matter averred, but to deny and disprove it. 

3rd. These defendants further except to so much of said report as 
holds it to be seandalous for them to aver in: manner and form 
as it is averred in their answer that the bringing df this suit is the con- 
sequence of a champertous bargain between counsel and clients ; 
and for grounds of this exception these defendants show that aver- 
ments of champerty in connection with the bringing and prosecu- 
tion of suits have never heretofore been considered or treated as 
scandalous, but, on the contrary, are old and familiar grounds of 
defense in courts of chancery, and that in this case the averment 
is specially pertinent and material in connectibn with the defense 
of laches on the part of complainants in not sooner bringing suit 
upon their pretended claims relied upon by these defendants. 

Wherefore they respectfully pray that these'their exceptions to 
said master’s report be sustained, and that all of the exceptions taken 
by complainants to their said answer for alleged suniiel therein be 
overruled at complainants’ costs. 

(Signed) J. McCONNELL, 
HENRY ;B. KELLY, 
Of Counsel. 
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161 Answer of L. Lacomb, Frank M. Hall, and Samuel Stafford, 
LInquidators, Defendanis. Filed January 26th, 1883. 


United States Circuit Court for the Eastern Dist. of Louisiana. 


New OrLEANS Nat. BANk’G Association & als. : 
v8. } x, 9980. 
E. D. Le Breton, Assignee, et als. 

Answer of Leopold Lacomb, Frank M. Hall, & Samuel Stafford, 
liquidators of the Mechanics’ and Traders’ Bank of New Orleans, 
defendants herein, to the bill of complaint of said New Orleans 
National Banking Association and James J. McComb, complain- 


ants herein. 


These defendants, now and at all times hereafter saving and re- 
serving to themselves all and all manner of benefit and savantons 
of exception to the manifold errors, uncertainties, imperfections, and 
insufticiencies in the said complainants’ bill of complaint contained, 
for answer thereunto, or unto so much and such parts thereof as 
they, these defendants, are advised is material for them to make an- 
swer unto, answering, say: 

Ist. That they admit the truth of all the averments and allega- 
tions in the said bill of complaint contained. 

2d. That these defendants are the holders of the promissory 
162 _notedescribed in said bill ofcomplaint for the sum of four thou- 
sand five hundred and thirty-four dollars, dated April 12th, 
1872, and drawn by said Noland S. Williams to his own order and 
by him endorsed, and payable five years after date, with eight per 
cent. interest per annum from date until paid; that said note is still 
due and owing, and no part thereof has been = ; that said note is 
secured by the mortgage described in said bill of complaint, and 
granted by said Nolan S. Williams by act passed before Theodore 
Guyol, notary public, on April 12th, 1872, upon the Ardoyne plan- 
tation and appurtenances and other — all of which is fully 
and particularly described in said bill of complaint. 

3d. That these defendants are entitled to be paid concurrently the 
full amount due him upon said note in oye se and interest out of 
moneys derived or realized from the defendants, Samuel H. Ken- 
nedy & Co. and Samuel H. Kennedy, or from the proceeds of the 
sale of said mortgaged property. 

And now, havin full answered the complainants’ bill, these se- 
spondents pray to be hence dismissed with jis reasonable costs in 
this behalf expended. 

And they will ever pray., etc. 

(Signed) E,W. HUNTINGTON, 
Solicitor for Def'ta. 


Stricken out by S. & H. 


Sent et ae is 
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; i 163.  Cross- Bill of Leopold Lacomb et als., Commissioners. Filed Jan- lig 
ay wary 26th, 1883. : rs 
4 ih U.S. Circuit Court for the Eastern District of Louisiana. _ ze 
1) New Orveans Nat. BANK’G ASSOCIATION ef al. | pl 
1 VS. b No 9980. ar 
i E. D. LE Breton, Assignee, ef al. , es 
Sik To the honorable the judges of the circuit court of the United States re 
ani for the fifth judicial circuit and eastern district of Louisiana: - se 
au Leopold Lacomb, Frank M. Hall, and Samuel Stafford, liquidators vé 
au of the Mechanics’ and Traders’ Bank of New Orleans, defendants to 
ay in the above-entitled cause, having answered the bill of complaint Se 
a herein, und with leave of court first had and obtained, brings di 
a5 this his cross-bill against said complainants, the New Orleans Na- fil 
s tional Banking Association, represented by Nicholas M. Casey, re- th 
ceiver thereof, and James J. McComb, a resident and citizen of the ti 
State of New York, and the following defendants named in said bill to 
of complaint, viz: Samuel H. Kennedy, Julius Vairin, Paul E. Mor- be 
timer, now or lately of the city of New Orleans, and composing the th 
late firm of S. H. Kennedy & Co.; the State National Bank of m 
164 New Orleans, a body corporate, organized under said na- a 
tional bank act, and located in the city of New Orleans; 
E. D. Le Breton, assignee in bankruptcy of the:estate of Nolan S. it 
Williams; David C. McCan, of the city of New Orleans; Nolan 8S. : 
| Williams and William L. Schaffer, both of Terrebonne parish, State 4 - ) 
of Louisiana; Frank Kennedy and the late commercial firm of vi 
i Lesassier & Binder, and Henry A. Lesassier and:George Binder, the p 
i) individual members composing said firm, of the city of New Or- a 
| leans, and all citizens of said State of Louisiana, residing in said 83 
district. . ul 
| And thereupon your orator complains and says: sé 
Ist. That, on the — day of May, 1882, the said complainants filed a 
| their said bill of complaint in this honorable court under the above 
title and number against your orator and the above-named defend- Si 
3 ants, avering that on the 12th day of April, 4872, said defendant, Sf 
tt Nolan 8S. Williams, was indebted unto said complainant, the New te 
a | Orleans National Banking Association, in the :sum of $50,606.83, u 
1 ft and unto said complainant, James J. McComb, in the sum of i 
: $6,856.52; unto your orator in the sum of $4,534.00; unto said de- te 
tt fendant, the State National Bank, in the sum of $23,152,41 ; unto | A 
4 saik defendant, the Mechanics’ & Traders’ Bank, in the sum of u 
1 j $4,534.00, and as an evidence of such indebtedness executed his sev- t, a 
eral promissory notes for the amount due each of said creditors, n 
{ all dated April 12th, 1872, payable to his own order, and by him en- g 
3 dorsed and delivered to them respectively, which: notes were payable 0 
: five years after date at the office of S. H. Kennedy «& Co., in the city t 
3 of New Orleans, with eight per cent. per annum interest from 
‘ 165 this date until paid; that in order to secure the payment of ] 
: said notes, in principal and interest, the ‘said Nolan S. Wil- | 
: : 
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liams, concurrently with the execution of said note, executed a 
mortgage before Theodore Guyol, notary public, of the parish of 
Orleans, on the said 12th April, 1872, in favor of the said holders 
of said notes, upon the real estate fully described in said bill of com- 
plaint and situated in the parish of ‘Terrebonne and being cultivated 
and marked by said defendant Williams as a sugar plantation, and 
known as the Ardoyne plantation. And said complainants further 
averred that said defendants, the firm of S. H. Kennedy & Co., rep- 
resented by said defendant, Samuel H. Kennedy, — and made them- 
selves parties to said act of mortgage, and bound themselves to ad- 
vance to said Williams the necessary amount of cash and supplies 
to cultivate said plantation during the existence of said mortgage. 
Said advances, however, it was agreed should not exceed $30,000 
during any one year; that for the security of said advances said 
firm of S. H. Kennedy & Co. were to have a lien and privilege on 
the crops raised on said plantation and a mortgage on the planta- 
tion, which should be entitled to priority over the mortgage granted 
to secure said notes; that the crops raised on said plantation were to 
be shipped to and sold by said S. H. Kennedy & Co., who bound 
themselves to apply the proceeds as follows: 1st, to the reimburse- 
ment of the amount due them for their said advances; 2d, the bal- 
ance of such proceeds to the payment of interest and principal of 
said notes. And complainants further aver that by the terms 
166 — of said act of mortgage said defendant, Nolan S. Williams, 
was to cultivate and manage said plantation and to receive 
$2,000 per vear for his support, which was to be included in ad- 
vances made by Kennedy & Co., and that by a subsequent act, 
passed before said Theodore Guyol, notary, on December 30, 1872, 
and signed by all the aforesaid parties in interest, except this orator, 
said act of April 12th, 1872, was so changed and modified as to au- 
thorize the said S. H. Kennedy «& Co. to advance a sum not exceed- 
ing $40,000 for the purpose of taking off the crops of the year 1872, 
and to advance $35,000 for subsequent years, saul said complainants 
annexed copies of said acts to their said bill of complaint. 
2d. And said complainants further aver that the crops raised upon 
said plantation were of great value and that it was the purpose of 
said agreements to cultivate the same and apply the proceeds thereof 
to the payment of said notes; that said S. H. Kennedy & Co. entered 
upon the execution of their obligations and made said advances dur- 
ing the years 1872 and 1873, the amount of which were unknown 
to said complainants, as said Kennedy & Co. rendered no account. 
And complainants further aver that on or about the Ist of Jan- 
uary, 1874, the said S. H. Kennedy & Co. conceived the idea of 
acquiring for themselves, or for the benefit of said S. H. Ken- 
nedy, a title to said plantation divested of the claims and mort- 
gages of the holders of said notes, secured by act of mortgage 
of April 12th, 1872, and that, in pursuance of such purpose, 
they resolved to make no further advances and to repudiate their 
said obligations, but did not notify the complainants or any 
167. ~— of the other holders of said notes of their said purpose, ex- 
cept, perhaps, the State National Bank, of which Samuel I. 
13—5d4 


ASSOCIATION ET AL. VS. E. D. LE BRETON, ASSIGNEE, &¢. 9) 


95 ‘THE NEW ORLEANS NATIONAL BANKING 


Kennedy was then president; that in pursuance of such unlawful 
purpose the said S. H. Kennedy & Co. agreed with the defendant, 
Nolan S. Williams, that a sale of said plantation should take place 
under color of law ostensibly for the purpose’ of paying said ad- 
vances, but for the real purpose of fraudulently: divesting the mort- 
gage claims of said wei os of said notes and' giving Samuel H. 
Kennedy & Co. a title to said plantation ; that pursuant to such 
fraudulent purpose said S. H. Kennedy & Co.: and Nolan 8S. Wil- 
liams entered into an agreement by act passed before Theodore 
Guyol, notary public, on January 28, 1874, in and by which said 
Kennedy & Co. obtained an admission from said Williams that he 
was indebted unto them on that day in the sum of $28,097.26 for 
advances made during the vears 1872 & 1873, under the terms of 
said acts of mortgage of April 12th, 1872, and December 30th, 1872, 
and a confession of Judgment for said amount consenting to their 
issuing executing process against said plantation ; that on the 31st 
January, 1874, said 8S. H. Kennedy & Co. filed their petition in the 
15th judicial district court for the parish of Terrebonne, praying 
that the said plantation might be seized and sold to pay said sum ; 
that prior to the filing of said petition said Williams had agreed to 
waive all the formalities required by law to sell said plantation, and, 
on the same day, but prior to the tiling of said: petition, waived in 
writing the said formalities; and that said S. H. Kennedy «& 
168 Co. also induced said Williams to waive ‘service of all legal 
notices required by law to be served upon'—, and consenting 
that said plantation should be sold on March :7th, 1874; that the 
sheriff of said parish of Terrebonne, acting under said writ, and 
omitting all the legal cormalities waived as aforesaid, offered said 
plantation for sale on said 7th day of March, 1574, and adjudicated 
same to suid Samuel H. Kennedy for the nominal price of $17,000, 
and made and delivered a deed therefor to said Kennedy ; that Ken- 
nedy retained the whole of the price and immediately thereafter 
took possession of said plantation and has held the same ever since, 
deriving large revenues therefrom ; and that on the 25th February, 
ISS1, the said Samuel H. Kennedy prelended by an act passed be- 
fore said Theodore Guyol, notary public, to William L. Schaffer and 
Nolan S. Wilhams each one-third interest ‘in said plantation, 
both of whom are now jointly in possession of said plantation with 
him. ; 
3rd. Aud complainants further aver that none of the holders of 
said notes secured by said mortgage of April 12th, 1872, except the 
State Nat'l Bank, had any notice of the said confession of judgment 
or of its execution, nor did they assent thereto, aiid that they were un- 
aware of the said proceedings in said 15th judicial court and the 
subsequent sale of said plantation, nor were they parties thereto ; 
and they aver that neither Williams -or Kennedy & Co. had any 
right or power to make said confession of judgment or to adjust 
the amount due to said Kennedy & Co. so as to bind complain- 
apts and the holders of said notes, and that all of the afore- 
169 said proceedings from the institution oft said suit up to and 
including the sale of March 7th, 1874, were and are null aud 
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void and without effect as against complainants, and that said sale, 
though made by the sheriff under color of judicial authority, owing 
to the waiver of legal formalities and the confession of judgment of 
said Williams and his collusion with the seid S. H. Kennedy & Co., 
and the fact that the term during which said Kennedy & Co. had 
agreed to make such advances had not expired, had no greater 
effect than a voluntary and conventional sale between the parties, 
and did not and could not direct the mortgage claims of complain- 
ants and the other holders of said notes; that complainants and the 
other holders of said notes were indispensable parties to said) pro- 
ceedings, and, not having been made parties thereto, all of the said 
proceedings were not binding upon and without effect as to them, 
and the sheriff was without authority to cancel the inscription of 
the mortgage contained in said act of April 12, 1872, on the books 
in the oftice of the recorder of the parish of Terrebonne, where it 
was recorded on May 2nd, 1872, and reinscribed on April 26th, 
1882. 

And complainants further aver that said Kennedy & Co. bound 
themselves to make advances for the- cultivation of said plantation 
during the existence of said mortgage, which, under the laws of 
this State, existed for ten vears, or at least until the notes secured 
thereby fell due, which was on the 15th April, 1877; that said Ken- 
nedy & Co. well knew when they instituted said proceedings that 

their contract for making advances to said lantation had not 
170 ~—s terminated, and that they had no nght of action upon said 

mortgage; and complainants aver that said sale by the 
sheriff to Samuel H. Kennedy was part and parcel of a conspiracy 
between said parties to deprive complainants arid other bolders of 
said nctes of the valuable rights and security granted them by said 
act of mortgage, and that the said sale and the proceedings leading 
up to it as aforesaid cannot avail the parties now seeking to iake ad 
vantage of them; and complainants further show that said Nolan 
S. Williams was adjudged a bankrupt under the provisions of the 
bankrupt act passed by Congress on March 2d, 1577, by the district 
court of the United States for the district of Louisiana on the — 
dav of Mav, 1877; that he placed complainants on his schedules 
annexed to his petition filed on said date as ereditors holding said 
notes, and acknowdedging his indebtedness on the same to the full 
amount thereof, but that be did not surrender said plantation or auy 
other assets, and that he wholly neglected to cause an assignee to 
be appointed, and that none was appointed until the defendant, E 
D. LeBreton, was appointed on the 25th February, 1582, and that 
said Williams obtuined a discharge in his said bankrupt proceed- 
ings on the — dav of December, 1877; and complainants further 
aver that said plantation was at the date of the said mortgage and 
still is of the value of $100,000, and has been productive of large 
revenues and profits since the date of said mortgage of April 12, 
1872, all of which have been appropriated by said 5. H. Ketiuedy 
& Co. and Samuel H. Kennedy individually, which should be ac- 
counted for and applied to complainants’ said debt, and thev claim o 
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e 
full and true account from said S. H.:Kennedy & Co. and 
171 Samuel H. Kennedy of thead vances made tocarry on said plan- 
tation under both of said acts of mortgage and of all the crops 
produced since said 12th April, 1872, up to the present time, and 
they claim that said revenues, after deducting proper and necessary 
advances, should be applied to the payment of complainants’ notes 
in principal and interest, and that, in the event: said proceeds should 
not be sufficient to pay the same in full, complainants claim said 
mortgaged property should be sold, free from claims of said Samuel 
H. Kennedy, 8S. H. Kennedy & Co., Nolan S. Williams, William L. 
Schaffer, and other defendants; and that complainants aver they 
should be paid the amount of their notes in principal and interest out 
of the proceeds by preference. Complainants further aver that Frank 
Kennedy and the late firm of Lesassier and Binder claim to have 
some mortgage upon or some right, title, or interest in and to the 

said mortgaged property. 

And complainants pray that said acts of mortgage of April 12th, 
1872, and December 30th, 1872, should be decreed to be valid and 
subsisting instruments, and that the debts dué to complainants are 
secured by the mortgage contained in said acts upon said plantation ; 
that the pretended sale made by the sheriff of: the parish of Terre- 
bonne on the 7th March, 1874, to Samuel H: Kennedy should be 
decreed to be fraudulent, null, and void, and of no effect against 
your orator’s just claim, and that an account should be taken by a 
master of this honorable court of the advances made to and the 
revenues received from said plantation by said defendants, S. H. 
Kennedy & Co. and S. H. Kennedy, and. that complainants 

should have a decree against said defendants for such sums 
172 ~— as they may be found to be owing, and: that the mortgaged 

premises should be sold to satisfy such sums as may be due 
to complainants, and defendants barred and foreclosed of and from 
all right, title, and interest in said plantation by virtue of such sale 
and decreed to deliver up possession. : 

4. And now your orator avers that he is the:holder and owner of 
the note referred to in said original bill of complaint herein for the 
sum of four thousand five hundred and thirty-four dollars, dated 
April 12th, 1872, drawn by said defendant, Nolan S. Williams, to his 
own order, and by him endorsed, and pvyablejfive years after date, 
with eight per cent. per annum interest thereon:from date until paid, 
and that no we of the principal and interest due upon said note 
has been paid; that said note, in principal and interest, is secured 
by the mortgage granted by said Nolan S. ‘Williams in the act 
passed before said Theodore Guyol, notary public, on the 12th day 
of April, 1872, upon the property fully deseribed in the original 
bill of complaint herein, an authentic copy of which act is annexed 
to said original bill as Exhibit C, and which exhibit is made first of 
this cross-bill; that vour orator is entitled to be paid concurrently 
with the said complainants, the New Orleans National Banking 
Association and James J. McComb, the amount due to vour orator, 
In principal and interest, upon his said noté out of any moneys 
realized or derived from the said defendants, 8. H. Kennedy & Co., 
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or out of the proceeds of the sale of the said mortgage property, 

said note being filed herein as part of this bill -— marked Ex- 
hibit X. 

173 do. That your orator reiterates and adopts all of the aver- 
ments of the said complainants in their bill of complaint con- 

tained in so far as they do not conflict with the allegations of this 

cross-bill, and he desires that the said averments may be taken and 

considered as part of this cross-bill. 

6. And yourorator further avers that said defendant, Nolan 8. Wil- 
liams, availing himself ofthe provisions ofthe bankrupt act passed by 
the Congress of the United States on the 2d March, 1867, and the subse- 
quent amendments thereto, filed his certain petition, with schedules 
annexed, in the district court of the United States for the dis- 
trict of Louisiana on the 18th day of May, 1877, and was duly ad- 
judged a bankrupt therein on the — day of May, 1877; that he 
placed your orator on his written schedule annexed to his petition 
on the first-named date as a creditor holding said note of $4,534.00, 
and acknowledging his indebtedness therein tothe full amount thereof 
without reservation or condition ; bat your orator shows that neither 
suid plantation -or any other property were surrendered by him, 
and that he wholly neglected to cause an asignee to be appointed 
in said proceeding, and that none was appointed until the defend- 
ant, EK. D. Le Breton, was appointed as such on the 25th day of 
April, 1882; that said assignee has duly accepted and qualified as 
such; that said defendant Williams obtained a discharge in his suid 

bankrupt proceedings on the — day of December, 1877. 
174 In tenderconsideration whereof,and inasmuch as your orator 
is remediless in the premises by the strict rules of law and 
cannot have adequate relief except in a court of equity, where mat- 
ters of this kind are properly cognizable and relievable by a cross- 
bill. 

To the end, therefore, that said defendants may, if they can, show 
why your orator should not have the relief hereby prayed, and 
may full, true, direct, and perfect answers make (but not under 
oath, their oaths being expressly waived) unto all the matters 
and things set forth and averred in this cross-bill, that it may be 
decreed, upon consideration, that the said act of mortgage of 
April 12th, 1872, and the act supplemental thereto, passed on the 
30th of December, 1572, are as and subsisting instruments, and 
that the debts due to your orator, 4s evidenced by the aforesaid 
note for $4,534.00 held by your orator, are secured in principal and 
interest by the mortgage contained in said instruments upon said 
plantation and appurtenances ; that the pretended sale of said plan- 
tation made by the sheriff of the parish of Terrebonne on the 7th day 
of March, 1874, to the defendant; Samuel H. Kennedy, above set 
forth and referred to, was and is fraudulent, null, and void. and of 
-noeffect as against your orator’s just claims; that it may be referred 
to one of the masters of this honorable court to take an account of 
what is due your orator on his suid mortgage security ; that an account 
may also be taken of the advances which may have been 
properly made by the defendants, 8. H. Kennedy & Co. or 
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Samuel H. Kennedy individually, under the ‘terms of the act 
of mortgage, dated April 12th, 1872, and the said sup- 
175 plemental act of December 30th, 1872, as well as of the 
whole proceeds of the crops raised upon said plantation dur- 
ing the existence of said mortgage, to the end that it may appear 
whether the defendants last named are not chargeable with a large 
sum of money which should, under the terms of said instruments, 
be applied to the payment of your orator’s said mortgage note; that 
the said defendants may be decreed to pay to your orator any sum 
which may be found so applicable by a short day to be appointed 
by this honorable court; that said mortgaged premises may be sold 
to satisfy any portion of your orator’s said debt remaining unsatisfied 
after the amount due by S. H. Kennedy & Co. and Samuel H. Ken- 
nedy shall be paid in, and that out of the proceeds of the sale of said 
mortgaged premises and the said moneys paid in by said 8S. H. 
Kennedy & Co. or Samuel H. Kennedy your orator be paid the 
full amount due him, as aforesaid, concurrently with said New Or- 
leans National Banking Association and James J. McComb, com- 
plainants herein; that the defendants herein may be barred and 
foreclosed of and from all right, title, and interest in and to said 
plantation and decreed to deliver up possession to the purchaser. 

May it please your honors to grant unto your orator writs of sub- 
peena, to be issued out of and under the seal of this honorable court, 
and to be directed to the said deféndants, New Orleans National 

Banking Association, James J. McComb, Samuel H. Kennedy, 
176 —s Julius Vairin, Paul E. Mortimer, the State: National Bank of 

New Orleans, E. D. Le Breton, assignee in bankruptcy of the 
estate of Nolan S. Williams; David C. McCan,:of New Orleans; 
Nolan 8S. Williams, William L. Schaffer, Frank Kennedy, and the 
late commercial firm of Lesassier & Binder, and Henry A. Lesassier 
and George Binder, comprising said firm, therein and thereby com- 
manding them and each of them, on a day certain and under a cer- 
tain penalty to be therein named, to be and appear in this honora- 
ble court, then and there to answer all and singular the said prem- 
ises and t» stand to and abide such order and decree therein as may 
be made against them. 

And your orator prays for all such other and further relief as the 
circumstances of the case will permit or this honorable court is able 
to give; and as in duty bound he will ever pray, ete. 

(Signed) E. W. HUNTINGTON, 
Solicitor for Leopold Lacombe et als. 


Stricken out by Singleton & Browne. 


Order. 


Let the within cross-bill of Leopold Lacombe, Frank M. Hall, and 
Samuel Stafford, liquidators of the Mechanics’ and Traders’ Bank of 
New Orleans, be filed. 

New Orleans, January 26th, 1883. | 

(Sigued) EDWARD C. BILLINGS, Judge. 
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177. Answer of Samuel H. Kennedy, Julius Vairin, and Paul E. Mor- 
tumer in the Cross-Bill of the Liquidators of the M. & T. Bank. 

Filed February 5th, 1883. 


In the Circuit Court of the United States for the Eastern District of 
Louisiana. In Equity. 


Tne N. O. Nat’, BANK’G ASSOCIATION ef al. 
es vs. No. 9980. 
E. D. LE Breton, Assignee, et als. 


The joint and several answer of Samuel H. Kennedy, Julius Vairin, 
and Paul E. Mortimer to the cross-bill of complaint of Leopold 
Lacombe, Frank M. Hall, and Samuel Stafford, liquidators of the 
Mechanics’ and Traders’ Bank of New Orleans, defendants and 
cross-complainants. 


These defendants, now and at all times saving tothemsel ves all and 
all manner of benefit or advantage of exception or otherwise that can 
or may be had or taken to the nrany errors, uncertainties, and im- 
perfections in said cross-complainants’ said cross-bill of complaint 
contained, for answer thereto, or to so much thereof as they are ad- 
vised it may be material or necessary for them to make answer to, 
severally answering, say : 

That to so much of said cross-bill as is a repetition and 
178 reiteration by the said cross-complainants of the averments, 
, ae charges, and demands of the original bill herein they jointly 
and severally make the same answer thereto which they have made 
to said original bill, which answer, on file and of record in this 
cause, they refer to and make part of this their answer to said cross- 
bill. 

And, further, they severally deny that at or prior to the time of 
the filing of said cross-bill the said cross-complainants or either of 
them had any knowledge or information worthy of belief; that any 
or all of the averments in said original bill contained, the truth of 
which is decreed in our said answer to said bill, are true, or — to war- 
rant them or the counsel who drew the bill in their name to repeat 
or reiterate in said cross-bill the said averments of said original bill; 
and these defendants say, upon information, that they do not believe 
that the said cross-complainants, liquidators of said Mechanics’ and 
Traders’ Bank, or a majority of them, directed the filing of said 
cross-bill or are willing to pay or obligate themselves for the costs 
| thereof, or to state on oath or otherwise that they believe the truth 
of the charges or coven, collusion, and fraud made in the said orig- 
inal bill against these defendants and reiterated in said cross-bill in 
the names of the said liquidators and as of their knowledge or infor- 
mation and belief. : 

And as to the residue of said cross-bill these defendants are 
advised that it is not material or necessary that they should 
179 =make any further answer thereto; and they pray as to said 
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cross-bill as they have heretofore prayed as to the said orig- 
inal bill in their said answer thereto. : : 


(Signed) SAMUEL H. KENNEDY. 
9 JULIUS VAIRIN. 
‘3 PAUL E. MORTIMER. 


(Signed) JAMES McCONNELL, 
“ HENRY B. KELLY, 
Solicitors. 


Samucl H. Kennedy, being sworn, says that the foregoing answer 
subscribed by him is true of his knowledge, except as to such mat- 
ters as are therein stated as of his information ard belief, and as to 
those matters he believes them to be true. 


(Signed) SAM’L H. KENNEDY. 
Sworn to and subscribed before me this 5th February, 1883. _ 
[SEAL.] (Signed) THEO. GUYOL. 


Julius Vairin, being sworn, says that the foregoing answer is true 
to his knowledge, except as to matters therein stated as uf his in- 


formation, and as to those matters he believes ‘them to be true. 
(Signed) JULIUS VAIRIN. 


Sworn to and subscribing before me this 5th: February, 1883. 
[SEAL. ] (Signed) . THEO. GUYOL. 


180 —_— Paul E. Mortimer, being sworn, says that the foregoing 

answer subscribed by him is true to his knowledge, except as 
to matters therein stated as of his information, and as to those mat- 
ters he believes them to be true. 3 


(Signed) PAUL E. MORTIMER. 
Sworn to and subscribing before me this 5th: February, 1883. 
[SEAL. ] (Signed) ~ THEO. GUYOL. 


181 Answer of Nolan S. Williams to Cross-Bill of Liquid-ors of 
Mechanics’ and Traders’ Bank. Filed : February Sth, 1883. 


In the Cireuit Court of the United States for the Eastern District of 
Louisiana. In Equity. ° 


Tue N. O. Nat. Bank’a Assocration et all. 
v8. ie } No, 9980. 
E. D. Le Breton, Assignee, e als. 


The answer of Nolan S. Williams, one of the defendants, to the 
cross-bill of complainant of Leopold Lacombe, Frank M. Hall, 
and Samuel Statford, liquidators of the Mechanics’ and Traders’ 
Bank, defendants cross-complain-ts. 


This defendant, now and at all times hereafter, saving to himself 
all and all manner of advantage or benefit of exception or other- 
wise to the many errors, uncertainties, and imperfections in said 
cross-complainants’ said cross-bill contained, for answer thereto, or 
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to so much thereof as he is advised it is necessary or material for 
them to make answer to, answering, says: That to so much of said 
cross-bill as repeats and reiterates the averments, charges, and 
denials of the original bill of complainant herein he repeats and reit- 
erates the answer he has already made to said vriginal bill, and 

repeats and reiterates all and singular, as to said cross-bill, 
182 the admissions, denials, and averments of his said answer, 

now on file and of record in this cause ; and as to the residue 
of said cross-bill he says that he is advised that it is not necessary 
or material that he should make any answer, and he prays as to 
said cross-bill as he has already prayed in his said answer to said 
original bill. 

(Signed) N. S. WILLIAMS. 

(Signed) HENRY B. KELLY, Solicitor. 


Nolan S. Williams, being sworn, says that the foregoing answer 
subscribed by him is true to his knowledge, except as to the matters 
therein averred as of his information, and as to those matters he be- 


lieves them to be true. 
(Signed) N. S. WILLIAMS. 


Sworn to and subscribed before the undersigned, a duly commis- 
sioned and qualified notary public in and for the parish of Orleans, 
State of Louisiana, at New Orleans, this February 2, 1883, as wit- 
ness my hand and seal. | 

(Signed) ANDREW HERO, Jr., 
Notary Public. 


183 Answer of Wm. L. Shaffer, Jr., [to] Cross- Bill of Liquidators of 
Mechanics’ and Traders’ Bank. Filed February 15th, 1883. 


In the Circuit Court of the United States for the Eastern District of 
Louisiana. In Equity. : 


Thr N. O. Nat’: Banx’c Asso’c’s el al. 


v8. 
E. D. Le Bretoy, Assignee, ef als. 


The answer of William L. Shaffer, one of the defendants, to the 
cross-bill of complaint of Leopold Lacomb, Frank M. Hall, and 
Samuel Stafford, liquidators of the Mechanics’ and Traders’ Bank, 
defendants and cross-cumplainants. : 


This defendant, now and at all tines hereafter saving to himself 
all and all manner of advantage or benefit of exception or other- 
wise to the many errors, uncertainties, and imperfections in said 
cross-complaints’ said cross-bill contained, for answer thereto, or to 
so much thereof as he is advised it is necessary or material for him 

to make answer to, answering, says: . 
184 That to so much of said croas-bill as repeats and reiterates 
the averments, charges, and denials of the original bill of 
complaint herein he repeats and reiterates the answer he has already 
made to said original bill, and repeats and reiterates all and singu- 
14—554 
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lar as to said cross-bill the admissions, denials, and averments of his: 
said answer now on file and of record in this cause, and as to the 
residue of said cross-bill he says that he is advised that it is not 
necessary or material that he should make any answer, and he prays 
as to said cross-bill as he has already prayed in his said answer to 
said original bill. : 


(Signed) GIBSON, HALL & MONTGOMERY, 
3 Solicitors. 


William L. Shaffer, being sworn, says that thé foregoing answer 
eit subscribed by him is true to his knowledge, except as to the matters 
PRE therein averred as of his information, and as to those matters he be- 
lieves them to be true. 


185 Cross-Billand One Exhibit of David C. Mc Cdn, Defendant. Filed 
May 15th, 1882. 


U. S. Circuit Court for the Eastern District of Louisiana. 


N. O. Nat’, BANk’G ASSOCIATION ef al. ): 
| v8. ‘No. 9980. 
FE. D. LE Breton, Assignee, et al. J; 


To the honorable the judges of the circuit court of the United States 
for the fifth judicial circuit and eastern district, of Louisiana: 


David C. McCan, one of the defendants in the jabove entitled and 
numbered cause, having answered the bill of complaint herein, and = 
with leave of court first had and obtained, bring this his cross-bill 
against said complainants, the New Orleans National Banking As- 
sociation, represented by Nicholas W. Casey, regeiver thereof, and 
James J. McComb, a resident and citizen of [the] State of New York, 
and the following defendants named in said billtof complaint, viz: 
Samuel H. Kennedy, Julius Vairin, Paul E. Mortimer, now or lately 
of the city of New Orleans, and composing the; late firm of S. H. 
Kennedy & Co.; the State National Bank of New Orleans, a body 
corporate organized under said national bank act; and located in the 

city of New Orleans; E. D. Le Breton,\assignee in bank- 
186s ruptcy of the estate of Nolan S. ter ge Leopold Lacomb, 

Frank M. Hall, and Samuel Stafford, liqnidators of the Me- 
chanics’ and Traders’ Bank of New Orleans, lately a body corporate 
under the laws of the State of Louisiana; Nolan S. Williams and 
William L. Schaffer, both of Terrebonne parish, State of Louisiana ; 
Frank Kennedy and the late commercial firm of Lesassier & Binder, 
and Henry A. Lesassier and Georger Binder, tht individual mem- 
bers composing said firm, of the city of New Orleals, and ull citizens L 
of said State of Louisiana, residing in said distridt. 

And thereupon your orator complains and says: 

1. That on the — day of May, 1882, the saidfcomplainants filed 
their said bill of complaint in this honorable couft under the above 
title and number against your orator and the aljpve-named defend- 
ants, averring that on the 12th day of April, 1972, said defendant, 
Nolan 8S. Williams, was indebted unto said confplainant, the New 
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Orleans National Banking Association, in the sum of $50,606.83, and 
unto said complainant, James J. McComb, in the sum of $6,856.52 ; 
unto your orator in the sum of $5,080.52 ; unto said defendant, the 
State National Bank, in the sum of $23,152.41; unto said defendant, 
the Mechanics’ & Traders’ Bank, in the sum of $4,534, and as an 
evidence of such indebtedness executed his several promissory notes 
for the amount due each of said creditors, all dated April 
12th, 1872, payable to his own order, and by him endorsed and 
delivered to them respectively, which notes were payable five years 
after date at the office of S. H. Kennedy & Co. in the city 
187 of New Orleans, with eight per cent. perannum interest from 
their date until paid ; that in order to secure the payment of 
said notes in principal and interest the said Nolan S. Williams, con- 
currently with the execution of said note, executed a mortgage before 
Theodore Guyol, notary public of tl:e parish of Orleans, on the said 
12th April, 1872, in favor of the said holders of said notes upon 
the a estate fully described in said bill of complaint, and situated 
in the parish of Terrebonne, and -being cultivated and worked by 
said defendant Williams as a sugar plantation, and known as the 
Ardoyne plantation. And said complainants further averred that 
said defendants, the firm of S. H. Kennedy & Co., represented by 
said defendant, Samuel H. Kennedy, intervened and made them- 
selves parties to said act of mortgage, and bound themselves to ad- 
vance to said Williamns the necessary amount of cash and supplies 
to cultivate said plantation during the existence of said mortgage ; 
said advances, however, it was agreed should not exceed $30,000 dur- 
ing any one vear; that for the security of said advances said firm 
of S. H. Kennedy & Co. were to havea lien and privilege on the 
crops raised on said plantation and a mortgage on the plantation, 
which should be entitled to priority over the mortgage granted to 
secure said notes; that the crops raised on said plantation were to 
be shipped to and sold by said S. H. Kennedy & Co., who bound 
themselves to apply the proceeds as follows: Ist. To the reimburse- 
ment of the amount due them for their said advances. 2d. The bal- 
ance of such proceeds to the payment of interest and princi- 
188 __ pal of said notes. And complainants further aver that by the 
terms of said act of mortgage said defendant, Nolan S. Wil- 
liams, was to cultivate and munage said plantation, and to receive 
$2,000 per year for his support, which was to be included in advances 
made by Kennedy & Co., and that by a subsequent act passed before 
said Theodore Guvol, notary, on December 30th, 1872, and signed 
by all the aforesaid parties in interest, except this orator, said act of 
April 12th, 1872, was so changed and modified as to authorize the 
said S. H. Kennedy & Co. to advance a sum not exceeding $40,000 
for the purpose of taking off the crop of the year 1572, and did ad- 
vance $35,000 for subsequent years ; and said complainants annexed 
copies of said acts to their said-bill of complaint. 

2. And said complainants further aver that the crops raised upon 
said plantation were of great value, and that it was the purpose of 
snid agreements to cultivate the same and apply the syne thereof 
to the payment of said notes; that said 5. H. Kennedy & Co. entered 
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upon the execution of their obligations and made;some advances 
during the years 1872 and 1873, the amount of which were un- 
known to said complainants, as said Kennedy & Co. rendered no 
account. And complainants further aver that on or about the 1st 
of January, 1874, the said S. H. Kennedy & Co; conceived the 
idea of acquiring for themselves, or for the benefit of said S. 
H. Kennedy, a title to said plantation divested of the claims 
and mortgages of the holders of said notes secured by act of 
mortgage of April 12th, 1872, and that in pursuance of such 

purpose they resolved to make no further gdvances, and to 
189 repudiate their said obligations, but did not, notify the com- 

plainants or any of the other holders of saifi notes of their 
said purpose, except, perhaps, the State National Bank, of which 
Samuel H. Kennedy was then president; that in pursuance of such 
unlawful purpose the said S. H. Kennedy & Co. agreed with the 
defendant, Nolan S. Williams, that a sale of said plantation should 
take place under color of law, ostensibly for the pukpose of paying 
said advances, but for the real purpose of fraudulently divesting the 
mortgage claims of said holders of said notes and giving said Samuel 
H. Kennedy « Co. a title to said plantation; that pursuant to such 
fraudulent purpose said S. H. Kennedy & Co. ang Nolan S. Wil- 
liams entered into an agreement by act passed kefore Theodore 
Guyol, notary public, on January 28th, 1874, in and by which said 
Kennedy & Co. obtained an admission from said Williams that he 
was indebted unto them on that day in the sum of $28,097.26 for 
advances made during the years 1872 and 1873 under the terms of 
said acts of mortgage of April 12th, 1872, and Deceikber 30th, 1872, 
and a confession of Judgment for said amount, con$enting to their 
issuing executory process against said plantation; that on the 31st 
January, 1874, said S. H. Kennedy & Co. filed thein petition in the 
15th judicial district court for the parish of Terrebonne, praying 
that the said plantation might be seized and sold tos pay said sum; 
that prior to the filing of said petition said Williangs had agreed to 
waive all the formalities required by law to sell saidf?plantation, and 

on the same day, but prior to the filing of said petition, 
190 ~=waived in writing the said formalities, and that said S. H. 

Kennedy & Co. also induced said Williams to waive service 
of all legal notices required by law to be served uppn —, and con- 
senting that said plantation should be sold on Mgrch 7th, 1874; 
that the sheriff of said parish of Terrebonue, acting finder said writ 
and omitting all the legal formalities waived as aforesaid, offered 
said plantation for sale on said 7th March, 1874, and adjudicated 
same to said Samuel H. Kennedy for the nomina! 0% of $17,000, 
and made and delivered a deed therefor to said Kentledy ; that Ken- 


nedy retained the whole of the price and immedjately thereafter 
took possession of said plantation, and has held the Same ever since, 
deriving large revenues therefrom, and that on the:25th February, 
1881, the said Samuel H. Kennedy pretended, by an Bot passed before 


said Theodore Guyol, notary public, — to iw L. Shaffer and 


lantation, both 


Nolan S. Williams each one-third interest in said 
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~ whom are now jointly in possession of said plantation with 
1m. 

3d. And complainants further aver that none of the holders of 
said notes secured by said mortgage of April 12th, 1872, except the 
State National Bank, had any notice of the said confession of judg- 
ment or of its execution, nor did they assent thereto, and that 
they were unaware of the said proceedings in said 15th judicial 
— court and the subsequent sale of said plantation, nor were they 
parties thereto; and they aver that neither Williams -or Kennedy 
& Co. had any right or power to make said confession of judgment 
or to adjust the amount due to said Kennedy & Co. so as to bind 

complainants and the holders of said notes, and that all of 
191 the aforesaid proceedings from the institution of said suit up 

to and including the sale of March 7th, 1874, were and are 
null and void and without effect as against complainants, and that 
said sale, though made by the sheriff under color of judicial author- 
ity, owing to the waiver of legal formalities and the confession of 
judgment of said Williams and hie collusion with the said S. H. 
Kennedy & Co., and the fact that the tern during which said Ken- 
nedy & Co. had agreed to make such advances had not expired, had 
no greater effect than a voluntary and conventional sale between the 
parties and did not and could not divest the mortgage claims of com- 
plainants and the other holders of said notes; that complainants and 
the other holders of said notes were indispensable parties to said 
proceedings, and, not having been made parties thereto, all of the 
said proceedings were not binding upon and without effect as to 
them, and the sheriff was without authority to cancei the inscription 
of the mortgage contained in said ‘act of April 12th, 1872, on the 
books in the oflice of the recorder of the parish of Terrebonne, where 
it was recorded on May 2d, 1872, and reinscribed on April 26th, 
1882. 

And complainants further aver that said Kennedy & Co. bound 
themselves to make advances for the cultivation of said plantation 
during the existence of said mortgage, which, under the laws of this 
State, existed for ten years, or at least until the notes secured thereby 

fell due, which was on the 15th April, 1877; that said Ken- 
192 nedy & Co. well knew when they instituted said proceedings 

that their contract for making advances to said plantation 
had not terminated, and that they had no right of action _— said 
mortgage; and complainants aver that said sale by the sheriff to 
Samuel H. Kennedy was part and parcel of a conspiracy between said 
parties to deprive complainants and the other holders of said notes 
of the valuable rights and security granted them by said act of mort- 
gage, and that the said sale and the proceedings leading up to it as 
aforesaid cannot avail the parties now seeking to take advantage of 
them; and complainants further shew that said Nolan S. Wilhams 
was adjudged a eden tt under the provisions of the bankrupt act, 
assed by Congress on March 2d, 1877, by the district court of the 
United States for the district of Louisiana on — day of May, 1877; 
that he placed complainants on his schedules annexed to his petition 
filed on said date as creditors holding said notes and acknowledging 
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his indebtedness on the same to the full amount ther@of, but that he 


did not surrender said plantation or any other assetR, and that he’ 


wholly neglected to cause an assignee to be appointed Zand that none 
was appointed, until the defendant, E. D. Le Breton, ras appointed, 
on the 25th February, 1882, and that said Williams 6btained a dis- 
charge in his said bankrupt proceedings on — day: of December, 
1877; and complainants further aver that said plantation was at the 
date of the said mortgage, and still is, of the value of $100,000, and 
has been productive of large revenues and profits since the date of 
said mortgage of April 12th, 1872, all of which have been appropri- 

ated by said S. H. Kennedy & Co. and Samuel H. Kennedy 
193 individually, which should be accounted for and applied to 

complainant's said debt, and they claim a full and true ac- 
count from said S. H. Kennedy & Co. and Samuel H. Kennedy of 
the advances made to carry on said plantation under both of said 
acts of mortgage and of all the crops produced since said 12th April, 
1872, up to the present time; and they claim that said revenues, 
after deducting proper and necessary advances, should be applied to 
the payment of complainants’ notes in principal and interest, and 
that in the event said proceeds should not be sufficient to pay the 
same in full, complainants claim said mortgaged property should 
be sold, free from claims of said Samuel H. Kennedy, S. H. Ken- 
nedy & Co., Nolan S. Williams, William L. Schaffer, and other de- 
fendants, and that complainants aver they should be paid the 
amount of their notes, in principal and interest, out of the proceeds 
by preference. Complainants further aver that Frank Kennedy 
and the late firm of Lesassier & Binder claim to have some mort- 
gage upon or some right, title, or interest in and to the said mort- 
gaged property. 

And complainants pray that said acts of mortgage of April 12th, 
1872, and December 30th, 1872, should be decreed to be valid and 
subsisting instruinents, and that the debts due to complainants are 
secured by the mortgage contained in said acts upon said planta- 
tion ; that the pretended sale made by the sheriff of the parish of 
Terrebonne onthe 7th March, 1874, to Samuel H. Kennedy should 

be decreed to be fraudulent, null, and void, and of no effect 
194 against your orator’s just claims, and that an account should be 

taken by a master of this honorable court of the advances 
made to and the revenues received from said plantation by said de- 
fendants, 8S. H. Kennedy & Co. and S. H. Kennedy, and that com- 
plainants should have a decree against said defendants for such 
sums as they may be found to be owing, and that the mortgaged 
premises should be sold to satisfy such sums as may be due to com- 
plainants and defendants barred and foreclosed of and from all 
right, title, and interest in said plantation by virtue of such sale and 
decree to deliver up possession. 

4. And now your orator avers that he is the holder and owner of 
the note referred to in said original bill of complaint herein for the 
sum of five thousand and eighty dollars and fifty-two cents, dated 
April 12th, 1872, drawn by said defendant, Nolan S. Williams, to 
his own order and by him endorsed and payable five years after 
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date, with eight per cent. per annum interest thereon from date until 
paid, and that no part of the principal and interest due upon said 
note in principal and interest is secured by the mortgage granted by 
said Nolan S. Williams in the act passed before said Theodore Gane! 
notary public, on the 12th day of April, 1872,upon the property 
fully described in the original bill of complaint herein, an authentic 
copy of which act is annexed to said original bill as Exhibit C, and 
which exhibit is made part of this cross-bill; that your orator is 
entitled to be paid, concurrently with the said complainants, the 
New Orleans National Banking Association and James J. McComb, 

the amount due to your orator in principal and interest upon 
195 his said note out of any moneys oaiieed or derived from the 

said defendants, S. H. Kennedy & Co., or out of the proceeds 
of the sale of the said mortgaged property, said note being filed 
herein as part of this bill and marked Exhibit X. 

5. That your orator reiterates and adopts all of the averments of 
the said complainants in their bill of complaint contained 1n so faras 
they do not conflict with the allegations of this cross-bill, and he de 
sires that the said averments may be taken and considered as part 
of this cross-bill. 

6. And your orator further avers that said defendant, Nolan S. 
Williams, availing himself of the premises of the bankrupt act 
passed by the Congress of the United States on the 2d of March, 
1867, and the subsequent amendments thereto, tiled his certain pe- 
tition with schedules annexed in the district court of the United 
States for the district of Louisiana on the 18th day of May, 1877, 
and was duly adjudged a bankrupt thereon on — day of May, 1877; 
that he placed your orator on his written schedule annexed to his 
vetition on the first-named date as a creditor holding said note of 

5,080.52, and acknowledging his indebtedness therein to the full 
amount thereof without reservation or condition ; but your orator 
shows that neither said plantation -or any other property was sur- 
rendered by him, and that he wholly neglected to cause an assignee 
to be appointed in said proceedings, and that none was appointed 

until the defendant, E. D. Le Breton, was appointed as such 
196 on the 25th day of April, 1882; that said assignee has duly 

accepted and qualified as such ; that said defendant, Williams, 
obtained a discharge in his said bankrupt proceedings on the — day 
of December, 1877. 

In tender consideration whereof, and inasmuch as your orator 1s 
remediless in the premises by the strict rules of law, and cannot 
have adequate relief except in a court of m2 where matters of 
this kind are properly cognizable and relievable by a cross-bill: 

To the end therefore that said defendants may, if they can, show 
why your orator should not have the relief hereby prayed, and 
may full, true, direct, and perfect answers make (but not under 
oath, their oaths being expressly waived) unto all the matters and 
things set forth and averred in this cross-lull; that it may be 
decreed, upon due consideration, that the said act of mortgage 
of April 12th, 1872, and the act supplemental thereto passed on the 
30th of December, 1872, are valid and subsisting instruments, and 
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that the debt due to your orater, as evidenced by the aforesaid 
note for $5,080.52, held by your orator, are secured in principal 
and interest by the mortgage contained in said instruments upon 
said plantation and appurtenances; that the pretended sale of 
said plantation made by the sheriff of the parish of Terrebonne 
on the 7th day of March, 1874, to the defendant, Samuel H. Ken- 
nedy, above set forth and referred to, was and is fraudulent, 
null, and void, and of no effect against your orator’s just claims; 
that it may be referred to one of the masters of this hon- 
197  orable court to take an account of what is due your orator 
on his said mortgage security; that an account may also 
be taken of the advances which may have been properly made 
by the defendants, S. H. Kennedy & Co., or Samuel H. + sone in- 
dividually, under the terms of the act of mortgage, dated April 12th, 
1872, and the said supplemental act of December 30th, 1872, as well 
as of the whole proceeds of the crops raised upon said plantation 
during the existence of said mortgage, to the end that it may appear 
whether the defendants last named are not chargeable with a large 
sum of money, which should, under the terms of said instruments, 
be applied to the payment of your orator’s said mortgage note; that 
the said defendants may be decreed to pay to your orator any sum 
which may be found so applicable by a short day to be appointed 
by this honorable court; that said mortgaged premises may be sold 
to satisfy any portion of your orator’s said debt remaining unsatis- 
fied after the amount due by S. H. Kennedy & Co. and Samuel H. 
Kennedy shall be paid in, and that out of the proceeds of the sale 
of said mortgaged premises and the said moneys paid in by said 
S. H. Kennedy & Co., or Samuel H. Kennedy, your orator be paid 
the full amount due him as aforesaid concurrently with said New 
Orleans National Banking Association and James J. McComb, com- 
plainants herein; that the defendants herein may be barred and 
foreclosed of and from all right, title, and interest in and to said 
——— and decreed to deliver up possession to the pur- 
chaser. 
198 May it please your honors to grant unto your orator writs 
of subpeena, to be issued out of and under the seal of this 
honorable court, and to be directed to the said defendants, New Or- 
leans National Banking Association, James J. McComb, Samuel H. 
Kennedy, Julius Vairin, Paul E. Mortimer, the State National Bank 
of New Orleans; E. D. Le Breton, assignee in bankruptcy of the 
estate of Nolan S. Williams; Leopold Lacombe, Frank M. Hall, and 
Samuel Stafford, liquidators of the Mechanics’ and Traders’ Bank of 
New Orleans; Nolan S. Williams, William L. Schaffer, Frank Ken- 
nedy, and the late commercial firm of Lesassier & Binder, and 
Henry A. Lesassier and George Binder, composing said firm, therein 
and thereby commanding them, and each of them, on a day certain 
and under a certain penalty to be therein named, to be and appear 
in. this honorable court, then and there to answer all and singular 
the said premises, and to stand to and abide such order and decree 
therein as may be made against them. 
And your orator prays tor all such other and further relief as the 
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circumstances of the case will permit, or this honorable court is able 
to give. 
nd as in duty bound he will ever pray, ete. 
(Signed) ANDREW J. MURPHY. 
Solicitor for David C. McCan. 


Order. 


Let this cross-bill be filed as of date May 15, 1882. 
N. O., May 18, 1882. 
(Signed) - EDWARD C. BILLINGS, Judge. 


199 Answer to Oross-Bill of Lacombe et als., and Cause Set Down 
| on Bill and Their Answer. Filed February 10, 1883. 


U. S. Circuit Court, East. District of Louisiana. 


N. O. Nat. Banx’a Ass’n et al. 
v8. - No. 9980. 
E. D. Le Breton et als. 


Now come complainants and admit the allegations contained in 
the cross-bill of 7 Lacomb, Frank M. Hall, & Samuel Stafford, 
liquidators of the Mechanics’ and Traders’ Bank, to be true, as 
therein alleged. 


(Signed) ROUSE & GRANT, 
Solicitors for Compl’t. 
U. S. Circuit Court, East. District of Louisiana. 
SAME 
v8. No. 9980. 
SAME. 


Now come complainants and set down the cause as to L. La- 
comb et als., liq., on the bill and their answer thereto. 
(Signed) ROUSE & GRANT, Solicitors. 


200 3 Answer of David C. McCan, Defendant. Filed May 15th, 1882. 
U.S. Circuit Court for the Eastern District of Louisiana. 


N. O. Nat. Banx’G Ass’s ef al. 
v8. No. 9980. 
E. D. Le Breton, Assignee, ef al. 


Answer of David C. McCan, one of the defendants herein, to the bill 
of complaint of said New Orleans National Banking Association 
and James J. McComb, complainants herein. 


This defendant, now and at all times hereafter saving and reserv- 
ing to himself all and all manner of benefit and advantage of cx- 
ception to the manifold errors, uncertainties, imperfections, and. in- 
sufficiencies in the said complainants’ bill of complaint contained, 
fur answer thereunto, or unto so much and such parts thereof as he, 
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this defendant, is advised is material for him to make answer unto, 
answering, saith: 


1. That he admits the truth of all the averments and allegations : 


in the said bill of complaint contained. 


2. That this defendant is the holder and owner of the promissory 
note described in said bill of complaint for the sum of five thousand 
and eighty dollars and tifty-two cents, dated April 12th, 1872, 
201 and drawn by said defendant, Nolan S. Williams, to his own 
_ order and by him endorsed and payable five years after date, 
with eight per cent. per annum interest thereon from date until paid ; 
that said note is still due and owing, and no part thereof has been 
paid ; that said note is secured by the mortgage described in said 
bill of complaint, and granted by said Nolan S. Williams by act 
passed before Theodore Guyol, notary public, on April 12th, 1872, 
upon the Ardoyne plantation and appurtenances and other property, 
- of which is fully and particularly described in said bill of com- 
plaint. 


3. That this defendat is entitled to be paid concurrently with the 
said complainants the full amount due him upon said note, in prin- 
cipal and interest, out of any moneys derived or realized from the 
defendants, Samuel H. Kennedy & Co. and Samuel H. Kennedy, or 
from the proceeds of the sale of said mortgaged property. 


And now, having fully answered the ag rageasver bill, this re- 


spondent prays to hence dismissed with his reasonable costs in 
this behalf —— and he will ever pray, ete. 
(Signed) ANDREW J. MURPHY, 


Solicitor for Defendant. 


202 Answer of Complainants to Cross-Bill of D. C. McCann. Cause 
Set Down on [fis Answer and the Bill. Filed February 10, 1883. 


U.S. Circuit Court, East. Dist. of Louisiana. 
N. O. Nat. B’k’G Ass’n et al.) 
v8. No. 9980. 

E. D. LE Breton et als. if 


Now come the New Orleans National Banking Association and 
James J. McComb, defendant- in the cross-bill of David C. McCan, 
and for answer admit the truth of such cross-bill with respect. 

(Signed) ROUSE & GRANT, 
Solicitors for Complainants in Original Bill and 
Defendants in Cross- Bill of David C. McCann. 


The complainants now come and set down the case as to David 
C. McCann as his answer to their bill, February 8th, 1883. 
(Signed) ROUSE & GRANT, 
| Solicitors. 
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203  Anewer of William L. Shaffer to Cross-Bill of D. C. McCann 
Filed February 15th, 1883. 


In the Circuit Court of the United States for the Eastern District of 
Louisiana. In Equity. 


N. O. Nat. BANk’G Ass’n et al. : 
v8. No. 9980. 
E. D. Lr Breton, Assignee, et al. 


The answer of William L. Shaffer, one of the defendants to the 
eross-bill of complaint of David C. McCann, one of the defendants 
and cross-complainants. 


This defendant, now and at all times hereafter saving to himself 
all and all manner of advantage or benefit of exception or other- 
wise which can or may be had or taken to the many errors, uncer- 
tainties, and imperfections in said cross-complainants’ said cross- 
bill contained, for answer thereto or to so much thereof as he is ad- 
vised it is necessary or material for him to make answer to, answer- 
ing, says: 

That to so much of said Gross-bill as repeats and reiterates 

204 the averments, charges, and denials of the original bill of 

complaint herein he makes the same answer as he has al- 

ready made to said original bill, and repeats and reiterates as to 

said cross-bill all of the admissions, denials, and averments of said 

answer now on file and of record in this cause, and which he now 

here refers to and makes his answer to so much of said cross-bill as 

is a repetition and reiteration of said original bill; that as to the 

residue of said cross-bill he says that he is advised that it is not 
necessary or material that he should make any answer thereto. 

And as to said cross-bill he prays as he has before prayed in his 
said answer to said original bill on file and of record in this cause 
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(Signed) GIBSON, HALL & MONTGOMERY, 
Solicitors. 


William L. Shaffer, being sworn, says that the foregoing an- 
swer subscribed by him is true to his Knowledge, except as to the 
matters therein stated upon his information, and as to those matters 
he believes them to be true. 


205 Answer of Nolan S. Williams to Cross-Bill of D. U. MeCann. 
tiled February 5, 1883. 


In the Circuit Court of the United States for the Eastern Dist. of 
Louisiana. In Equity. 


THe N. O. Nat. Banx'G Ass’s e@ al. ! 
vs. > No. 9980. 
E. D. Le Bretos, Assignee, ef alas. ( 


The answer of Nolan S. Williams, one of the defendants, to the 
cross-bill of complaint of David C. McCann, one of the defendants 
and cross-complainant-. 

This defendant, now and at all times hereafter saving to himself 


pO 7 ite St 


ore os SE TORE NEE AO. ee ye hia ey ey Res 
teers gee ; EN eet ae ae eon ete as Ra Ctr Se | a's 1 hs Le 


116 THE NEW ORLEANS NATIONAL BANKING 


‘4 


all and all manner of advantage or benefit of exception or other- 
wise which can or may be held or taken to the many errors, uncer- 
tainties, and imperfections in said cross-complain-ts’ said cross-bill 
contained, for answer thereto, or to so much thereof as he is advised 
it is necessary or material for him to make answer to, answering, 
says: 

That to so much of said cross-bill as repeats and reiterates the 
averments, charges, and denials of the original bill of complaint 
herein he makes the same answer as he has already made to said 
original bill, and repeats and reiterates as to said cross-bill all of 

the admissions, denials, and averments of said answer now 
206 _—sonn file and of record in this cause, and which he now here 

refers to and makes his answer to so much of said cross-bill 
as is a repetition and reiteration of said original bill, and as to the 
residue of said cross-bil] he says that he is advised that it is not 
necessary or material that he should make any answer thereto. 

And as to said cross-bill he prays as he has before prayed in his 
said answer to said original bill on file and of record in this cause. 

ee N. S. WILLIAMS, 
(Signed HENRY B. KELLY, 
: Solicitors. 


Nolan S. Williams, being sworn, says that the foregoing answer 
subscribed by him is true to his knowledge, except as to the matters 
therein stated upon his informetion, and as to those matters he 
believes them to be true. - 
(Signed) N. S. WILLIAMS. ( 


Sworn to and subscribed before the undersigned, a duly commis- 
sioned and qualified notary public in and for the parish of Orleans, 
State of Louisiana, at New Orleans, this February 2, 1883, as witness 
my hand and seal. 

[SEAL. ] (Signed) ANDREW HERO, Jrz., 
Notary Public. 


207 Answer of Kennedy, Vairin, and Mortimer to Uross-Bill of D. 
C. McCann. Filed February 5th, 1883. 


In the Circuit Court of the United States for the Eastern District of 
Louisiana. In Equity. 


Tue N. O. Nat. Banx’a Ass’n ef al. 
v8 


No. 9980. ris 
E. D. LE Breton, Assignee, e¢ als. 


The Joint and several answer of Samuel H. Kennedy, Julius Vairin, 
and Paul E. Mortimer, three of the defendants, to the cross-bill 
of complaint of David C. McCann, defendant and cross-complain- 
ant. 


These defendants, now and at all times hereafter saving to them- 
selves all and all manner of benefit of exception or otherwise that can 
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or may be had or taken to the many errors, uncertainties, and imper- 
fections in said cross-bill of complaint contained, for answer thereto, or 
to so much thereof as they are advised: it is material or necessary for 
them to make answer unto, severally answering, say : 

That to so much of said cross-bill of complaint as is a repetition 
and reiteration by the cross-complainant of the averments, charges, 
and denials of the original bill of complaint herein they severally 
and jointly make the same answer thereto as they have alread 

made in their joint and several answer to said original bill 
208 which answer, on file and of record in this cause, they refer 
to and make part of this their answer to said cross-bill. 

And they severally deny that at or prior to the time of the filing 
of the said cross-bill the said cross-complainant had any knowledge 
or information worthy of belief of the truth of any of the averments 
iu said original bill contained and by the said cross-bill repeated 
and reiterated, the truth of which is denied in our said answer to 
said original bill. 

And as to the residue of said cross-bill these defendants are ad- 
vised that it is not necessary or material that they, or cither of them, 
should make any further answer thereto, and they pray as to said 
cross-bill as they have heretofore prayed as to said original bill in 
their said answer thereto. 


(Signed) SAM’L H. KENNEDY. 
’ JULIUS VAIRIN. 
. PAUL E. MORTIMER. 


(Signed) JAMES McCONNELL, 
ws HENRY B. KELLY, 
Solicitors. 


‘ Samuel H. Kennedy, being sworn, says that the foregoing answer 
subscribed by him is true of his own knowledge, except as to such 
matters as are therein alleged as of his information and belief, and 


as to those matters he believes them to be true. 
(Signed) SAM’L H. KENNEDY. 


Sworn to and subscribed before ine this 5th February, 1883. 
[SEAL. ] (Signed} THEO. GUYOL, Notary. 


209 Julius Vairin, being sworn, says that the foregoing answer 

subscribed by him is true to his own knowledge, exeept as 
to the matters therein stated as of his information and belief, aud us 
to those matters he believes them to be true. 


(Signed) JULIUS VAIRIN. 
Sworn to and subscribed before me this 5th February, 1883. 
[sEAL.] (Signed) THEO. GUYOL. 


Paul E. Mortimer, being sworn, says that the foregoing answer 
subscribed by him is true of his own knowledge, except as to matters 
therein stated as of his information and belief, and as to those mat- 
ters he believes them to be trae. 


(Signed) PAUL E. MORTIMER. 
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Sworn to and subscribed before me this 5th February, 1883. 
[SEAL. | (Signed) THEO. GUYOL, Notary. 


210 Demurrer to Cross-Bill of D. C. McCan. Filed July 8, 1882. 


In the Circuit Couri of the United States for the Eastern Dist. of 
Louisiana. In Equity. 


Tue N. O. Nat. Banx’ca Ass’Nn et al. 
v8 No. 9980. 


C. D. Le Breton, Assignee, et als. 


The joint and several demurrer of Samuel H. Kennedy, Julius 
Vairin, and Paul E. Mortimer, individually and for their late firm 
of S. H. Kennedy and Company, of the State National Bank of New 
Orleans; Nolan S. Williams, William L. Shaffer, and Frank Ken- 
nedy, defendants, to the cross-bill of complaint herein exhibited 
by David C. McCan, defendant and cross-complainant. 


These defendants, by protestation, not confessing all or any of the 
matters and things in said cross-bill to be true in manner and form 
as therein set forth and alleged, do, jointly and severally, demur 
thereto, and for cause of demurrer show that said cross-bill is brought 
to annul and set aside certain transfers and conveyances set forth in 
the original bill herein exhibited by the New Orleans National Bank- 
ing Association and James J. McComb, complainants, of certain prop- 
erty described in said original bill from the said Nolan S. Williams to 

the said Sainuel H. Kennedy, and of portions thereof from 
211 the said Samuel H. Kennedy to the said Nolan S. Williams 

and William L. Shaffer, and to subject said property to the 
vayment of a certain debt alleged in said cross-bill to be due by said 
Nolan 8S. Williams to said David C. McCan, and that all the relief 
sought by said cross-bill is made dependent upon the annullin 
and setting aside of the said transfer and conveyance from the maid 
Nolan S. Williams to the said Samuel H. Kennedy of said property 
described in said original bill, and that said transfer and conveyance 
is by said cross-bill sought to be annulled and set aside upon the 
averment in said cross-bill and original bill thaé said conveyance 
and transfer of said property from the said Nolan S. Williams to the 
said Samuel H. Kennedy was made in fraud of the alleged rights of 
said cross-complainant and other alleged creditors of thesaid Nolan 
S. Williams, and that it furthermore 1s made to appear by said cross- 
bill that after said transfer and conveyance from the said Nolan S. 
Williams to the said Samuel H. Kennedy of said property so sought 
to be annulled and set aside by said cross-bill, sad prior to the filing 
of the original bill herein iad of said cross-bill, the said Nolan S. 
Williams made a surrender of his estate in bankruptey under the 
provisions of the bankrupt act of the 25th of March, 1867, and acts 
amendatory thereof, and that the defendant, C. D. Le Breton, is now 
the assignee in bankruptcy of the said estate of the said Nolan S. 
Williams. 
And these defendants say that they are advised that after com- 
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mencement of proceedings in bankruptcy under said act no one but 
the assignee of the estate in bankruptcy is entitled by law to 
212 ~=—bring or maintain a suit to annul or set aside any prior trans- 
fer or conveyance of property by the bankrupt upon the 
ground that it was made in fraud of creditors, and that therefore 
the cross-complainant is not entitled upon the face of it to bring or 
maintain the cross-bill exhibited by him in this cause. 

Wherefore and for divers other good grounds of demurrer in said 
cross-bill contained these defendants do Jointly and severally demur 
thereto and pray judgment whether they shall be held to make any 
other or further answer thereto or to any of the matters and things 
therein contained ; and they pray to be hence dismissed with their 
reasonable costs in this behalf sustained. 

tioned J. McCONNELL, 
(Signed MOTT, KELLY axnp SAUNDERS, 
Solicitors. 


We certify that in our opinion the foregoing demurrer is well 
founded in point of law. nS 
(Signed) J. McCONNELL, 
(Signed) MOTT, KELLY & SAUNDERS, 
Of Counsel. 


Samuel H. Kennedy, one of the defendants, being sworn, says that 
this demurrer is not interposed for delay. 


(Signed) SAM’L H. KENNEDY. 
Subscribed and sworn — before ne June 29th, 1882. 
(Signed) T. V. COUPLAND, 


Commissioner United Statca Circuit Court, 
Eastern District of Louisiana. 


213 Supplemental Bill. Filed February 16, 1883. 
U. S. Circuit Court, East. Dist. of Louisiana. 


Tue N. O. Nat. Banx’aG Ass’s a4 al. 
vA. No. 9980. 
E. D. Le Breton, Assignee, ef als. 


To the honorable the judges of the circuit court of the United States 
for the 5th circuit and eastern distnct of Louisiana: 


The New Orleans National Banking Association and James J. 
McComb, complainant- in the above-entitled cause, bring this their 
supplemental bill herein against the State National Bank, Satmuel 
H. Kennedy, Julius Vairin, Paul E. Mortimer, David C. McCann, 
Nolan Stewart Williams, William F. Schaffer, L. Lacoume, and Sain- 
uel Stafford, liquidators of the Mechanics’ and Traders’ Bank, de- 
fendants, and thereupon your orators, complaining, say : 


Ist. That heretofore, on the 15th day of May, 1882, your orators 
filed their certain bill of complaint in the above entitled and num- 
bered cause against said defendants, and that all the defendants 
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have been served with process, and that they have come in and 
made plea thereto, though the cause has not yet been tried. 


2d. Your orators now aver by way of supplement to their. 


214 _—original bill that the defendant, The State National Bank of 
New Orleans, since the filing of your orator’s original bill 
against it in said cause, and on or about the 16th day of January, 
1883, has acquired title as full owner in and to an undivided two- 
thirds of the Ardoyne plantation described in said original bill by 
urchase from the defendants, Nolan Stewart Williams and William 
’, Schaeffer, as per act of sale before Theo. Guyol, notary public for 
the parish of Orleans, of said date. 
And so your orator avers that whatever rights of mortgage the 
said State National Bank of New Orleans mav have had to secure 


the notes held by it at the date of the filing of your orator’s orig- — 


inal bill upon said plantation, and at the date of said purchase, the 
same have been lost and extinguished to the extent of two-thirds 
thereof by confusion. 

To the end, therefore, that the defendant-, the State National 
Bank of New Orleans, Samuel H. Kennedy, Julius Vairin, Paul E. 
Mortimer, Nolan Stewart Williams, William F. Schaeffer, David C. 
McCann, L. Lacoume, Samuel Stafford, liquidators of the Mechanics’ 
& Traders’ Bank, may if they can shew cause why your orator 
should not have the relief herein prayed, and full, true, and perfect 
answers make, but not under oath, their oaths being hereby ex- 
pressly waived, unto your orator’s supplemental bill, that it may be 
decreed by their honorable court that the said State National Bank 

of New Orleans, by becoming the owner of an undivided 
215 two-thirds interest in the said Ardoyne plantation, has lost 

all rights of mortgage on said interest which said bank pos- 
sessed at the date of the filling of said original bill and of said 
purchase, and that said mortgage has become extinguished by con- 
fusion, and that said bank is not entitled to participate in the pro- 
ceeds of the sale of said plantation to the extent of two-thirds 
thereof, and your orators pray for all general relief in the premises. 

And your orators pray for leave to file this supplemental bill, and 
that your honors will direct the said defendant to demur, plead to, 
or answer the same on the next next succeeding rule day after the 
filing of the same. 

(Signed) ROUSE & GRANT, 
Compl'ts’ Sol’s. 


Order. 


Let this supplemental bill be filed, and defendents plead, demur, 
or answer on the next rule day. 


February 16, 1883. 
(Signed) DON A. PARDEE, Judge. 
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216 Answer of the State National Bank of New Orleans to Supple- 
mental Bill. Filed March 15th, 1883. 


In the Circuit Court of the United States for the Eastern Dist. of 
Louisiana. In Equity. 


Tue N. O. Nat. Bank’a Asv’N et al. 
v8. No. 9980. 
E. D. Le Breton, Assignee, et als. 


The answer of the State National Bunk of New Orleans, one of the 
defendants, to the supplemental bill of complaint of the New Or- 
leans National Banking Association and James J. McComb, com- 
plainants. 


This defendant, now and at all times hereafter saving to itself all 
and all manner of benefit or advantage of exception or otherwise 
that can or may be had or taken to the many errors, uncertainties, 
and imperfections in the said complainants’ supplemental bill of 
complaint contained, for answer thereto, or to so much thereof as 
this defendant is advised it is matcrial to make answer to, answer- 
ing, says: 

rhat it hereby repeats and reiterates all and singular the aver- 
ments, admissions, and denials contained in its answer to the orig- 
inal bill of complaint herein, in so far as the same may be applicable 

to said supplemental bill. 
217 And for further answer thereto this defendant says that true 

it is that since the institution of this suit on the 15th of May, 
1882, it has acquired in full ownership, as averred in said supple- 
mental bill, title to an undivided two-thirds of the Ardoyne planta- 
tion, described in the original bill, by act before Theodore Guyol, 
notary public, of the 16th of January, 1883, and this defendant says 
that in and by said act, and for the consideration therein stated, it 
acquired such title to an undivided third of said plantation from 
the defendant Nolan S. Williams, and to another undivided third 
thereof from the defendant William L. Shaeffer; and that said two 
undivided thirds of said plantation were, in and by said act, given 
by said Williams and said Shaeffer, respectively, and received by 
this defendant in payment of certain indebtedness to it, due by them 
respectively, and secured by special mortgage on their respective 
undivided thirds of said plantation, which said mortgage indebted- 
ness was contracted and existed long prior to the institution of this 
suit, and amounted, exclusive of interest, to the sum of forty-four 
thousand three hundred and seventy-three dollars and twenty-six 
cents at the time of execution of said act of giving in payment on 
the 16th of January, 1583. 

This defendant says that more than a year prior to the institution 
of this suit it became the holder and owner of the several promissory 
mortgage notes of said Williams and said Shaeffer denovibed in said 

act, in due course of business and for valuable consideration, 
218 and that it paid value for said notes upon the faith of the 
security of the mortgages upon said two undivided thirds of 
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said Ardoyne plantation given as aforesaid to secure the payment 
of said notes at maturity; that the said two undivided thirds of © 
said plantation were acquired by said Williams and said Schaeffer, 
respectively, by purchase from the defendant Samuel H. Kennedy, 
by act before Theodore Guyol, notary public, on the 25th of Febru- 
ary, 1881, and that the said notes were given by them, respectively, 
for the price, in part, of the said sale to them, and that in and by 
the terms of said act a special mortgage was retained upon the re- 
spective undivided thirds of said plantation therein and thereby 
sold by said Kennedy to the said Williams and the said Schaeffer 
to secure the payment at maturity of their said respective notes. 

This defendant says that the value and sufficiency of the mortgage 
security aforesaid, upon the faith of which it invested its funds to a 
large amount in the said notes of the said Williams and the said 
Shaeffer, long prior to the institution of this suit, was altogether de- 
pendent upon the validity of the titles to said mortgaged property 
so as aforesaid acquired by the said Williams and said Shaeffer from 
said Kennedy, and that this defendant never would have invested 
its funds in said mortgage securities if it had considered that it had 
any reason to doubt the validity of said titles so as aforesaid ac- 
quired by the said Williams and the said Shaeffer from the said 

Kennedy, who had acquired title to said plantation by the 
219 ~purchase thereof at sheriff’s sale made under writ of seizure 

and sale from the 15th judicial district court for the parish 
of Terrebonne on the 7th of March, 1874, in the suit of S. H. Ken- 
nedy & Co. vs. Nolan S. Williams, No. 3799 of the docket of said 
court. 

Now, this defendant says that at and prior to the time of the in- 
stitution and prosecution of said judicial proceedings, resulting in 
the sale, as aforesaid, of said plantation to said Kennedy, it was, as 
is stated in the original bill herein, a creditor of Nolan S. Williams, 
the defendant in said proceedings, to a large amount, to wit, the sum 
of twenty-three thousand one hundred and fifty-two dollars and 
forty-one cents, exclusive of interest, which said indebtedness, as 
stated in said bill, was secured by special mortgage on said Ar- 
doyne plantation, concurrent with the mortgage thereon in favor of 
complainants and others described in the bill, but inferior in rank to 
the mortgage thereon in favor of 8S. H. Kennedy & Co., under fore- 
closure of which the said plantation was sold as aforesaid to the 
defendant, Samuel Hf. Kennedy. 

This defendant says says that it 1s informed and believes that 
there is no truth in any of the charges of conspiracy, fraud, and col- 
lusion in said judicial proceedings and sale made against the parties 
thereto by the original bill, but that, on the contrary, the said pro- 
ceedings and sale were in good faith conducted regularly and with 

all due notice and publicity, were in all respects lawful, and 
220 ~~ were and are binding upon complainants and all parties in 
Interest. 

This defendant says that as the direct consequence and effect 
of said proceedings and sale was to extinguish its said mortgage on 
said Ardoyne plantation for the security of the payment of said sum 


ee 


ee . : Pe Pe tthe Seton Me tee eS Son aloee 2) ay ‘ 
% a ORT. sare be eetey SMe Oe ee i x pads Meee ea BS ke Dass ae hg See. ail f 


ASSOCIATION ET Al. V3. E. D. LE BRETON, ASSIGNEF, &c. 123 


of twenty-three thousand one hundred and fifty-two dollars and 
forty-one cents, exclusive of interest, it was directly concerned in the 
regularity and fairness of said proceedings and sale, but, having no 
reason to doubt the lawfulness thereof, it acquiesced therein, not- 
withstanding the loss resulting therefrom to this defendant. 

And this defendant is informed and believes that the complain- 
ants and others similarly affected by said proceedings and sale had 
knowledge thereof at the time thereof, and acquiesced therein, as 
did this defendant, making no objection thereto and taking no steps 
to prevent or interfere with said proceedings and sale. And this 
defendant says that thereafter from the time of said sale to said 
Kennedy, as aforesaid, on the 7th of March, 1874, until the said sale 
by him to said Williams and Shaeffer on the 25th of February, 
1881, and the investment by this defendant, as aforesaid, in the said 
mortgage notes of said Williams and said Shaeffer, no complaint 
whatever, to the knowledge or information of this defendant, was 
made of said judicial proceedings and sale by complainants or 
others, although the said Kennedy, for himself or his said firm, 

had been in open and notorious possession of said plantation 
221 ~=under said title derived from said sherilf’s sale during all of 

} that time. And this defendant says that no complaint, to its 
knowledge or information, was ever made of said judicial proceed- 
ings and saleby complainants or others for more than a yeur after 
the said sale by said Kennedy to said Williams and Shaeffer, and 
for more than eight years after the said sheriff sale to said Ken- 
nedy, or until the filing of the original bill herein on the fifteenth 
day of May, 1882. 

This defendant says that after the extinguishment, as aforesaid, 
of its said mortgage on said Ardoyne plantation by the enforeement, 
as aforesaid, of said superior mortgage thereon in favor of S. TL Ken- 
nedy & Co., it still continued to hold, asa personal claim against 
said Nolan S. Williams, his notes for said principal sum of twenty- 
three thousand one hundred and ficty-two dollars and forty-one 
cents, which had been secured by said mortgage on said plantation, 
which had been extinguished, as aforesaid. 

And this defendant says that the said notes were afterwards re- 
newed by said Williams at the instance of this defendant, and that 
onand prior tothe third of April, 1S82, this defendant heid two 
notes of said Williams, given in renewal of said original indebt- 
edness, amounting, with arrears of interest to that time, to the prinei- 
al sum of twenty-five thousand two hundred and forty-three dol- 
ad and sixteen cents, one of said notes, due January 2-5, ISS, 

being for the sum of twelve thousand two hundred and fifty 
222 = dollars, and the other, due January 5-S, 1SS2, for the sum of 

twelve thousand nine hundred and ninety-three dollars and 
sixteen cents, the said notes being the personal notes of said Nolan 
S. Williams, without any security, personal or other, for their pay- 
ment. 

That the said Wilhams having failed to pay said notes, or either 
of them, in whole or in part, at maturity or thereafter, this defend- 
aut instituted suit against him thereon in this court on the 3d of 
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April, 1882, being suit No. 9892 of the docket, and that thereafter, 
and before the institution of this suit, to wit, on the 10th of May, 
1882, a settlement and compromise was entered into by and between 
this defendant and the said Nolan S. Williams in regard to his said 
two notes so held by this defendant, in consequence of which 
the said Williams, in exchange for his said two unsecured notes for 


suid principal sum of twenty-five thousand two hundred and forty 


three dollars and sixteen cents, gave his certain promissory note, 
drawn to his own order and by him endorsed, dated May 10th, 1882, 
for the sum of ten thousand dollars, payable three years after date, 
with interest at eight per cent. per annum from maturity, and to 
secure the payment of said note granted a special mortgage in favor 
of this defendant and all future holders of said note upon his said 
undivided third of said Ardoyne plantation so as aforesaid acquired 
by him from said Kennedy by said act of February 25th, 1881, 
which said special mortgage was granted by said Williams, by act 
before Theodore Guyol, notary public, on the 10th day of May, 1882, 

and duly filed for record in the office of the parish recorder 
223 of the parish of Terrebonne, on the 12th day of May, 1882, 

being next in rank to the said mortgage so as aforesaid re- 
tained on said undivided third of said Ardoyne plantation on the 
act of sale thereof by said Kennedy to said Williams, before Theo- 
dure Guyol, notary, of February 25th, 1881. 

This defendant, therefore, says that prior to the institution of this 
suit on the 15th day of May, 1882, it held mortgage claims against 
thesaid undivided two-thirds of said Ardoyne plantation then belong- 
ing to said Shaeffer and said Williams, to the amount in principal, 
and exclusive of interest, of fifty-four thousand three hundred and 
seventy-three dollars and twenty-six cents, and that as to all of said 
claims except said note of said Williams for ten thousand dollars, 
secured by said second mortgage upon his said undivided third of 
said plantation, the said claims were based upon consideration en- 
tirely new and independent of the original transactions out of which 
complainants’ claims arose, the said new and independent considera- 
tion being money advanced and paid by this defendant upon the 
faith and security of said mortgages of February 25th, 1881. 

And this defendant says that in consequence of the institution of 
this suit, and as a result thereof, the said Williams and the said 
Shaeftfer were disabled, by reason of the attack thereby made upon 
their title, from making any arrangement whereby they could raise 

money to pay their shares of the expense of cultivating and 
224 rendering said plantation productive, and from meeting their 

obligations to this defendant upon their said mortgage notes 
as they matured, and that it thereby became necessary, as a result 
of the institution and prosecution of this suit, that this defendant 
should, for its own protection, accept pendente lite said property in 
paviment of said prior indebtedness to it and assume the burthen of 
the defense of this litigation in relation thereto. 

And this defendant again says that when it invested its funds in 
said mortgage securities as aforesaid upon the faith of the validity 
of the titles of the said Williams and the said Shaeffer to the said 
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undivided two-thirds of said Ardoyne plantation nearly seven years 
had elapsed from the time of the occurrence of the said judicial 
proceedings and said sale to Samuel H. Kennedy, and that during all 
of that time no complaint in regard thereto had been made by com- 
plainants or others to the knowledge or information of this defendant, 
although this defendant was, as aforesaid, cognizant of and directly 
¢ concerned in the result of said proceedings and sale, and this defend- 
antsays that had said proceedings and sale been complained of or their 
lawfulness questioned by complainants or others at any time prior 
to the investment of its funds as aforesaid in said mortgage securi- 
ties it never would have made such investment or any investment in 
said securities. 

And this defendant says that if there be any truth in any of the aver- 

ments upon which said complainants now seek to have said sheriff's 
sale to sald Samuel H. Kennedy of the 7th of March, 1874, 
225 avoided and annulled, which is not admitted, but expressly 
: denied, then the said complainants should have made Lathan 
:4 their supposed causes of complaint at the time of the occurrence of the 
- v transactions complained of or wifhin some reasonable time thereafter, 
Bagh or at any rate before the rights and interests of this defendant were 
¢ allowed to become involved and its money invested to the large 
extent hereinbefore stated upon the faith of the sufficiency and valid- 
ity of said judicial proceedings and sale; and this defendant says 
that even if the pork averments of complainants are true, on the 
whole or in part, which 1s denied, they are precluded by their own 
“ gross negligence and laches in the premises from now calling in ques- 
tion to the detriment and in derogation of the said subsequentl 
acquired rights and title of this defendant the sufficiency an valid- 
ity of said Judicial proceedings and sale. 

And this defendant denies all and all manner of unlawful combi- 
nation and confederacy wherewith it is by the said bills charged 
without this, that there is any other matter, cause, or thing in said 
complainants’ said bills of complaint contained taaterial or necessary 
for this defendant to make answer unto and not herein and hereby 
well and sufficiently answered, confessed, traversed, and avoided, or 
denied that is true, to the knowledge or belief of this defendant, all 
which matters and things this defendant is ready to aver, maintain, 
and prove as the court shall direct, and prays to be hence dismissed, 
with costs, ete. | 

[sEAL. | (Signed) PAUL LANAUX, 
Vice-Pres't of the State National Bank of N. 0. 
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226 The answer of the State National Bank of New Orleans, one 
of the defendants, to the supplemental bill of complaint was 
taken this day before me under the common seal of said corporation, 
as by their said seal affixed appears. 
Witness my hand and seal of office this 14 March, 1883. 
[sEAL.] [ Signed) THEO. GUYOL, Notary. 
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Supplemental Bill. Filed December 18th, 1883. 
U.S. Circuit Court, Eastern District of Louisiana. 


N. O. Nat. Bank’G Ass’N 
No. 9980. 


v8. 
EK. D. Le Breton, Assignee, e¢ als. 


To the honorable the judges of the circuit court of the United States 
for the 5th circuit and eastern district of Louisiana: 


The New Orleans National Banking Association of New Orleans, 
now in liquidation, a corporation created by the act of Congress 
known as the national bank act and a citizen of the State of Louisi- 

ana, brings this its supplemental bill of revivor against Mrs. 
227. ~=—s Paul E. Mortimer, individually and as tutrix of Robert C., Paul 

E., Edgar, Frank H., and Marie Mortimer, minor heirs of Paul 
E. Mortimer, and Augusta Mortimer, heir of age, of New Orleans 
and citizens of the State of Louisiana; and thereupon your orator 
complains and says— 

Ist. That heretofore, on the 15th day of May, 1882, your orator 
filed a certain bill of complaint against Paul E. Mortimer, Samuel 
H. Kennely, Julius Vairin, late copartners, and others, under the 
number 9980 on the docket of the circuit court of the United States 
for the Sth circuit and eastern district of Louisiana. 

That process of subpcena issued therein upon said bill against the 
said Paul E. Mortimer on the 15th day of May, 1882, and was duly 
served upon him on the 18th day of May, 1882; that said Mortimer 
entered his appearance to said bill and a!terwards demurred thereto, 
which demurrer was overruled; that he thereupon filed his certain 
answer to said bill on the Sth day of February, 1883, which was re- 
plied to by your orator; that the cause was at issue on the 8th day 
of November, 1883, when said Mortimer died, leaving Mrs. Paul E. 
Mortimer, widow, and said children his sole heirs, all of which will 
more fully appear by reference to the record which remains in this 
honorable court. 

2d. Your orator further shews that said Mrs. Paul E. Mortimer 
has been duly appointed tutrix of said minor children and taken 
possession, and is administering, together with said major heirs, the 

estate of said defendant, Paul E. Mortimer, by — the honor- 
228 able the civil district court for the parish of Orleans, State of 

Louisiana, and said tutrix has qualified as such according to 
law, and now represents the estate of said decedent. 

To the end, therefore, that the said Mrs. Paul E. Mortimer, as 
tutrix and widow in community of her husband, and Augusta 
Mortimer, as heir of the estate of Paul E. Mortimer, may, if they 
can, shew cause why your orator should not have the relief herein 
and originally prayed, and full and true answer make to this sup- 
plemental bill of revivor, and that said suit and proceedings, abated 
as aforesaid as to said decedent, may stand and be revived against 
the said Mrs. Paul E. Mortimer, individually and as tutrix afore- 
said, and Augusta Mortimer, as heir, and 
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; 
state, and condition in which the same were at the time of the de- 
cease of the said defehdant, Paul E. Mortimer, or that he shew cause 
to the contrary according to the rules of practice in equity : 

And may it please:your honors to grant unto your orator writs 
of subpcena against Mrs. Paul E. Mortimer, tutrix as aforesaid, and 
Augusta Mortimer, of the estate of the said Paul E. Mortimer, com- 
manding — toappear ata time and place to be stated, then and there’ 
to answer all and singular the allegations of this supplemental bill 
of revivor and to abide by and perform all the decrees and orders of 
thiscourt in the premises. And your orator prays for all further 
relief in the premises which the nature of his case requires. 

(Signed) 3 ROUSE & GRANT, 
Solicitors for Complainant. 


Let the within supplemental bill of revivor be filed. 
New Orleans, December 18, 1883. 
(Signed) DON A. PARDEE, Judge. 


229 Answer to Bill of Revivor: Filed February 9, 1854. 


In the Circuit Court of the United States for the Eastern Dist. of 
Louisiana. In Equity. 3 


Tue N. O. Nat. Bank’a Ass’N ef al.) 
v8. 


No. 9980, 
E. D. Le Breton, Assignee, et als. ( 


The joint and several answer of Catherine M. T. Tobin, widow 
of Paul E. Mortimer and tutrix of Paul E. Mortimer, Edgar Mor- 
timer, Frank H. Mortimer, and Marie Mortimer, minors, and of 
Augusta Mortimer and Robert C. Mortimer, three of the defend- 
ants, tothe supplemental bill of rivivor of the New Orleans National 
Banking Association and James J. McComb, complainants. 


These defendants, reserving to themselves all right of exception 
to said bill, for answer thereto, severally say that they believe it to 
be true that at or about the time in said bill stated the said com- 
plainants exhibited their original bill of complaint in this honor- 
able court against such parties as defendants thereto as in the said 
bill are mentioned, thereby stating and praying to the effect in said 
bill set forth, so far as the same is therein set forth, and that there- 
after and prior to the 8th of November, 1583, such proceedings were 

had in the cause as are stated in said supplemental bill of re- 

930 ~—s vivor, and that it is true, as therein stated, that on the said Sth 

. of November, 1883, Paul FE. Mortimer, in said bill named, de- 

parted this life, leaving this defendant, Catherine, his widow, and 

these defendants, Augusta and Robert, and the said minors Paul, 
Edgar, Frank, and Marie, his children, as stated in said bill. 

But these defendants say that it is not true that the said widow 
and children of the said Paul E. Mortimer are his personal repre- 
sentatives in respect of any debts or liabilities left by him at his 
death, or can be held individually in anywise answerabie therefor 
personally in his stead. 
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And this defendant, Catherine, widow Mortimer, here answering 
for herself, says that under the laws of Louisiana she was not an 
heir of her said husband, but that her said children were his sole 
heirs; that under the laws of said State there existed between her 
and her said husband during their marriagea community of acquest 
and gains, and that upon the dissolution of the said community, by 
the death of her husband as aforesaid, she was entitled if she should 
so elect, to claim one-half of the property acquired by the community 
during the marriage, becoming at the time of the death of her said hus- 
band subject to all the debts and liabilities of the community, and 
that she was likewise entitled, should she so elect, to renounce, in 
manner and form provided by law, all her interest in such com- 
munity, and by so doing to be and remain free from any and all 

liability for any and all debts of said community or of her 
231 said husband; and this defendant says that she has elected 

to renounce, and has renounced, said community in due form 
of law, by authentic act executed for that purpose before Samuel 
Flower, a notary public of this city, on the 30th day of January, 
1884; and she says that by reason of said renunciation she cannot 
be held to answer individually to the demands of complainants 
against her said deceased husband, as set forth in their said bills of 
complaint. 

And this defendant, Catherine, widow Mortimer, further answer- 
ing on behalf of the said minors, Paul, Edgar, Frank, and Marie, and 
in her capacity as their tutrix, in which capacity she is also madea de- 
fendant by said bill, says that thesaid minors and the said Augusta and 
Robert, children of the said Paul E. Mortimer, deceased, were at the 
time of his death his sole heirs-at-law under the laws of Louisiana ; 
but this defendant says under said laws the said minor heirs are in 
nowise personally or individually liable as personal representatives 
of their said deceased father in respect of the demands against him 
set forth by complainants in their said bills of complaint, or on any 
other account ; that by the laws of Louisiana estates or successions 
falling to minor heirs are required in all cases to be accepted for 
them, with benefit of inventory, the effect of which acceptance is 
to exempt them from all individual liability for or on account of 
debts due by the persons from whom they inherit or by his succes- 
sion, and to entitle them as beneficiary heirs to any residuum of the 

estate which may remain after payment of all debts of the 
232  ~=succession and all lawful legacies and charges; and this de- 

fendant says that she 1s advised that by reason of the prem- 
ises the said minors, through this defendant as their tutrix, have by 
said bill been improperly made parties defendant thereto as perso- 
nal representatives of the said Paul E. Mortimer, deceased, and that 
they cannot be held to answer further thereto, and this defendant 
hopes that the said minors may have the same benefit of this de- 
fence as if the same had been made for them by way of plea to said 
bill of revivor. See & 

And these defendants, Augusta and Robert C. Mortimer, the latter 
of whom is named in said bill as a minor, but who is of full age 
of majority, here answering jointly and severally for themselves, 
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severally say that they are children and two of the heirs of Paul F. 
Mortimer, as stated in the bill, but they say that they are not and 
have not at any time been personal representatives of their said 
father in respect of the demands against him set forth in said bills 
of complaint of complainant herein ; that as heirs-at-law of their 
said father they were entitled to elect whether they would accept his 
succession unconditionally and thereby become personally liable for 
its debts, or renounce said succession and thereby abandon all 
claim in the estate as heirs, as well as exempt themselves from all 
liability for the debts of the succession, or accept the succcession 
with benefit of inventory and thereby entitle themselves to share 
in any residuum of said estate which may remain after the payment 
of all debts of the succession without thereby becoming in anywise 
liable, personally or individually, for or on account of such 
233 debts; and these defendants, Augusta and Robert C. Morti- 
mer, severally say that they have clected to accept and have 
accepted the succession of their said father with benefit of inventory, 
and that by reason of such limited and qualified acceptance they 
are and remain exempt from all liability individually and as per- 
sonal representatives of their said father for or on account of the 
said demands against him of said complainants in their said bills 
of complaint set forth; and they say that they are advised that by 
reason of such absence of liability on their part they have been im- 
properly made parties by said supplemental bill of complaint as per- 
sonal representatives of their deceased father in respect of the mat- 
ters set forth in said bills, and that they cannot be called upon to 
make any further answer thereto; and these defendants pray that 
they may have the same benefit of this defence as if it had been 
made by way of plea to said supplemental bill of revivor. 
And this defendant, Catherine, widow Mortimer, in her capacity 
as tutrix of her said minor children, administering in the said‘a- 
acity the estate or succession of her said deceased husband, Paul 
’ Mortimer, further enswering for herself, says that it is true, as 
stated in said bill of revivor, that, as tutrix of her said minor 
children, she has qualified according to law, and is now law- 
fully administering in said capacity upon the estate of her 
said deceased husband; and she says that she is advised that 
as such administratrix she is the only lawful personal repre- 
sentative of her said deceased husband in respect of the 
234 demands against him made in said bills of complaint of 
complainants herein, and that the said complainants are en- 
titled to revive this suit against her in her said representative char- 
acter and capacity, andenot otherwise; and that, having been made 
a party to said bill of revivor in her said capacity, and an order of 
revivor having been duly entered against her in said capacity, this 
suit now stands revived against her as representative of the succes- 
sion of her said husband, but not individually, in the same condi- 
tion and plight as — was in at the time of the death of the said 
Paul E. Mortimer. 
And these defendants submit whether they can be called upon to 
make any other or further answer in the premises, and pray that, 
17—554 
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after due proceedings, they be hence dismissed with costs; and they 
will ever pray, etc., etc. 


(Signed) Mrs. P. E. MORTIMER. 
Signed) Mrs. P. E. MORTIMER, Tutriz. 
tSicned) AUGUSTA MORTIMER. 
(Signed) R. C. MORTIMER. 


_Mrs. Catherine M. T. Tobin, widow of Paul E. Mortimer, Augusta 
Mortimer, and Robert C. Mortimer, being duly sworn, severally say 
that the facts stated in their foregoing answer as of their knowledge 
are true, and that those stated as of their information they believe 
to be true. 


(Signed) Mrs. P. E. MORTIMER. 
(Signed) Mrs. P. E. MORTIMER, Tutriz. 
(Signed) AUGUSTA MORTIMER. 
(Signed) R. C. MORTIMER. 


Sworn to and subscribed before me, at the city of New Orleans, 
this 9th day of February, 1884. 
ree (Sig.) SAM’L FLOWER, 
Notary Public. 


235 Order Reviving Cause Against Heirs of P. E. Mortimer. Filed 
February 6th, 1883. 


U. S. Circuit Court, Eastern Dist. of Louisiana. 


THr N. O. Nat. Bank’a Ass'n et al. 
: vs. No. 9980. 


E. D. Le Breton, Assignee, et als. 


On motion of Rouse & Grant, solicitors for complainant, and on 
showing that subpeena on the bill of revivor filed herein, on De- 
cember 18th, 1883, was served on Mrs. Paul E. Mortimer, individ- 
ually and as tutrix of Robert C., Paul E., Edgar, Frank H., and 
Marie Mortimer, minor children of Paul E. Mortimer, deceased, and 
on Augusta Mortimer, heir of age of said Paul E. Mortimer, more 
than 14 days prior to the Ist rule day of February, 1884, and that 
no cause has been shown against the revival prayed for in said sup- 
plemental bill of revivor: 

It is now ordered that this cause do stand revived against the said 
Mrs. Paul E. Mortimer, individually and as tutrix aforesaid, and 
Augusta Mortimer, as heir, and be in the same plight, state, and 
condition in which the same were at the time of the decease of the 
said defendant, Paul E. Mortimer. : 


236 = Renunciation of Community. Filed February 9th, 1884. 
STATE OF: LOUISIANA, 
Parish of Orleans, City of New Orleans: 


Be it known that on this thirtieth day of January, in the year of 
our Lord one thousand eight hundred and eighty-four, before ime, 
Samuel Flower, a notary public in and for the parish of Orleans, 
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State of Louisiana, duly commissioned and qualified, and in the 
presence of the witnesses hereinafter named and undersigned, per- 
sonally came and appeared Mrs. Catherine M. T. Tobin, widow of 
Paul E. Mortimer, deceased, of this citv, who declared that she does, 
by these presents, rénounce and relinquish all and every and any 
claim which she may have in and to the community which existed 
between herself and her deceased husband, Paul E. Mortimer. 
_ This done and passed before me at my office, in the city of New 
: Orleans, in the presence of Q. P. Richardson and C. L. Ulhorn, wit- 
~~ nesses of lawful age, residing in the city, who hereunto inscribe their 
} names, together with the said appearer and me, notary, the day, 
month, and year first above written. | 
(Original signed) Mrs. P. E. MORTIMER. 
| W. P. RICHARDSON. 
CHAS. L. ULHORN. 
SAM’L FLOWER, 
Notary Public. 


I hereby certify the above and foregoing to be a true and correct 
copy of the original on file and of record in my office. 
New Orleans, January 3ist, 1884. 
[SsEAL.] | (Signed) SAM’L FLOWER, 
Notary Public. 


237 Exaipit A. Filed May 15, 1882. 


$50,606.83. New Or veans, 12 Apri, i872. 

Five years after date I promise to pay to the order of unyself fifty 
thousand six hundred and six dollars and eighty-three cents, for 
value received, at the office of Messrs. S. H. Kennedy & Co., in this 
city, with intetest thereon at the rate of eight per cent. per annum, 


payable annually. 
(Signed) N.S. WILLIAMS. 


Alpe 
tae - 


Ne variectur : Secured by mortgage, duly stamped, this 12th April, 
1872. 
(Signed) THEO. GUYOL, Notary. 


Exnipit B. Filed May 15, 1882. 


$6,856.95. New Orveans, 12 April, 1872. 

Five years after date I promise to pay to the order of myself six 
| thousand eight hundred and fifty-six dollars and ninety-five cents, 
| : for value received, at the office of Messrs. S. H. Kennedy & Co., in 
this city, with interest thereon at the rate of eight per cent. per 
annum, payable annually. 


(Signed) N.S. WILLIAMS. 
Ne variectur: Secured by mortgage, duly stamped, this 12th April, 


1872. 
(Signed) THEO. GUYOL, Notary. 
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238 i ExmipitC. Filed May 15th, 1882. 


Mortgage. N. 8. Williams to D. C. McCann & Others. 


Be it known that on this twelfth day of the month of April, in 
the year of our Lord one thousand eight hundred and seventy-two, 
before me, Theodore Guyol, a notary public, duly commissioned and 


sworn, for the parish of Orleans, State of Louisiana, and in the pres- | 


ence of the witnesses hereinafter named and undersigned, person- 
ally came and appeared Nolan Stewart Williams, residing in the 
parish of Térrebonne, in this State, of the first part; Mistress Mary 
McDugal Williams, of lawful age, wife of William Von Phul, of 
this city, by: whom she is herein duly assisted and authorized, of the 
second part; Walter G. Robinson, president of the Mechanics’ and 
Traders’ Bank of New Orleans, herein acting in his capacity as such, 
of the third part; Samuel 'H. Kennedy, president of the State Na- 
tional Bank of New Orleans, herein acting in his capacity as 
239 ~=such,; of the fourth part, and David C. McUan and William 
M. Randolph, the latter acting as attorney-in-fact of James I. 
McComb, of the fifth part, and also Charles Cavaroc, president of 
the New Orleans National Banking Association, acting in his capac- 
ity as such, of the sixth part; which said appearers of the first and 
second parts declared that they, the said Nolan Stewart Williams 
and Mrs. Mary McDugal Williams, his sister and wife of William 
Von Phul, were heirs of the late Alfred A. Williams, and that they 
inherited from their material line an undivided interest in the 
Bellaire, Mountesano, and Poplar Grove plantations, beside some 
other property ; that their father was “tie indebted to them, and 
Mrs. Von Phul sued and recovered against his executor a judgment 
under which she caused to be sold the interest of her said father in 
the Bellair plaintation, consisting of one undivided half and also the 
whole of the Ardoyne plantation, both of which were adjudicated to 
her, as appears from the sale thereof, which was executed in her 
favor by the succession of her said father by act passed before Thomas 
J. Beck, a notary public in this city, on the twenty-seventh day of 
August, eighteen hundred and sixty-nine, which said purchase was 
so made by her with the understanding that her brother, the said 
Nolan S. Williams, on a final settlement of their respective interests 
in the succession of their father, was to share with her in the amount 
due by his estate. 
That, after the marriage of the said William Von Phul, with 
240 = the said Mary McDugal Williams, Mess. Von Phul Brothers, a 
commercial firm of this city, undertook to supply and assist the 
Ardoyne plantation, which was worked by thesaid Nolan S. Williams, 
andthe Poplar Grove plantation, which was worked by the said Nolan 
S. Williams, Mrs. Mary McDugal Williams, wife of the said Wil- 
liam Von Phul, and one Caldwell; that the other two plantations— 
the Bellair‘and the Montesano—were worked by the said Von Phul 
Brothers, who advanced the money to carry on the same, and the 
said Nolan'S. Williams and his sister, Mrs. Von Phul, had no in- 
terest whatever in the cultivation of either of them. 
That the Ardoyne and Poplar Grove plantation- 1eimbused to the 
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said Von Phul Brothers the amount of their advances, and have 
credits to their accounts on the books of the said firm, but that the 
personal account of Nolan S. Williams, running through many 
years, exhibits a debit against him of twenty-three thousand eight 
wundred and thirty-one dollars and thirty-four cents, and that of 
Mrs. Von Phul and her husband a debit of twenty-six thousand two 
hundred and seventy-one dollars and seventy-nine cents. 

That, being desirous of settling their respective private accounts 
with the said Von Phul Brothers and of assisting the said firm in 
their commercial affairs, a sale of the Ardoyne plantation was made 
and executed by the said Mrs. Von Phul to the said Nolan S. Williams 
by act before B. Kleinpeter, a notary public in this city, on the 
thirty-first day of January, eighteen hundred and seventy-one, for 

the price and sum of one hundred and fifty thousand dollars, 
241 in deduction of which the sum of fifty thousand dollars was 

declared and acknowledged to have been paid cash, and for the 
balance the said Nolan S. Williams made and executed his sixteen 
several promissory notes for the sum of six thousand two hun- 
dred a fifty dollars each, all drawn to the order of and endorsed by 
himself, dated on the thirty-first day of January, 1871, and made 
payable respectively as follows: Two on the tenth day of February, 
two on the first and two on the fifteenth of March,and two on the 
first of April, all in the year 1872; two on the tenth of February, 
two on the first and two on the fifteenth of March, and two on the 
first of April, all in the year 1873; all which said notes were de- 
livered to the said Von Phul Brothers by the said Williams and the 
said Mrs. Von Phul for the purpose of liquidating the above 
amounts due by them and the said William Von Phul to the said 
firm of Von Phul Brothers and of assisting them in raising money. 

That the said Von Phul Brothers having thus become in possession 
of the said notes, the same were pledged by them as security fer the 
payment of their own obligations, as follows: 

To the said Mechanics’ & Traders’ Bank of New Orleans, to secure 
the payment of their own obligation maturing on the tenth day of 
March last, for four thousand five hundred dollars, one of the notes 
made payable on the fifteenth March, 1872. 

Tothesaid New Orleans National Banking Association to secure the 

payment of their own obligations, one for twelve thousand 
242 8 “a maturing on the nineteenth day of March last, one 

for twenty thousand dollars, maturing on the sixteenth of 
the present month, and one for eighteen thousand seven bundred 
dollars, maturing on the sixteenth of May next, two notes payable 
on the first April, 1872, two on the first and two on the tenth of 
April, one on the first and two on the fifteenth March, 1873. 

To the said State National Bank of New Orleans, to secure the 
payment of their own obligations, one for twelve thousand dollars, 
maturing on the fifth of March last, and one for cleven thousand 
dollars, maturing on the tWenty-sixth day of the same month, two 
notes payable on the tenth of February and one on the fifteenth of 
March, 1872, and one on the first day of March, 1S73. 

To the said David McCan, to eecure the payment of their own 
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obligation for five thousand dollars, maturing on the twenty-fifth of 
February last, a note made payable on the first of March, 1872. 

And to the said J. J. McComb, to secure the payment of their own 
obligation for six thousand two hundred and fifty dollars, maturing 
on the fourth day of March last, one note payable on the first March, 
1872. 

And the said Nolan S. Williams and the said Mrs. Von Phul fur- 
ther declared that the recent failure of the said firm of Von Phul 
Brothers and their inability to redeem so much of the said notes 

as had‘been lent to them to assist them in their affairs, 
243 and the.said Nolan S. Williams being himself unable to pay 

his said'notes, he has proposed -to the above-named creditors 
to assume the said indebtedness of the said Von Phul Brothers and 
to substitute for his notes now held by the said creditors on pledge 
his notes payable in five years from this date, bearing interest at the 
rate of eight per cent. per. annum, payable annually, under the ex- 
press soutiihed that they shall discharge the said Von Pbul Brothers 
from the said indebtedness and shall return to them their notes se- 
cured by the said pledges, which proposition has been accepted by 
the said creditors. 

Now, therefore, in order to carry the aforesaid agreement into ex- 
execution, the said Nolan Stewart Williams further declared that he 
does hereby acknowledge himself to be justly and truly indebted unto 
the said parties of the third, fourth, fifth, and sixth parts, In capital, 
interest, and costs up to the date hereof, in the full sum of ninety 
thousand two ‘hundred and thirty dollars and seventy-one cents— 
that is to say+ 

Unto the sdid New Orleans National Banking Asssociation the 
sum of fifty thousand six hundred and six dollars and eighty-three 
cents. : 

Unto the said State National Bank of New Orleans the sum of 
twenty-three thousand one hundred and fifty-two dollars and forty- 
one cents. 

Unto the said Mechanics’ and Traders’ Bank of New Or- 
244 leans the sum of four thousand five hundred and thirty-four 
dollars. 

Unto the said J. J. McComb the sum of six thousand eight hun- 
dred and fifty-six dollars and ninety-five cents. 

‘And unto the said David McCann the sum of five thousand and 
eighty dollarsiand fiftv-two cents. | 

And as evidence of the said indebtedness, and in order to repre- 
sent the amount due to each of the said creditors, the said Nolan S. 
Williams has-given and furnished his five several promissory notes 
drawn to the order of and endorsed by himself, dated this day, and 
made payableiat the ofticeof Messrs. S. H. Kennedy & Co., in this city, 
in tive years after date, with interest thereon at the rate of eight per 
cent. per annum, payable annually, for the amounts following, to 
wit: the one given to the New Orleans National Banking Associa- 
tion, being for the sum of fifty thousand six hundred and six dollars 
und eighty-three cents ; the one given to the State National Bank of 
New Orleans, being for the sum of twenty-three thousand one hun- 
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dred and fifty-two dollars and forty-one cents; the one given to the 
Mechanics’ and Traders’ Bank of New Orleans, being for the sum of 
four thousand five hundred and thirty-four dollars; the one given 
to J. J. McComb, being for the sum of six thousand eight hundred 
and fifty-six dollars and ninety-five cents, and the one given to 
David McCann, being for the sum of five thousand and pr dol- 
lars and fifty-two cents; all which notes are countersigned 
245 and paraphed ne varietur by the undersigned notary to iden- 
tify them with this act. 

Now, In order to secure the full and punctual payment of the 
said notes, both in capital and interest, together with all costs and 
-charges thereon, the said Nolan Stewart Williams further declared 
that he does by these presents mortgage and specially hypothecate 
in favor of the said New Orleans National Banking Association, the 
State National Bank of New Orleans, the Mechanics’ and Traders’ 
Bank of New Orleans, the said J. J. McComb, and the said David 
C. McCann, and to enure to the use and benefit of any and all future 
holder or holders of the said notes. _ , 

A certain sugar plantation situated on Bayou Black, in the parish 
of Terrebonne, in this State and known as the Ardoyne plantation, 
containing twenty-two hundred and thirty four acres, and composed 
of the following tracts of land, to wit: 

Ist. A tract of land containing five hundred and sixty ,°;’5 acres, 
located on Bayou Little Terrebonne, on both sides thereof, and 
bounded on one side by lands of Mrs. Yorke, and on the other side 
by lands of John McCullom. 

2d. Another tract of land, fronting on the Bayou Chinchuheusa, ad- 
joining the tract above described, in the rear, and containing one 
hundred and seventy-seven and 8,75 superficial acres, the same being 
designated in the surveys of the United States as section sixteen of 

township and range sixteen. 
246 3d. Another tract of land, adjoining the one last described, 
containing two hundred 5 acres, and designated as section 
seventeen of township and range sixteen in the surveys of the United 
States. 
e 4th. Another tract of land, adjoining the one last described, 
containing one hundred and sixty-two ,f4 acres, and designated as 
section eighteen in township and range sixteen. 

5th. Another tract of land, being the back or double conces- 
sion of the first above-described lands, and containing fifty-six p.% 
acres. 

6th. Another tract of land, composed of four lots, Nos. one, 
two, three, and four, in section sixty-nine, township seventeen, of 
range sixteen east, containing five hundred and twenty-four 3% 
acres. 

7th. Another tract of land, composed of lots Nos. one and two, in 
section seventy, township seventeen, of range sixteen, containing 
two hundred £5 acres. 

Sth. And another tract of land containing three hundred and 
fortv-one ff; acres, and being section forty-one in township six- 
teen of range sixteen east. . 
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Together with all the buildings and other improvements on the 
said plantation, horses, mules, cattie, & etc., thereon and thereunto 
belonging, without any exception or reservation whatever. ee 

Being the same property purchased by the said Nolan S. Wil- 

liams ffom the said Mrs. Von Phul by an act passed before 

247 ~+Williarn B. Kleinpeter, a notary in this city,on the 31st Jan- 
uary, 1871. 

And the said Nolan S. Williams does hereby promise and bind 


himself not to:sell, alienate, or in anywise encumber the said prop- 
: » ° eo ” -_ a 

erty to the pr¢judice of this mortgage. Oe : 

And here the said Mrs. Mary McDugal Williams, wife of the said 

William Von,Phul, and by him hereté specially authorized, declared | 


that she does hrereby wholly approve, confirm, and ratify as fully, | 
amply, and effectually to all intents and purposes as need or can be 
required the fale made to her of the said described plantation to the 
said Nolan S; Williams by act passed before the said Kleinpeter, 
notary in ~ city, on the 3ist Fase 1871; and, moreover, that 
for the considerations mentioned in the said act and of the present 
agreement she now again sells, assigns, conveys, transfers, and aban- 
dons unto thd said Nolan S. Williams all whatever right, title, and 
interest she may have in and to the said plantation. 

It is hereby agreed that during the continuance of this mortgage 
the said plantation shall be conducted and cultivated by the said 
Nolan 8. Wibliams, who shall be entitled to receive the sum of two 
thousand doHars per year for his support and family supplies out of | 
the advancey to be made to the said plantation, as hereinafter men- - 
tioned. , 

Here the said Samuel H. Kennedy, acting for and in the name of 

his cf_mmercial firm, known in said city under the style of 
248 3S. H.*Kennedy & Co., declared that he does hereby bind his 

said firm to make all necessary advances both in cash and in 
the purchas¢ of supplies to carry on and cultivate the said planta- 
tion during the existence of the foregoing mortgage, which said 
advances are to be made from time to time, and shall not exceed the 
sum of thirty thousand dollars per year, the same to be evidenced 
by the open; account to be kept by the said firm, between them and 
the said plantation. eee 

And in ofder to secure unto the said firm of S. H. Kennedy & 
Co. the full;payment and reimbursement of all advances to be made 
by them as‘aforesaid to carry on the said plantation, and not to ex- 
ceed the sum of thirty thousand dollars per year, together with all 
interest thereon, at the rate of eight per cent. per annum, the said 
Nolan 8S. Williams further declared that he does by these presents 
mortgage and specially hypothecate the said described plantation in {. 
favor of the said Samuel tt Kennedy, Julius Vairin, and Paul E. 
Mortimer, composing the said firm, with promise not to sell, alien- 
ate, orencunber the same to the prejudice of this act and mortgage, 
which is hereby granted to secure thirty thoasand dollars. 

It is hereby specially agreed and understood by and between all 
the parties hereto that the mortgage first granted in favor of the 
said firm of S. H. Kennedy & Co. shall have priority and rank of 
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first mortgage over the one hereinbefore granted by the said N. S. 
Williams in favor of his said creditors. 
249 And in order more fully to secure the payment of the 
advances to be made by the said firm of S. H. Kennedy & 
Co., as aforesaid, and to provide the means therefor, the said N. S. 
Williams does hereby pledge unto the said firm all the crops that 
shall or may be made on the said plantation during the existence 
of the foregoing mortgages, and in consequence of this pledge and 
in order to carry the same into effect he hereby binds himself and 
his heirs to consign and ship all the said crops to the said firm for 
sale in this city, it being well understood ail agreed that the said 
firm shall be entitled to the usual mercantile commissions and 
charges upon all crops which shall or may be sold by them in virtue 
of the foregoing pledge and agreement, and that after the reimburse- 
ment of their J eh in capital, interest, and costs the balance of 
the proceeds of the said crops shall be applied each year by the said 
firm to the payment of the interest on the said notes, and should 
there be any surplus it shall be divided pro rata among the holders 
of the said new notes and be credited on the back thereof as so 
much paid on account of the principal. 

The said parties hereby dispense with the production of a certifi- 
cate from the recorder of mortgages for the said parish of Terre- 
bonne, shewing the mortgages existing on the said described plan- 
tation and to be annexed to this act, as required by law, fully exon- 
erating the undersigned notary from any liability in the premises 
with regard thereto. 

And now to these presents came and intervened William 
250 M Randoiph, of this city, acting for and on behalf of his late 
firm of Randolph, Singleton & Hardie and of his present firm 
of Randolph, Singleton & Browne, who declared that whereas the 
succession of the late Alfred A. Williams is indebted unto the said 
firms in the full sum of seven thousand five hundred dollars for pro- 
fessional services rendered to the said succession in annulling the 
Vernon K. Stevenson judgment for seventy-four thousand dollars 
and for other services, and for which the law gives them a privilege 
and lien on all the property of the said succession, of which the said 
plantation then formed part: | 

Now, therefore, he, the said Randolph, acting as aforesaid, does 
hereby consent and agree to limit the privilege of the said firms on 
the said plantation to the sum of four thousand dollars, binding his 
said firms to look to other property of said succession for the balance 
of the said privilege. 

And also came and intervened the said Wm. Von Phiul, of this 
city, one of the members of the said firm of Von Phul Bros., who in 
such capacity hereby acknowledges to have received from the cred- 
itors above named all tiie obligations of the said firm which were 
held by them, the said creditors, respectively, and the payment of 
which was secured by pledges of the notes of the said N.S. Williams 
as aforesaid. 

United States internal revenue stamps of the value of ninety dol- 
lars and fifty cents are hereto affixed, duly cancelled. 

18 5d 
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251 Done and passed in my office, at the city of New Orleans, 
on the day, month, and year first before written in the pres- 
ence of Armand Guyol and John Steiner, competent witnesses, who 
have signed these presents with the said parties and me, notary, after 
reading the whole. 
(Original signed) N. S. WILLIAMS. 
MARY VON PHUL. 
: WM. VON PHUL. 
; SAM’L H. KENNEDY. 
D. C. McCAN. 
W. M. RANDOLPH. 
C. CAVAROC. 
WALTER G. ROBINSON. 
ARMAND GUYOL. 


' 


, JOHN STEINER. 
| THEO. GUYOL, 
! Notary Public. 
A true copy from the original. Two words interlined approved. 
[SEAL.] : (Signed) THEO. GUYOL, 


Notary Public. 
STaTE OF Louistana, Parish of Terrebonne: 


I, the undersigned, clerk, do hereby certify that the foregoing act 
was duly recorded in mortgage-book “ K,” fo’s 443 and seq., on May 
2d, 1872, in the recorder’s office of this parish, and duly reinscribed 
in my office on April 26th, 1882, in mortgage-book “S,” fo’s 100 and 


8eq. 
[SEAL.] } (Signed) E. W. CONDON, 
Clerk of Court, Terrebonne. 


252 » Exuisit D. Filed May 15th, 1882. 
Mortgage. N.S. Williams to S. H. Kennedy & Co. 


Be it knowh that on this thirtieth day of the month of December, 
in the year of our Lord one thousand eight hundred and seventy- 
two, before me, Theodore Guyol, a notary public, duly commissioned 
and sworn, for the parish of Orleans, State of Louisiana, and in the 
presence of the witnesses hereinafter named and undersigned, per- 
sonally came and appeared Samuel H. Kennedy, of this city, herein 
acting for and in the name of his commercial firm, known and 
trading in tliis city under the style of S. H. Kennedy & Co., which 
is composed of himself and of Julius Vairin and Paul E. Mortimer, 
of the first part, and with him also came and appeared Nolan Stew- 
art. Williams, of the parish of Terrebonne, in this State, of the sec- 
ond part, which said appearers declared that whereas by an act 

passed in this office on the twelfth day of April last, 1872, 
253 ‘the said firm of S. H. Kennedy & Co. bound themselves to 
inake all the necessary advances, both in cash and in the pur- 
chase of supplies, to carry on and cultivate the Ardoyne plantation, 
situate in the said parish of Terrebonne, and which said advances 
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are not to exceed the sum of thirty thousand dollars per year; and 
whereas it is now ascertained that the expense for making the crops 
on the said plantation and of taking them off will exceed the said 
sum of thirty thousand dollars per year; and whereas the said firm 
of S. H. Kennedy & Co. have agreed, and do hereby agree, and bind 
themselves to make all further necessary advances, both in cash and 
in the purchase of supplies, to carry on and cultivate the said 
Ardoyne plantation, and to pay the deficit in the expenses of the 
present year, which said advances are to be made from time to time 
and are not to exceed the total sum of forty thousand dollars for the 
year ending on the thirty-first day of Decomber, 1872, and the total 
sum of thirty-five thousand dollars for each succeeding § year, in- 
cluding the advances to be made, according to the stipulations con- 
tained in the said act of the twelfth day of April a 1872, and 
which said advances are to be evidenced by the open account to be 
kept by the said firm of S. H. Kennedy & Co. between themselves 
and the said plantation: 

Now, in order to secure unto the said firm the full payment and 
reimbursement of all advances to be Wade by them as aforesaid to 
the extent of forty thousand dollars, to pay the expenses of the said 

plantation during the year eighteen cceitaed and seventy-two, 
254 and to the extent of thirty-five thousand dollars per vear 

during each succeeding year, together with interest thereon at 
the rate of eight per cent per annum, he, the said Nolan Stewart Wil- 
liatns, does by these presents mortgage and specially hypothecate in 
favor of the said Samuel H. Kennedy, Julius Vairin, and Paul E-. 
Mortimer, composing the said firm of S. H. Kennedy & Co., the said 
S. H. Kennedy being present and accepting for himself and lis said 
copartners : 

A certain sugar plantation, situate on Bayou Black, in the said 
parish of Terrebonne in this State, and known as the Ardoyne plan- 
tation, containing twenty-two hundred and thirty-four acres, and 
being composed of several tracts of land, as fully described in the 
said act of the twelfth day of April last, to which the parties hereby 
expressly refer, together with all the buildings and improvements 
on the said plantation, horses, mules, cattle, etc., thereon and there- 
unto belonging, without any exception or reservation whatever, 
he, the said Nolan S. Williams, promising and binding himself 
not to sell, alienate, or in anywise encumber the said property to 
the prejudice of this mortgage. 

And the said parties hereby dispense with the production of a 
certificate from the recorder of mortgages in and for the said parish 
of Terrebonne, to be annexed to this act, as the law required, and 
exonerate the undersigned notary from any lability in the premises 

with regard thereto. 
259 Now to these presents came and intervened Walter (:. 
Robinson, president of the Mechanics’ and Traders’ Bank of 
New Orleans; Samuel H. Kennedy, president of the State National 
Bank of New Orleans; Charles Cavaroc, president of the New Orleans 
National Banking Association ; David McCann, and Robert W. Rayne. 
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acting for and in the name of James J. McComb, of whom he is the 
attorney-in-fact. 

Which said appearers declared that in their respective capacities 
and as mortgage crediturs of the said N.S. Williams, for the sums 
and amounts‘detailed and fully set forth in the said act of the twelfth 
day of April last, 1872, and as holders of the several notes described 
in said act and representing the said sums and amounts, they do 
hereby consent and agree that the mortgage just granted in favor 
of the said firm of S. H. Kennedy & Co., by the said N. S. Williams, 
shall have priority and rank of first mortgage over the one granted 
in their favor by the said act of the twelfth day of April lust, 1872. 

Done and passed in my office, at the city of New Orleans, on the 
day, month, and year first before written, in the presence of Armand 
Guyol and John Steiner, competent witnesses, who have signed these 
—— with the said parties and me, notary, after reading the 
whole. 

(Original signed) WALTER G. ROBINSON, 
Pres’t Mechanics’ & Traders’ Bank. 
J. J. MCCOMB, 
Per R. W. RAYNE. 
N. S. WILLIAMS. 
SAM. H. KENNEDY. 
C. CAVAROC, 
Pres’t N. O. Nat. Bank'g Ass'n. 
ARMAND GUYOL. 
JOHN STEINER. 
THEO GUYOL, 
Notary Public. 

A true copy from the original. 

[SEAL.] (Sig.) THEO. GUYOL. 
256 Strate or Louistana, Parish of Terrebonne: 

I, the undersigned clerk, do hereby certify that the foregoing act 

was duly inscribed in mortgage book “ L,” fol. 464, on November 3d, 


1873, in the recorder’s office of this parish and duly reinscribed in 
my oftice on April 26th, 1882, in mortgage book “S,” folios 109 and 


seq. 
[SEAL.] (Signed) E. W. CONDON, 
Clerk of Court, Terrebonne. 
257 Exuipit “X.” Offered by complainant June 30th, 1883. 
Copy of Record. 
Fifteenth Judicial District Court, Parish of Terrebonne, State of 
Louisiana. 


SAMUEL H. Kennepy & Co. 
U8. No. 37 
No.an S. WILLIAMs. 
To the Hon. Taylor Beattie, judge of the fifteenth judicial district 
court in and for the parish of Terrebonne : 
The petition of Samuel H. Kennedy & Co., a commercial firm 
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domiciled and doing business in the city of New Orleans, Louisiana, 
and composed of Samuel H. Kennedy, Julius Vairin, and Paul E. 
Mortimer, respectfully shows: 


That on the 12th April, 1872, Nolan Stewart Williams, of Terre- 
bonne parish, State of Louisiana, acknowledged himself indebted 
unto and executed a mortgage, importing a confession of judgment, 
before Theo. Guyol, a notary public, in favor of the New Orleans 
National Banking Association, the State National Bank, the Me- 

chanics’ and Traders’ Bank, J. J. McComb, and D. C. McCann 
208 for the aggregate sum of ninety thousand two hundred and 

thirty 7;'5 dollars, and furnished his five several promissory 
notes in favor of said creditors for the respective amounts due then, 
drawn to his own order and by him endorsed, payable five years 
after date, with interest thereon at the rate of eight per cent. per 
annum, payable annually, all which notes were countersigned and 
sanetied “ne varietur” by said notary to identify them with said 
act. 

That to secure the full and punctual payment of the said notes, 
both in capital and interest, together’ with all costs and charges 
thereon, the said Nolan Stewart Williams mortgaged and specially 
hypothecated in favor of said creditors to inure to the use and ben- 
efit of any and all future holder or holders of the said notes: 


“A certain sugar plantation, situate on Bayou Black, in the parish 
of Terrebonne, in this State, and known as the Ardoyne plantation, 
containing twenty-two hundred and thirty-four acres, aa composed 
of the following tracts of land, to wit: 


Ist. A tract of land containing five hundred and sixty ,%°5 acres, 
located on Bayou Little Terrebonne, on both sides thereof, and 
bounded on one side by land of Mrs. York and on the other side by _ 
the lands of John McCollam. 

2d. Another tract of land fronting on the Bayou Chinchahousa, 

adjoining the tract above described in the rear and containing 
259 ~=one hundred and seventy-seven and 4874 superficial acres, the 

same being designated in the surveys of the United States as 
section sixteen of township and range sixteen. 

3d. Another tract of land adjoining the one last described con- 
taining two hundred ,%°; acres, and designated as section seventeen 
of township and range sixteen, in the surveys of the United States. 

4th. Another tract of land adjoining the one last described, con- 
taining one hundred and sixty-two 744 acres, and designated as 
section eighteen in township and range sixteen. 

5th. Another tract of land, being the back or double concession 
of the first above-described lands and containing fifty-six 445 acres. 

6th. Another tract of Jand composed of four lots, Nos. one, two, 
three, and four in section sixty-nine, township seventeen, of range 
sixteen east, containing five hundred and twenty-four 7% acres. 

7th. Another tract of land composed of lots Nos. one and two, in 
section seventy, township seventeen, of range sixteen, containing two 
hundred 5,’ acres. 
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8th. And another tract of land containing three hundred 
260 and forty-one 75°, acres, and being section forty-onein township 
sixteen of range sixteen east. 

Together with all the buildings and other improvements on the 
said plantation, horses, mules, cattle, &c., thereon and thereunto 
belonging, without any exception or reservation whatever, being the 
same property purchased by the said Nolan Stewart Williams from 
Mrs. Mary MeD. Williams, wife of William Von Phul, by an act 
passed before Wm. B. Kleinpetre, a notary, on the 31st January, 
1871. 

And it was also further agreed and stipulated between said mort- 
gagor and mortgagees that said Nolan Stewart Williams should 
conduct and cultivate said plantation. 

And it was also agreed and stipulated that the firm-of S. H. Ken- 
nedy & Co., your petitioners, should make all necessary advances in 
cash and supplies to carry on and cultivate the said plantation, said 
advances not to exceed thirty thousand dollars per year, and in order 
to secure to thesaid firm the full payment and reimbursement of all 
advances to be made by them tocarry on said plantation, and not to 
exceed the sum of thirty thousand dollars per year, together with 
all the interest thereon at the rate of eight percent. per annum, the 
said Nolan Stewart Williams mortgaged and hypothecated said 
plantation afore described in favor of the said Samuel H. Kennedy, 
Julius Vairin, and Paul E. Mortimer, composing the said firm, with 

promise not to sell, alienate, or encumber the same to the 
261 ~— prejudice of this act and mortgage, which is hereby granted 
to secure thirty thousand dollars. 

And said mortgagees specially agreed and stipulated in favor 
of said firm of S. H. Kennedy & Co. that said firm should bave 

riority and rank of first mortgage over the one hereinbefore granted 
os the said N.S. Williams in favor of his said creditors, all which 
will more fully appear by reference to the duly certified copy of said 
act of mortgage filed herewith and made part hereof, omkel hg 

And your petitioners further show that — the 30th December, 
1872, that the parties to the act of April 12, 1872, hereinafter described 
and filed, agreed and stipulated in an act passed before Theo. Guyol, 
notary public, on said 30th December, 1872, that your petitioners 
should advance forty thousand dollars for the Ardoyne plantation 
for the year ending 31st December, 1872, and the further sum of 
thirty-five thousand dollars thereafter, and said mortgage-s further 
stipulated and agreed to waive priority of their mortgage in favor of 
S. H. Kennedy & Co. to the extent of the advances said firm might 
make under the act of 20th December, 1872, all of which will more 
fully appear by a duly certified copy of said act filed herewith and 
made part hereof and marked “ B.” 

Your petitioners further show that the parties to the foregoing 
acts have found that every year the said plantation incurred a large 

debt instead of paying and decreasing that already due. 
262 Your petitioners further show that they have complied 
with their stipulations, and that there remains a balance due 
them of twenty-eight thousand and ninety-seven pg, dollars for 
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advances made under and in accordance with acts marked A and B, 
hereinbefore described and made part of this petition. 

That they have made said acts a prior mortgage to all other cred- 
itors, and they further show that the said Nolan Stewart Williams 
has by a notarial act passed before Theo. Guvol, notary public, on 
the 28th January, 1874, admitted the said sum of twenty-eight 
thousand and ninety-seven yon dollars to be due your petitioners for 
said advances, and confessed judgment therefor, and consenting and 
agreeing under said act and the two acts of mortgage above referred 
to that your petitioners should seize and sell the aforesaid described 
plantation under executory process for the payment of said advances, 


amounting to twenty-eight thousand and ninety-seven dollars and 


thirty-six cents, all which will more fully appear by a duly certified 
copy of said act filed herewith and made part hereof and marked “C.” 

W herefore your petitioners pray, the premises considered, that 
an order of seizure and sale may issue, directing the sheriff of Terre- 
bonne parish to seize and sell the aforesaid described plantation, 
buildings, improvements, mules, &c., &c., after the legal notices, de- 
lays, and advertisements according ta law, to pay and satisfy your 
petioners’ claim for said twenty-eight thousand and ninety-seven 74% 
dollars, with all costs and for general relief. 


(Signed) RANDOLPH, SINGLETON & BROWNE, 
Att’ys for S. H. Kennnedy & Co. 
Filed Jan. 31st, 1874. 
(Signed) J. M. BURGUIERES, D'’y Clerk. 
263 Let a writ of seizure and sale issue as prayed for and in ac 


cordance with law. 
Done in chambers, at the parish of Lafourche, January 31st, 


1874. . 
_ (Signed) TAYLOR BEATTIE, 
Judge 15th Dist. Court. 


Service of the within petition and order of court is hereby waived, 
as well as the notices to pay, and all legal delays are waived; and | 
do further waive the notices of seizure and.all other notices required 
by law. 

Houma, La., Jan’y 31st, 1874. 

(Signed) N.S. WILLIAMS. 

I do further consent that the sale of the property be made on tie 
Ist Saturday in March, and consent that an extra copy of the official 
journal of the parish be issued with the aforesaid adv't on the 2nd 
of February, 1874, in lieu of the Ist regular advertisement. 


(Signed) N.S. WILLIAMS. 
Filed January 31st, 1874. | 
(Signed) J. M. BURGUITERES, 


Dy Cerk. 
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EXHIBIT Q. 
Be it known that on this twenty-eight- day of January, in the year 


of our Lord one thousand eight hundred and seventy-four, before — 


me, Theodore Guyol, a notary public, duly commissioned and 
264 sworn, for the parish of Orleans, State of Louisiana, and in 
the presence of the witnesses hereinafter named and under- 
signed, personally appeared Nolan Stewart Williams, of the parish 
of Terrebonne, in this State, of the first part, and Samuel H. Ken- 
nedy, of this city, herein acting for and in the name of his commer- 
cial firm, known and trading in the said city under the style of S. 
H. Kennedy & Co., which is composed of himself and of Julius 
Vairin and Paul E. Mortimer, of the second part, which said ap- 
pearers declared that whereas by an act passed in this office on the 
twelfth day of April, eighteen hundred and seventy-two, the said S. 
H. Kennedy bound his said firm to make all necessary advances, 
both in cash and in the purchase of supplies, to carry on and culti- 
vate the plantation hereinafter described belonging to the said Wil- 
liams, which said advances were to be made during a certain num- 
ber of years and from time to time, and were not to exceed the sum 
of thirty thousand dollars per year, and to secure the payment and 
reimbursement of all which advances, together with all interest, com- 
mission, and charges thereon, the said party of the first part did, by 
a clause in the said act, mortgage and specially hypothecate in favor 
of the said firm a certain sugar plantation situate on Bayou Black, 
in the said parish of Terrebonne, known as the Ardoyne plantation, 
containing twenty-two hundred and thirty-four acres,and composed 
of several tracts which are fully described in the said act to which 
the parties refer; 
And whereas the sum of thirty thousand dollars per year was 
found to be insufficient to make the crops on the said planta- 
265 tion and to take them off, the said S. H. Kennedy did, by 
another act passed in this office on the thirtieth day of De- 
cember, eighteen hundred and seventy-two, bind his said firm to 
make all further necessary advances, both in cash and in the pur- 
chase of supplies, to carry on and cultivate the said plantation and 
to pay the deficit in the expenses of the year eighteen hundred and 
seventy-two, which said advances were not to exceed the total sum 
of forty thousand dolJars for the year ending on the thirty-first day 
of December, 1872, and the total sum of thirty-five thousand dollars 
for each succeeding year, including the advances which were to be 
made under the act first above referred to of the twelfth day of 
— 1872, and to secure the payment and reimbursement of all 
which advances, together with all interest, costs, charges, and com- 
missions thereon, the said Williams again mortgaged and specially 
hypothecated the said plantation to the said S. H. Kennedy & Co. 
by the above-recited act of the 30th December, 1872: 


Now, therefore, the said N. S. Williams does hereby acknowledge 
and declare that the balance of advances made to him by the said 
firm of S.H. Kennedy & Co. to carry on and cultivate the said 
plantation, after deducting therefrom the net procceds of the crops 


gl 
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made on the said plantation, amount this day in capital, interest, 
commissions, and charges to the sum of twenty-eight thousand and 
ninety-seven dollars and thirty-six cents, for which he hereby con- 
fess- judgment, fully consenting and agreeing that, under this 
266 act and the two acts of mortgages above referred to, the said 
firm of S. H. Kennedy & Co. shall have the right to seize and 
sell the said described plantation under execution process for the 
— of the said advances, amounting, as aforesaid, to the date 
rereof in capital, interest, commissions and charges to twenty-eight 
thousand and ninety-seven dollars and thirty-six cents, all which is 
hereby accepted by the said S. H. Kennedy 1n his said capacity. 
Done and passed in my office at the city of New Orleans, on the 
day, month, and year first before written, in the presence of Armand 
Guyol and John Steiner, competent witnesses, who have signed these 
presents with the said parties and me, notary, after reading the 


whole. 
(Signed) N. S. WILLIAMS. 


. §S. H. KENNEDY. 
ARMAND GUYOL, -* 
JOHN STEINER. ) 
THEO. GUYOL, 
Notary Public. 


A true copy of the original. 
New Orleans, January 29th, 1874. 


(Signed) THEO. GUYOL. 
Filed January 31st, 1874. 
(Signed) J. M. BURGUIERES, 
D'y Clerk. 


THe STATE OF LOUISIANA: 


Fifteenth Judicial District Court, Sitting in and for the Parish of 
Terrebonne. 


S. H. Kennepy & Co. 


v8. 
N. S. WILvtams. 


I, the undersigned, defendant in the above entitled and numbered 
case, do hereby expressly and formally acknowledge due and legal 
service of the petition, notices to pay, order of court, notice 
267 of seizure, notice to appoint appraisers, notice of advertise- 
ment, notice of sale, notice to subdivide, as well as of any and 

all other notices required by law. 

And the sheriff of the parish of Terrebonne is hereby authorized 
and empowered to advertise the property seized to be sold in lots 
from 10 to 50 acres, at the court-house in the town of Houma, on 
Saturday, the 7th of March, 1874, at the usual hour, and for that 
purpose, if necessary, to advertise the sale in an extra of the legal 


19—554 


! No. 3799. 
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journal of the parish of Terrebonne, Houma, La., January 3lst, 


1874. 
(Signed) N. S. WILLIAMS. 
Filed January 31st, 1874. 
(Signed) J. M. BURGUIERES, D’y CUK. 


THE STATE OF LOUISIANA: 


Fifteen Judicial District Court, Sitting in and for the Parish of 
Terrebonne. 


S. H. Kennepy & Co. 
v8. No. 3799. 
N. S. WILLIAMS. 


To the sheriff of the parish of Terrebonne, Greeting : 


We command you that, by seizure and sale of the property, real 
and personal, rights, and credits of Nolan Stewart Williams, and 
after due notices and demand and all due advertisements in the 
manner prescribed by law, you cause to be made the sum of twenty- 
eight thousand and ninety-seven °°; dollars ($28,097.36) and all 

costs of these proceedings : 
268 A certain sugar plantation situate on Bayou Black, in this 
State, and known as the Ardoyne plantation, containing 
twenty-two hundred and thirty-four acres, and composed of the fol- 
lowing tracts of land, to wit: 

Ist. A tract of land containing five hundred and sixty +5,°, acres 
located on Bayou Little Terrebonne, on both sides thereof, and 
bounded on one side by land of Mrs. York and on the other side by 
the lands of John McCullom. 

2d. Another tract of land fronting on the Bayou Chichahoula, 
adjoining the tract above described in the rear, and containing one 
hundred and seventy-seven and _,°,'5 superficial acres, the same being 
designated in the surveys of the United States as section sixteen of 
township and range sixteen. 

ord. Another tract of land containing two hundred _ 5°; acres, 
adjoining the one last described, and designated as section seven- 
teen of township and range sixteen in the surveys of the United 
States. 

4th. Another tract of land adjoining the one last described, con- 
taining one hundred and sixty-two if; acres, and designated as 
section eighteen in township and range sixteen. 

Sth. Another tract of land, being the back or double concession 
of the first above-described lands, and containing fifty-six i‘, 

acres. 
269 6th. Another tract of land composed of four lots, Nos. one, 
two, three, and four in section sixty-nine, township seven- 
teen of range sixteen east, containing five hundred and twenty- 
four 9% acres. 
ith. Another tract of land composed of lots Nos. one and two in 
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section seventy (70), township seventeen of range sixteen, containing 
' two hundred ;5,°; acres. 
f 8th. And another tract of land containing three hundred and 
furty-one 58; acres, and being section forty-one in township sixteen 
of range sixteen east, together with all the buildings and other im- 
provements on the said plantation, horses, mules, cattle, &c., thereon 
and thereunto belonging, without any exception or reservation what- 
| ever, being the same property purchased by the said Nolan Stewart 


| Williams from Mrs. Mary McD. Williams, wife of William Von 
Rot pees Phul, by an act passed before Wm. R. Kleinpeter, a notary, on the 


3lst January, 1871. ‘Terms cash.” 

Witness the Honorable Taylor Beattie, judge of said court, and 
my hand and seal of office officially at Houma, La., parish of Ter- 
rebonne, on this the 31st day of January, A.. D. 1874. 

(Signed) J. M. BURGUIERES, 
D’y Clerk of Said Court. 


| Filed and returned May 2nd, 1874. 

| (Signed) A. DRAYTON, Clerk. 
| Be it known that on this eighteen- day of the month of March, in the 
! year of our Lord one thousand eight hundred and seventy-four, 
270 before me, Theodore Guyol, a notary public, duly commissioned 
: and sworn, for the parish of Orleans, State of Louisiana, and 
| in the presence of the witnesses hereinafter named and undersigned, 
+ ; personally appeared Paul E. Mortimer, one of the members of the 
r commercial firm of S. H. Kennedy & Co., of this city, herein act- 
ing for and in the name of the said firm, who declared that whereas 
at a public sale made by the sheriff of the parish of Terreboune, on 
the seventh day of the present month, in virtue of a writ of seizure 
and sale to him directed by the fifteenth judicial district court fer the 
parish of Terrebonne aforesaid, at the suit of the said S. H. Kennedy 
& Co. v2. Nolan S. Williams, No. 3799 on the docket of the said court, 
a certain sugar plantation, situate on Bayou Black, in the said 
parish of Terrebonne, known as the Ardoyne plantation, and con- 
taining twenty-two hundred and thirty-four acres, was adjudicated 
by the said sheriff to Samuel H. Kennedy for the total price and sum 
of seventeen thousand four hundred and thirty-five dollars and thirty- 
two cents; and whereas the said firm of S. H. Kennedy & Co. are the 
lirst-mortgage creditors of the said N.S. Williams for a much larger 
sum than the price of the said adjudication and are therefore entitled 
. to the whole amount thereof, less the taxes and expenses attending 
said sale and adjudication: Now, therefore, he, the said ap- 
271 ~—si—pearer, in the name of his said firm, does hereby consent and 
agree that the said S. H. Kennedy shall retain in his bands 
the re amount of the said adjudication to be accounted for by 
him to the said firm; and he moreover hereby instructs the said 

sheriff to make and execute his sale in accordance herewith. 
Done and passed in my office at the city of New Orleans, on the 
day, month and year first before written, in the presence of Armand 
Guvol and John Steiner, competent witnesses, who have signed these 
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presents with the said appearer and me, notary, after reading the 


whole. 
(Signed) PAUL E. MORTIMER. 
ARMAND GUYOL. : 


JOHN STEINER. | 
THEO. GUYOL, Not. Pub. 


Settle _nel ol 


A true copy of the original. 
New Orleans, this 19th of March, 1874. \ 
(Signed) THEO. GUYOL, = we 


Not. Pub. S. S. 
Filed May 2d, 1874. 
(Signed) A. DRAYTON, Clerk. 


Notice. 


To whomsoever it. may concern : 


You are hereby notified that the “Ardoyne” plantation, which the 
sheriff of the parish of Terrebonne is attempting to sell in the suit 
of S. FH. Kennedy & Co. vs. Nolan S. Williams, appertains to and 
forms a part of the assets of the succession of A. A. Williams, and by: 
the second district court of the parish of Orleans the said property 

has been ordered tu be sold in said succession. All persons 

272 are hereby advised and notified that in purchasing the said 

property they do so at their own risk and peril, as the said 

roperty will be claimed as belonging to the succession of A. A. Wil- 
Siane, and liable for the payment of the debts of said succession. 

Houma, Parish of Terrebonne, La., March 7th, 1874. 

(Signed) GEO. S. LACEY, 
Creditor of the Succession of A. A. Williams. 


miky 
\ 


Filed May 2d, 1874. | 
(Signed) A. DRAYTON, Clerk. 


Exuisit A?. 
15th Judicial District Court, Parish of Terrebonne. 


THE STATE OF LOUISIANA: 


We, Colton A. Buford, appointed by the plaintiff, and Ed. McCol- 
lam, appointed by the defendant, do solemnly swear that we will 
faithfully, impartially, and to the best of our knowledge appraise 
the property fully described in the writ of seizure and sale on page —, ee 
and seized at the suit of S. H. Kennedy & Co. va. N.S. Williams, 
No. 3799, so help us God. 

(Signed) C. A. BUFORD. 
EDMUND McCOLLAM. 


Sworn to and subscribed before me this the 6th day of March, ! 
A. D. 1874. 
(Signed) J. R. VERRET, | 
Deputy Sheriff. 
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273 We, the undersigned appraisers, duly sworn, do appraise 
the property above described as follows: The same rien 
' keen subdivided in lots, we have commenced with lot No. 1, in town- 
| ship 16, range 16, section 13: 
| Lot No. 1, no improvements on, containing forty-six 5% 
acres, appraised re a ei i he hac wee $373 28 
. Lot No. 2, with improvements on, containing forty-six ,%%5 
: acres, appraised iia aki a wisi ean ei wa cia corer nce cen 37 328 
"we Lot No. 3, with residence, out house, sugar house, mill, 
engine, shop, etc., etc., containing forty-six 4% acres, 
PINE OE pias wi ketene dawns o6ccmenmmn cence 9,173 28 
Lot No. 4, with no improvements on, containing forty-six 
Toe acres, appraised at.--...-.-------------------- 373 28 
Lot No. 5, with no improvements on, containing forty-six 
tog acres, appraised at.--.-.--.----. ------.- .----- 373 28 
Lot No. 6, with no improvements on, containing forty-six 
yoo acres, appraised at._.-.-----.------.---------- 373 28 
Lot No. 7, with no improvements on, containing forty-six 
i eyes UCI aii Fh oc in wenn 373 28 
o. 8, with six double cabins, containing forty-six To's 
acres, appraised DR iictics cena dled nnn ow wean 773 28 
Lot No. 9, with one storehouse and one double cabin, 
containing forty-six 4%5 acres, appraised at .--- 386 64 
274 =Lot No. 10, with no improvements, containing 
forty-six 7% acres, appraised at_--.----------- 186 64 
“a Lot No. 11, with no improvements, containing forty-six | 
yt Yoo acres, appraised at -----------------...----.----  ~=186 64 
; Lot No. 12, wit 1 no improvements, containing forty-six 
fog acres, appraised at ......---..-----.- ---.------ 186 64 
“Section 16.” 
Lot No. 1, with no improvements, containing forty-four 
10 acres, a ypraised at -.-----..-.--.-------.-----. 355 46 
Lot No. 2, with no improvements, containing forty-four 
106 acres, a praised at ....-...-...~4--.-..+------- 355 36 
Lot No. 3, with no improvements, containing forty-four 
fe acres, appraised at -.-. .--.-----------. -------- 355 36 
Lot So 4, with no improvements, containing forty-four : 
res acres, appraised at -.....-..--.--------.---...- 355 36 
mk “Section 17.” 
ay Lot No. 1, with no improvements, containing fifty acres, 
) appraised OB ried ciininie tenance o sce cae cmem nt wibiabine 200 00 
; Lot No. 2, with no improvements, containing fifty acres, 
appraised at -.-.-.--------------.---------- 200 00 
275 ~—s Tat No. 3, with draining machine, containing fifty 
acres, appraised a cntne to sniorsins tanto in daca calacai 400 00 


Lot No. 4, with one cabin, containing fifty * Jig acres, ap- 
MAM cel css cctissin cowraninnaisle raceme cman 408 
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Section 18. 


Lot No. 1, with no improvements, containing fifty acres, 


SOONG WE a ned 5s bi ees noe 
Lot No. 2, with no improvements, coutaining fifty acres, 


UD OE iis hin perineal neniieaien 
Lot No.3, with onecabin, containing thirty-one 75% [acres], 
SONNINE OB akcc ook ccc denn tien emmeainints 


Lot No. 4, with one cabin, containing thirty-one 7% acres, 
AIOE i i an in ih shh ep sneer inlin Siecenen ban 


Double Concession. 


Lot No. 1, no improvements, containing thirty acres, ap- 
BORING Ob... kcctincetinniannnnn se iain si in iin ten 
Lot No. 2, no improvements, containing twenty-six 7'5°5 
RONUS, QUDURINNT OE iia hii bens ae een ink eine dee 


Section 41. 


Lot No. 1, with no improvements, containing forty acres, 
RRO Mh io ccnsicci io nin knieeinmnnniiemamans 

276 Lot No 2, with no improvements, containing forty 
RCTS, AHPTAINER AL ... 0. 2 ne cn eonwns 

Lot No. 3, with no improvements, containing forty acres, 
ROC OIIOE DE 6 isi cis Sndcicieaniowkel na bin winainaien win ieiesie din snm 
Lot No 4, with no improvements, containing forty acres, 
appraised at... -...-.-.-..-.- is as sit its iain i 
Lot No 5, with no improvements, containing twenty-one 
Tow acres, sebealaii instep eae cceligices plein 
Lot No. 6, with no improvements, containing forty acres, 
RIRINOE Hh 6 eens sada ade aman 
Lot No. 7, with no improvements, containing forty acres, 
COMING Ob ica. a win nti Khksein Renee nanan enon 
Lot No. 8, with no improvements, containing forty acres, 
NOE Ol a inn sides seis decennial 
Lot No. 9, with no improvements, containing forty acres, 
appraised at---.------------- Pepe Ur eeern Seip aN oer 


Township 17, Range 16, Section 70. 


Lot No. 1, with no improvements, containing forty-five 
Yes acres, appraised at... .....-...--------..----- 
Lot No. 2, with no improvements, containing forty acres, 
RDNTRINNG Ob 0s onc code nesie nwnwin soinesdies sitesi 

277 ~=—s- Lot No. 3, with no improvements, containing forty 
acres, appraised at ..... ..... nn cone ie wens 

Lot No. 4, with no improvements, containing nineteen 
DPN, BOONE Whi sie ook caine cnnetinaaae 
Lot No. 5, with no improvements, containing fifteen ,'¢, 
DE, DOMINOS OE ow ea Sik n atime coed esiewineamen 
Lot No. 6, with no improvements, containing forty acres, 
INE OG onc neck vcknleenanddids wwedbeoenn 


200 00 
200 00 
125 56 
251 12 


120 00 
94 60 


320 00 
320 00 
320 00 
320 00 

86 56 
160 00 
320 OO 
320 OO 
320 O00 


183 O04 
160 00 
160 00 
76 00 
63 OO 
160 U0 
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Section 69. 


( Lot No. 1, with no improvements, containing forty acres, 
; I sik i cee ne cieininns Son ncenininn 160 00 
. Lot No. 2, with no improvements, containing forty acres 
appraised at -.--..-- Fis ihc isaac iia stash ecnem 160 00 
Lot No. 3, with no improvements, containing twenty-iwo 
SONUN, CITRINOE Woon ic a eiintncnnnnncnsconnnens 88 00 
; Lot No. 4, with no improvements, containing forty acres, 
- > ITE OI iirc ei cil nines ace nemnaianiamine emrnelnn 160 00 
Lot No. 5, with no improvements, containing forty acres, 
NE OE ai iis ee hie cde eens ces 160 00 
Lot No. 6, with no improvements, containing. thirty-nine 
acres, appraiged al... .........0------+---- 156 00 
278 Lot No. 7, with no improvements, containing forty 
acres, appraised at...................-.....- 166 60 
Lot No. 8, with no improvements, containing forty acres, 
Rennes Wn iin tmnesmnn iain anen casiiniate 160 00 
Lot No. 9, with no improvements, containing forty acres, 
CONNIE BE oii rc mcedne nit neue sass nlik ctisesadcnsinin 160 00 
Lot No. 10, with no improvements, containing thirty-eight 
I, NU OE no no iio ie mim narmneen 152 00 
Lot No. 11, with no improvements, containing twenty | 
Yoo Acres, appraised at -.....---..--.- pr kdencmeiet ain S116 
Lot No. 12, with no improvements, containing forty acres, 
_ 2 UTE a aie 5 critic alii is ced sins sii 160 OO 
~ Lot No. 13, with no improvements, containing forty acres, 
ITE OE aia sccetivkccncnern insane co hac Asta enemas .--- 160 00 
Lot No. 14, with no improvements, containing forty-four 
acres, appraieed at... 2. we ween nnn ecnnnscen 100 
All the mules, wagons, carts, farming utensils on said 
plantation, appraised at four thousand dollars .... ~~ ~~ 4,000 00 
(Signed) C. A. BUFORD. 
a EDMUND McCOLLAM. 
. J. R. VERRET, 
Deputy Sheriff. 


Filed May 2nd, 1874. 
(Signed) A. DRAYTON, Clerk. 


279 »=3Tue State or Louisiana, Parish of Terrebonne : 


I, the undersigned, deputy recorder, duly appointed and qualified 
in and for the parish of Terrebonne, State of Louisiana, do hereby 
certify from the records in my office that against the property here- 
inafter described standing in the name of Nolan Stewart Williams, 
to wit: 

A certain sugar — situate on Bayou Black in the parish 
of Terrebonne, in this State, and known as the Ardoyne plantation, 
containing twenty-two hundred and thirty-four acres, and composed 
of the following tracts of land, to wit: 

Ist. A certain tract of land containing five hundred and sixty 7%, 
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acres, located on Bayou Little Terrebonne, on both sides thereof, and 
bounded on one side by land of Mrs. York, and on the other side by 
the lands of John McCollam. 

2d. Another tract of land fronting on the Bayou Chicahoula, ad- 
joining the tract above described in the rear, and containg one hun- 
dred and seventy-seven and ;5,5 superficial acres, the same being 


designated in the surveys of the United States as section sixteen of 


township and range sixteen. 
3rd. Another tract of land adjoining the one last described, con- 
taining two hundred ;5°; acres, and designated as section 
280 seventeen of township and range sixteen in the surveys of the 
United States. 

4th. Another tract of land adjoining the one last described, con- 
taining one hundred and sixty-two ;'8; acres, and designated as sec- 
tion eighteen in township and range sixteen. 

5th. Another tract of land, being the back or double concession of 
the first above-described lands, and containing fifty-six 75 acres. 

6th. Another tract of land composed of four lots, Nos. one, two, 
three, and four, in section sixty-nine, township seventeen of range 
sixteen east, containing five hundred and twenty-four 74% acres. 

7th. A certain tract of land composed of lots No-. one and two in 
section seventy, township seventeen of range sixteen, containing two 
hundred and ;5,°5 acres. 

8th. Another tract of land containing three hundred and forty-one 
jes acres, being section forty-one in township sixteen of range six- 
teen east, together with all the buildings ond improvements on the 
said plantation and thereunto belonging. 

The above-described property was acquired by Nolan S. Williams 
from Mrs. Mary McD. Williams, wife of William Von Phul, by act 
of sale executed before William B. Kleinpeter, a notary in this city 

of New Orleans, January 3lst, 1871. 
281 The tract of laud forming part of the said plantation sec- 
ond above described was acquired by Nolan 8. Williams from 
Joachim Gueno by act of sale executed before Theodore Guyol, a 
notary, in New Orleans, June 26th, 1872. 

There exist the following and no other mortgages or privileges, to 
wit: 

Ist. A conventional mortgage against Nolan S. Williams and in 
favor of the New Orleans National Banking Association for fifty thou- 
sand six hundred and six dollars and eighty-three cents ; in favor of the 
State National Bank of New Orleans, for twenty-three thousand one 
hundred and fifty-two dollars and forty-one cents; in favor of the 
Mechanics’ and Traders’ Bank of New Orleans, for four thousand 
five hundred and thirty-four dollars; in favor of James McComb, 
for six thousand eight hundred and fifty-six dollars and ninety-five 
cents, and in favor of David McCann for five thousand and eighty 
dollars and fifty-two cents, all of which said indebtedness is evi- 
denced by five certain promissory notes drawn by said N.S. Wil- 
liams to his own order and by him endorsed in’ blank, ali dated 
12th April, 1872, and made payable tive vears after date at the office 
of S. H. Kennedy & Co. in the city of New Orleans, all bearing in- 
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terest at eight per cent. per annum, payable annually, which said 
notes — paraphed “ Ne Varietur” by Theodore Guyol, a not. 
yub. 
282 In the same it is agreed that S. H. Kennedy & Co. will 
make advances unto said Williams, in money and supplies, 
during the existence of this mortgage to cultivate the said Ardoyne 
plantation, not to exceed thirty thousand dollars per year, to be evi- 
venced by the open account tu be kept by said S. H. 5 nena & Co. 
between them and the said plantation, together with interest thereon 
at eight per cent. per annum. 

It is further stipulated that the mortgage granted by said Wil- 
liams in favorof said S. H. Kennedy & Co. to hold them harmless from 
loss by reason of the advance: to be made as aforesaid shall have 
sage rand rank of first mortgage over the one mortgage granted 
»y Williams in favor of the State National Bank of New Orleans 
and others, as aforesaid. 

Recorded May 2nd, 1872. 

2nd. A special mortgage with vendor’s privilege in favor of Joa- 
chim Gueno and against Nolan 8. Williams for two thousand eight 
hundred and eighteen dollars and -eighty-seven cents, represented 
by a note dated June 26th, 1872, drawn by said N.S. Williams to 
the order of and endorsed by Messrs. S. H. Kennedy & Co., payable 
January Ist, 1873, at the office of said S. H. Kennedy & Co. in New 
Orleans, and bearing interest at eight per cent per annum from ma- 
turity until paid, which note was cmaeted “Ne varielur” by 
Theo. Guyol, not. pub., and attorney’s fees at five per cent. on the 
amount sued for. 

Recorded July 20th, 1872. | 
283 This mortgage bears on the tract of land second afore- 
described. 

3rd. A conventional mortgage in favor of Messrs. Samuel H. Ken- 

nedy & Co. and against Nolan Stewart Williams for advances 
to be made by said S. H. Kennedy & Co. to said Williams to cultivate 
the Ardoyne plantation, which said advances are not to exceed the 
sum of forty thousand dollars for the year ending December 31st, 
1872, and to the extent of thirty-five thousand dollars for each sue- 
ceeding year—that is, until full and final payment of the mortgage 
first described, the amount of the advances to be made by virtue 
hereof by the said Kennedy & Co. to be evidenced by the open ac- 
count to be kept by said firm, and the said advances to bear inter. 
est at eight per cent. per annum. 

Recorded November 3rd, 1873. 

This mortgage has priority and rank of first mortgage over the 
one in favor of the State National Bank and others first herein de- 
scribed. | 

4th. A subrogation by Randolph, Singleton & Hardie and Ran- 
dolph, Singleton & Browne in favor of and to the State National 
Bank and the New Orleans National Banking Association of the 
»rivilege in favor of the said Randolph, Singleton & Hardie and 

arn Singleton & Browne for professional services rendered to 
the succession of Alfred A. Williams, deceased, in annulling the 
20-—55- 
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Vernon K. Stevenson judgment and other services, which said 
284 privilege has been reduced to and now amounts to four thou- 
sand dollars. 


Recorded January 31st, 1874. 

5th. A judicial mortgage in favor of Nolan 8S. Williams, dative 
testamentary executor of the estate of A. A. Williams, and against 
Mrs. Mary McD. Williams, wife of William Von Phul, for thirty-one 
thousand dollars, with eight per cent. interest thereon from August 
23d, 1869. 

Of the said sum of $31,000.00 the said N.S. Williams, is to pay 
George S. Lacey six thousand four hundred and thirty-eight 745 
dollars, with eight per cent. interest thereon from September Ist, 
1872, until paid. 

It is decreed herein that in default of payment of said sum within 
sixty days from August 11th, 1873, the adjudication and sale of the 
rroperty belonging to the succession of A. A. Williams to Mrs. 
Mary McD. Williams be vacated, set,aside, and held for naught, with 
interest and damages according to law. 

Recorded February 13th, 1874. | 

Witness my hand and seal of office at Houma this the seventh 


day of March, A. D. 1874. 
(Signed) J. J. MUSHAWAY, 
D’y Recorder. 


Filed May 2nd, 1874. 
(Signed) A. DRAYTON, Clerk. 


285 TRE STATE OF LOUISIANA: 
15th Judicial District Court, Parish of Terrebonne. 


S. H. Kennepy «& Co. 
3 vs. No. 3799. 
N. S. WILLIAMS. 


Received this writ of seizure and sale on the 2nd of February, 1874, 
and executed the same on the same day, month, and year by seiz- 
ing the following-deseribed property, pointed out for seizure in this 
writ: 


A certain sugar plantation situated on Bayou Black, in the parish 
of Terrebonne, in this State, and known as the Arduvne plantation, 
containing twenty-two hundred and thirty-four acres, ma com posed 
of the following tracts of land, to wit: 

Ist. A tract of land containing five hundred and sixty 4°;°5 acres, 
located on Bayou Little Terrebonne, on both sides thereof, and 
bounded on one side by land of Mrs. York and on the other side by 
the lands of John McCollam. 

2d. Another tract of land fronting on the Bayou Chickahoula, 
adjoining the tract above described in the rear and containing one 
hundred and seventy-seven and {55 superficial acres, the same being 
designated in the surveys of the United States as section sixteen 
of township and range sixteen. 


- 


ASSOCIATION ET AL. VS. KE. D. LE BRETON, ASSIGNEE, &¢. 155 


286 3rd. Another tract of land adjoining the one last described 

containing two hundred ;%% acres, and designated as section 
seventeen of township and range sixteen, in the surveys of the 
United States. 

4th. Another tract of land adjoining the one last described con- 
taining one hundred and sixty-two yy acres, and commento as 
section eighteen in township and range sixteen. 

5th. Another tract of land, being the back or double concession 
of the first above-described lands and containing fifty-six ~4% acres. 

6th. Another tract of land composed of four lots, Nos. one, two, 
three, and four in section sixty-nine, township seventeen, of range 
sixteen east, containing five hundred and twenty-four 4% acres. 

7th. Another tract of land composed of lots Nos. one and two, in 
section seventy (70), township seventeen, of range sixteen, containing 
two hundred ;5,°5 acres. 

8th. And another tract of land containing three hundred and 
forty-one ;°6; acres, and being section forty-one in township sixteen of 
range sixteen east, together with all the buildings and other im- 
provements on the said plantation, and fifty-four mules, ten wagons, 
seven carts, twenty plows, ten cultivators, thirty head of horned 

cattle. 
287 Of this seizure, due legal notice of seizure, according to law, 
notice to pay, notice to appoint an appraiser, and notice to 
survey and subdivide was waived by the defendant, said waiver 
being filed with the clerk of court in this suit. 

On Monday, February 2nd, 1874, I advertised said property for sale 
in the English language by advertisements ented in the Terre- 
bonne Banner, the official organ of the parish of Terrebonne, a 
newspaper published and printed weekly in the town of Houma, 
maces of Terrebonne, in its issues of February 2d, 7th, 14th, 21st, 
28th, and March 7th, 1874, announcing that the said sale would take 
place in front of the brick building in Houma occupied by the 
parish officers (there being no court-house in the parish), on Sutur- 
day, the 7th day of March, A. D.1874, between the hours of 11 o'clock 
a.m. and 4 o'clock p. m., for “ cash.’ 

On Saturday, the 7th day of March, 1874, between the hours afore- 
said, I repaired to the place designated for said sale, and then and 
there I caused the said property to be daly appraised in lots as the 
law directs. I read in an audible and distinct tone of voice in Eng- 
lish the advertisements before mentioned, and also the certificate of 
mortgages required by law, and then proceeded to offer the said 
property for sale in lots by crying the same at public auction, and 
continued so to do for a sufficient le nyth of time, when S. HL. Ken- 
nedy, Esq., of the city of New Orleans, being the last and highest 

bidder, became the purchaser of the property thereof for the price 
288 —soaand sum of seventeen thousand four hundred and thirty-five 

dollars and thirty-two cents, which the said purchaser retained 
in his hand, as per consent by notarial act hereto annexed for refer- 
ence from Paul BE. Mortimer, a member of said tirm of S. H. Ken- 
nedy & Co., said amount to be retained in part satisfaction of the 
mortgage of the seizing creditor, and be paid cash into iny hands the 
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1873. 


290) 


Muar. 3. 


March —. 


THE NEW ORLEANS NATIONAL BANKING 


Filed May 2nd, 1874. 
(Signed) 


Ardoyne Plantation in Account Current, and Interest Ac. @ 8% 


J. R. VERRET, 


costs of these proceedings and the taxes of the year 1873, amounting 

in all to the sum of fourteen hundred and seventy-six 745 dollars, 

wherefore I make this my return on this the ninth day of March, A. 

D. 1874, at the parish of Terrebonne. 
(Signed) 


Deputy Sheriff. 
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New Orleans, January 24 1874. 


S.H. KENNEDY & CO, 
TRUFANT. 


160 THE NEW ORLEANS NATIONAL BANKING 


296 Certificate of Clerk. 


STATE OF LourstaNna, Parish of Terrebonne : 


I, the undersigned, clerk of court of Terrebonne parish, do hereby 
certify that the above and foregoing is a true and correct transcript 
of the suit No. 3799, entitled Sam’] H. Kennedy vs. Nolan S. Wil- 
liams (except copies of two acts omitted by order), on file in my 


office. 
Witness my hand and seal of office, at Houma, La., May Srd, 1882. 


[SEAL. | (Signed) E. W. CONDON, 
, Clerk of 19th Judicial District Court, Terrebonne. 
X?. 
297 Filed May 15th, 1882. 
$5,080.52 NEW ORLEANS, 12th April, 1872. 


Five years after date I promise to pay to the order of myself five 
thousand eighty dollars and fifty-two cents, for value received, at 
the office of Messrs. S. H. Kennedy & Co., in this city, with interest 
thereon at the rate of eight per cent. per annum, payable annually. 


(Signed) N. S. WILLIAMS. 
Ne varietur secured by mortgage duly stamped this 12th April, 
1872. 
(Signed) THEO. GUYOL, Notary. 


Complainant’s Note of Evidence. Filed January 5th, 1885. 
U.S. Circuit Court, Eastern Dist. of Louisiana. 


N. O. Nat. BANKING Ass’N ef al. 
vs. No. 9980. 
KE. D. LE Breton, Assignee, et als. 


List of complainants’ evidence. 


Exhibit- C. & D. 
1. A-ac’t of mortgage between N.S. Williams, S. H. Ken- 
298 nedy & Co., e¢ als. set forth in the bill and certificates of register 
and reinscription. 
Exhibit. A. & B. 
2. Note of N.S. Williams for $50,606.83. 


. Act of sale Kennedy to State Nat. Bank. 
. Schedule A* from bankruptcy of N.S. Williams. 
9 Copy of record, Exhibit X. 


3 “ “ $6,856.52. 
4. Evidence of N. W. Casey. 

5. . Wim. Schaeffer. 

6 . Samuel Cragin. 

8 


List of evidence for C. P. MeCan, compl'nt in cross-bill. 
1. Note of N.S. Williams for $5,080.52. 


Se rN Oe 
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2. Act of mortgage between N.S. Williams, S. H. Kennedy & Co., 
et als., and certificate of inscription and reinscription. 

3. Evidence of N. W. Casey. 

4. & Wm. Schaeffer. 

5. Samuel Cragin. 

6. Act sale Kennedy to State Nat. Bank. 

7. Schedule A’, bankruptcy, N.S. Williams. 


299 United States Circuit Court, Fifth Circuit, Eastern District of 
Louisiana. | 


N. O. Nat’. B’nx’G Ass’N ) 
v8. No. 9980. 
E. D. Le Breton, Assignee, et pe | 


Testimony taken on behalf of complainants under the 67th rule, as 
amended, of the courts of equity of the United States, before James 
A. Charbonnet, special examiner, duly appointed and qualified to 
take the depositions of witnesses in the x cause. 


New Orveans, June 30th, 1883. 


Present: William Grant, Esq., solicitor for compl’nt; James Me- 
Connell and Henry B. Kelly, Esqrs., solicitors for defendants. 


Nicuonas W. Casey, a witness produced, sworn, and examined 
on behalf of complainant, deposes and says: 


By Mr. Grant, for complainant: 


Q. You are the receiver of the New Orleans National Banking 
Association ? 

A. Yes, sir; I am. | 

Q. Were you such at the time of the institution of this suit ? 

A. Yes, sir; I have been receiver since 1874; since July, 

1874. 
300 Q. Were you ever notified in any manner or was the bank 
ever notified in any manner of the institution and prosecu- 
tion of the suit of Maeda H. Kennedy against Nolan S. Williams, 
No. 3797 of the docket of the fifteenth judicia' district, parish of 
Terrebonne, State of Louisiana ? 

A. I was not. 

Q. Was the bank notified of the institution of that suit or its pros- 
ecution, In any way? 

A. No, sir; I would receive all communications addressed to the 
bank and all notices, but I never had any notice of this? 

Q. Did you have any knowledge of the existence of this suit prior 
to its execution ? 

A. Prior to the execution of the filing of this suit? 

Q. No. This is a suit in the fifteenth judicial circuit. Did you 
have any knowledge of its existence prior to the time it was exe- 
cuted by the sale of this plantation ? 

he None at all; at least, | had no notice at all. When was the 
sale? 
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Q. The sale was made in 1874. 

A. What time in 1874? 

Q. The sale took place on the 7th of March, 1874. 

A. That was before my appointment. 

Q. When were you first advised that you had a right of action, 
and thought it was proper that you should prosecute it in this case? ? 

A. It was, I think, in April or May, 1882. I forget now whether 

it was in April or May. 
301 Q. Just prior to the filing of this suit? 
A. Yes, sir; Just prior to the filing of this suit. 

Q. Were you then advised by counsel for the first time that it was 

proper to file it? 
. Yes, sir; that was the first intimation that I had from counsel 

and so did file it. 

Q. You are the holder and owner on behalf of the bank of the 
note sued on in this case ? 

A. Yes, sir. 

Q. How did you become the owner ? 

A. By my appointment as receiver of the New Orleans National 
Banking Association. 

Q. It was turned over to you from the portfolio of the bank as a 
part of the assets? 

A. Yes, sir. 

Q. Has that note ever been paid, or any part of it? 

A. No, sir; not to my knowledge. 


Cross-examined by Mr. McConneE tt, for defendants: 


Q. When were you appointed receiver ? 

A. July Ist, 1874. 

Q. I understand you that the sale complained of was made before 

your appointment ? 
302 A. Yes, sir; according to the date given to me. 
Q. Was there any receiver prior to your appointment or 

were you the first receiver? 

A. Yes, sir; there was a receiver before me. 

Q. Who was he? 
A. John Cockrem. 
Q. How long a time was he receiver? 
. From October, 1873, to the 30th of June, 1874. 

Q. He was then the receiver from the time the bank went into 
liquidation ? 

A. Until the Ist of July, 1874. 

Q. What was the date of the bank having a receiver appointed ? 

A. I think it was about the 20th of October, 1873. The bank sus- 
pended on the 4th of October, and I think the receiver took charge 
on the 20th. 

Q. When you took charge of the assets of the bank did you not 
endeavor to collect the good assets? 

A. Yes, sir. 

Q. How did you regard these notes that you have sued on in this 
case ? 
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A. These notes were not due at the time I took the receivership. 
Q None of them? 
A. No, sir; there was only one note and that was not due; I do 
not think it became due until 1877. 

Q. When it became due did you take any steps to collect it? 

A. I submitted it to my attorney, Mr. Rouse. 

Q. With what result? 
303 A. The result was that he did not bring suit and did not 
udvise me to bring suit at the time. 

Q. What did you do with that note? 

A. I held it as an asset; I did not do anything with it. 

Q. What estimate did you form of its valye? 

A. Well, I did not put a great deal of value on it. 

Q. Did you classify the assets of the institution as to good and 
bad ? 

A. Yes, sir. 

Q. Where did you put this asset-—among the good or the bad? 

A. Well, I expect I put it among the bad. I cannot remember 
unless I refer back to the time of the classification There were 
three classes—good, doubtful, and worthless. 

Q. Where did you put this? -° 

A. I cannot say. I think I put itamong the doubtful. 

Q. Will you look and tell us? 

A. I will do so. 

Q. I want to know how you classed it as an asset—in what class. 
A. It was classed as worthless. I have since referred to a copy of 
my report made to the Comptroller and found it was reported worth- ¢ 

less. 

Q. Did it remain in the class you placed it? 

A. Yes, sir; I suppose it did. | 

Q. You did not change it afterwards and place it among the 
good assets? 

A. No,sir; I am certain IT never classed it among the assets, 

30-4 Q. Did you not, as receiver, make a report to the Comp- 

troller of the assets of the institution—good, doubtful, and 
worthless ? 

A. Yes, sir. | 

Q. Then this asset appears in that report? 

A. Yes, sir. 

Q. You never changed it after that? 

A. I don’t remember changing it, although I sometimes make 
changes. I know I have been classing it last year among the 
doubtful assets and previous to that I think I classed it as worth- 
less. 

Q. When did you first get the idea that that was a valuable 
asset ? 

A. I got the idea last April or May. 

(). What gave vou the idea ? 

A. My lawyers told me. 

Q. When you took charge of the assets of the bank in 1574 you 
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necessarily, in examining these assets, discharged your duty as re- 
ceiver, investigated them as to whether they were valuable or not? 

A. Yes, sir; so far as it was in my power to do so. 

Q. And therefore before putting this one down among the doubt- 
ful or bad you certainly examined all the data that you could find 
in the bank connected with the note? 

A. Yes, sir. 

(). For instance, the mortgage by which the payment of it was se- 

cured, did you not? 
305 A. I do not remember; possibly I did; there were so many 
examinations I made. I remember this, that I got an im- 
pression that the property had been sold; that it was of very little 
value, and that it was sold out under some proceedings in court cut- 
ting out this mortgage. 

(. But was there not a stipulation in the mortgage requiring some 
account to be rendered by S. H. Kennedy or to the original holders 
of the mortgage? 

A. I do not remember whether there was or not. 

Q. Did you ever make a demand on S. H. Kennedy & Co., or either 
of the parties, for any account whatever of the revenues or rents or 
expenditures on that plantation ? ? 

A. No, sir. 

Q. At any time? 

A. At no time. 


By Mr. KEty: 


Q. Mr. Rouse has been your attorney from the beginning of your 
receivership? 

A. Yes, sir. 

Q. He was also counsel for the first receiver of the bank ? 

A. Yes, sir. 

Signature waived. 


Mr. Grant, for complainant, offers in evidence the record 
306 No. 3799, 8S. H. Kennedy e als. versus Williams et als., marked 
‘6 X ? 


Agreement. 


It is hereby agreed by the solicitors present that the period of 
time intervening between this date, June 30th, 1883, and the 1st 
November, 1883, shall not count in the ninety days allowed for tak- 
Ing testimony. 

After which latter date, to be ascertained, notice will be given of 
the taking of further testimony by the master. 

New Or:LEANS Nat. BANnk’G Ass's ) 
v8. IY9SV. 
iE. D. Le Breton, Assignee, ef als. 
NEW ORLEANS, November 28, 1883. 


Meeting this day called for the taking of testimony upon due notice 
given by counsel for complainant. 
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Present: William Grant, Esq., for complainant; James McConnell 
and Henry B. Kelly, Esq., for S. H. Kennedy and others, defend- 
ants. 


When, the death of Paul E. Mortimer, one of the defendants, being 

suggested, this cause is continued for the further taking of testi- 

307 mony by consent, in order to enable the complainant to revive 
the suit against his personal representatives. 

And it is agreed that an understanding will be arrived at between 
the parties as to when the complainant shall complete his testimony, 
of which he will notify the defendants’ counsel, who will then pro- 
ceed to take their testimony on behalf of the defendants. 


vs 


New ORLEANS Nat. BAank’G Ass’N 
, 9980. 
E. D. Le Breton, Assignee, et als. 


New Or.eans, February 9, 1854. 


Meeting called upon notice from complainant, this day, at two 
o'clock p. m. 

Present: William Grant, Esq., for complainant; James McCon- 
nell and Henry B. Kelly, Esqs., for Samuel H. Kennedy e¢ als., de- 
fendants. 

Complainant offers in evidence the two notes filed with the bill of 
complaint, marked “A” and “ B,” the mortgage, and mortgage cer- 
tificate, also annexed to the bill, marked “C.” 

The agreement supplemental to Exhibit “C,” marked “ D,” and a 
certified copy of schedule “A,” form No. 3, from the bankruptcy 
record of Nolan S. Williains. 

On behalf of C. B. McCan, defendant, and complainant in 

308 _cross-bill, Mr. Grant offers in evidence the note set forth in 

| said cross-bill, and also the schedule “A,” form No. 3, of the 
bankruptey record of Nolan S. Williams, already offered. 

After which the taking of further testimony was continued to 
Saturday, February 16th, 1884, at 2 o'clock p. m., without further 
notice. 

New Or.eANs Nat. Bank’'G Ass'N ) 
v8. » 9980. 
E. D. Le Bretos, Assignee, et als. J 


309 NEW Orveans, March 11, 1884. 


Testimony on behalf of complainant resumed this day at 3 o'clock 
p. m. 


Present: William Grant, Esq., for complainant; James McCon- 
nell and Henry B. Kelly, Esqs., for defendants, Samuel H. Kennedy 
& Co. 

SaAMUKL CRAIGAN, a witness produced, sworn, and examined on 
behalf of complainant, says: : 


By Mr. Grant: 
Q. What is your business ? 
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A. I am a planter. 
Q. Where? : 
A. In the parish of Terrebonne. 

Q. How long have you been a planter or connected with planting 
in the parish of Terrebonne? 

A. About thirteen years. 

Q. Are you acquainted with the Ardoyne plantation, lately owned 

by Nolan 8S. Williams? : 
310 A. Yes, sir; I know the place. 
Q. How long have you known it? 

A. Ever since I have been there. 

(. Have you ever been on the place ? 

A. Yes, sir. 

Q. In your opinion, what was the value of that plantation in the 
years 1873 and 1874? 

A. Well, I should think it was worth one hundred dollars an 
acre for the open land—I take the place just as it stands, as I know 
it—I should say the plantation is worth $75,000. 

Q. Do you know the character of the machinery in the sugar- 
house ? 

A. Yes, sir; I know it was what was known asa refinery—that is 
they made vacuum pan white sugar. The reason I know it wus 
that it was the only plantation in the parish that did that at that 
time. 

Q. Do you know how many pans they had ? 

A. They had two pans at that time. 

Q. What would be the value of the machinery in the sugar- 
house ? 

A. You mean the value to sell, or to put it there ? 

Q. The value to put it there and the value to sell it. What was 
it worth as it was in the sugar-house in 1883 and 1884? 

A. Well, I should think it was worth $20,000. That kind of ma- 
chinery was worth more than it is now—that is, it would cost more 
to put it there then than it would now. 

Q. Since about when has the value of that class of machinery 

fallen in value? 
311 A. Well, it has fallen within the last three or four years. 
Q. What then would be your estimate of the value of the 
plantation, containing about twenty-two hundred acres as a whole, 
including the mules and implements necessary for the working of 
the plantation, the machinery, and all things clonsions to a first- 
class plantation ? 

A. I don’t know the value of the mules, but I should think, taking 
it as a whole, it was a plantation worth $75,000. | 

Q. You own property in that parish ? 

A. Yes, sir. 

Q. How many acres are there in your plantation ? 

A. There are forty-five hundred acres. 

Q. How much open ? 

A. About a thousand acres open. 

Q. When did you buy that? 
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A. I cannot say the year exactly. 

Q. Well, about what year? 

A. In 1875 or 1876, I think. That is, I bought my interest in 
that place at that time. 

Q. Whom did you buy of? 

A. From my father. 

Q. When did your father buy ? 

A. He bought in 1870. 

Q. What did your father pay for that plantation, and what did 
you pay to him? 

A. My father paid $145,000 for it, and I paid him $58,000 for a 

half.interest in the real estate. 
312 Q. Was the machinery in that sugar-house as valuable as 
that on the Ardoyne plantation ? 

A. No, sir; my machinery was plauin—what you call open kettle 
machinery. 

Q. Do you know whether the Ardoyne plantation has the name 
of being a fine plantation or a poor one? 

A. It has always been considered a fine place; I have always con- 
sidered it a fine place. 

Q. And outside of the open land how much is the swamp or 
timber portion of the plantation wofth relatively ? 

A. Well, it is very nominal; it is generally assessed at ten dollars 
an acre; it would be very hard to buy any of it off a plantation at 
that price. 

Q. Now, this $38,000 which vou paid for the half interest included 
simply the real estate ? 

A. Yes, sir. 

Q. Not the mules or implements ? 

A. No, sir; nor the crop. 7 

Q. Can you give an estimate of the value of the mules and iin- 
plements of a sugar plantation of seven or eight hundred acres of 
open land under cultivation ? 

A. Well, I suppose they are worth from $12,000 to $15,000; they 
cost a great deal more than that, but that is about what they would 
inventory for; I think when my father bought this place the im- 
plements and rolling stock inventoried $12,000. 


313 Cross-examined by Mr. Ke ty : 


Q. Do you know Mr. Edward MeCulloim, of the parish of Terre- 
bonne? 

A. Yes, sir. 

Q. What is his business ? 

A. A planter. 

Q. What was his standing and reputation in that parish ? 

A. Very good. 

(). Is he a competent judge of the value of a sugar plantation ? 

A. Yes, sir; I think so. 

Q. If he was called upon to appraise a plantation on oath, do you 
think he would make a fair and eaiest appraisement of it 7 
A. I believe he would. 
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Q. Well, from what you know of him and his reputation in that | 
parish, do you think he is a man capable of making a fraudulent | 
appraisement ? 

A. He would not make a fraudulent appraisement. 

Q. He is well competent to judge of the value of real estate in 
that country ? 

A. Yes, sir. 

Q. Do you know Mr. Colton A. Buford ? 

A. There was a Buford that was overseer on that place—Bud Bu- 
ford; if it is him I know him very well. 

Q. He was one of the appraisers that appraised this plantation ? 

A. I cannot say whether it is him or not. 

Q. Is there any other Buford in the parish ? 
314 A. Yes, sir; he had a father, but I don’t know whether he 
is alive or not. 

Q. What sort of a man is here? 

A. He was overseer of Mr. Williams. 

Q. Is he a trustworthy man ? 

A. I suppose so; I don’t know much about it one way or another. 
He is a planter now himself. 
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By Mr. McConneELv: | 


Q. He stands fairly in the parish ? 
A. Yes, sir; I always understood it so. ! 
Q. Of your own plantation, have you any of that cultivated ? 
A. Yes, si*. ; 
Q. How long have you cultivated it? 
A. I have cultivated it since 1871—that is, the plantation. 
Q. You are quite a young man still, judging from your looks? | 
A. Well, yes, sir; I am not very old; I was only seventeen or 
eighteen years old when [ went on that plantation. 
Q. What is vour age at this time? | 
A. Thirty-one years. | 
Q. How long have you had the sole control and management of 
a plantation yourself? 
A. Well, since January, 1872; I managed three plantations for 
three years from January, 1872. 
Q. Have you been the sole owner of any plantation since that 
time or have other parties been interested with you ? 
A. Yes, sir; I have been sole owner, and I have been in- 
315 ‘terested witht other parties too. 
Q. You have spoken of the value of the Ardoyne planta- i 
tion in 1873 and 1874? 
A. Yes, sir. es: 
Q. Have you any knowledge personally of the number of acres on 
that plantation ? 
A. Only from riding by it and over it and judging; I can judge 
from riding over it. 
Q. How many acres were under cultivation on that plantation in 
1873 and 1874? | 
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A. Well, I told Mr. Grant that I thought it was seven or eight 
hundred acres from what I saw of it. 

. You merely form that judgment from riding by the place? 

. Yes, sir. 

. How many acres were there that were not cultivated ? 

. I cannot say that. 

. Can you not give me some idea ? 

. No, sir; I only judge of the cleared land. : 

. You have no idea of the number of acres on that plantation 
that are not cleared ? 

A. No, sir. 

Q. Can you not give me an approximate amount? 

A. No, sir; I have no way to do it. 

Q. How far was the place that you cultivated, or that you said 
you bought an interest in from your father, from the Ardoyne plan- 

tation ? 
316 A. About nine miles, I believe, they call it. 
Q. Do you know how many hogsheads of sugar the Ardoyne 
plantation produced in 1873 or 1874? 

A. No, sir. 

Q. Do you know whether the crop that year, or either of these 
years, was a success or a failure ? 

A. The crop of 1873 and 1874? 

Q. Either of them. 

A. I know they were not overflowed in 1874, and I suppose they 
were successes. 

Q. That is all you know of it? You have no personal know!}- 
edge of how many hogsheads were raised on that place in 1873 or 
1874? 

A. No, sir; every year I heard of it. 

Q. You have no personal knowledge of it? 

A. No, sir. 

Q. This machinery that you say was worth $20,000—have vou 
any personal knowledge of what that machinery cost? 

A. No, sir; not what that machinery cost. I only judge from 
what machinery would cost at that time. 

Q. You did not go and examine that machinery with the view of 
putting an appraisement upon it? 

A. No, sir. 

Q. Never at any time in your life? 

A. No, sir. | 

Q. You never went to visit that plantation with the view of put- 

ting an appraisement or value upon it in your life? 
317 A. No, sir. 
Q. You only give your idea of it from riding by the plan- 
tation and hearing the people in the parish speak of it ? 

A. Yes, sir. I know the place as well as I do any other place in 
the parish. 

Q You know that place as well as your own ” 

A. Yes,sir. At that time I cultivated two places. At that time 
I would go by this plantation, and after the overflow of 1874 1 rode 
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through it, the Ardoyne, and the machinery in Mr. Snafer’s; that 
was after the overflow in 1874. I have been on and about the place 
often. 

Q. Then the place was overflowed in 1874? 

A. No, sir; but there was high water in 1874, but none of the 
bayous were overflowed there. I heard a great deal of that place, 
because when I first came here my lawyer had charge of that prop- 
erty. 

d Who was your lawyer ? 

A. Mr. Randolph, of Randolph, Singleton & Browne. 

Q. Were you present at this place when it was sold by the sheriff 
and bought in by Mr. Kennedy? ' 

A. Yes, sir. 

Q. Has the overflow from the Mississippi river extended to that 
plantation since 1874—overflowed the place or not? 

A. I cannot say whether it did in 1882 or not. I don’t think it 
did, but I am not positive. I know it went over me. 

Q. How many times has your place been overflowed ? 

A. Only once. | 
318 Q. When was that? 
A. In 1882. 

Q. When you fix the value, as you do, of the Ardoyne plantation 
in 1873 and 1874 to be worth $75,000 I suppose in making that esti- 
mate you have reference to the value of the place if a person was to 
pay its full value and not the value of the Mt see if it was put up for 
sale by the sheriff? 

A. Well, it is very hard to put a value on what a place would 
bring if sold by the sheriff. It would depend upon the time of year 
that it was sold and how many men wanted to buy it. I put it at 
what I would call the value if it was my place—at least, what I 
should consider the cash value. 

Q. And just so of the value of the machinery on the place; you 
speak of what it would cost to put such machinery there? 

A. Well, I suppose it would cost more than that to put it there. 


By Mr. KELiy: | 


Q. Do you not know thata great many sugar-house machinery have 
been sold for less than the cost ? 
A. Yes, sir. 
Q. It is a frequent occurrence? 
A. Yes, sir. 
(2. That such things are sold and bring less than they cost ? 
A. Yes, sir; I know that the things on Mr. Morris Walker's place 
were sold for less than their cost. It was not on account of 
319 the machinery, but on account of the place. It would not 
raise any cane. [ know the vacuum pan and ite appurte- 
nances cost about $10,000 at that time. That has been my idea of 
it, but since then they have been cheaper. 


Mr. Grant, for complainants, states that he cannot now fix any 
date for the taking of testimony, but when he does so he will notify 
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counsel and take it, after which defendants can proceec with their 
testimony under notice. 


N. O. Nat. Banx’c Ass’N 


v8. 
E. D. Le Breton et als. 
NEw ORLEANS, April 29th, 1884. 


Present: William Grant, Esq., for complainant; James McCon- 
nell, Esq., for defendant. 


When, no witnesses appearing, the case was continued to April 
30th, 1884, at 3 o’clock p. m. 


320 N. O. Nat. Banx’a Ass’N 
9980. 


v8. 
E. D. Le Breton, ef als. 
New Orveans, April 30th, 1884. 


Present: William Grant, Esq., for the complainants ; James Con- 
nell & Henry B. Kelley, Esqs., for defendants. 


WiLiiAM L. SHAFER, a witness produced, sworn, and examined 
on behalf of complainant, says: 


By Mr. GRANT: 


Q. Where do you reside ? 

A. I reside in the parish of Terrebonne. 

Q. For how long? 

A. All my life with the exception of residing in the Lafourche 
three or four years. 
What has been your business ? 
A. Planting, all my life. 
Q. Largely, or to a small extent ? 
A. Well, both. 
Q 
A 
Q 


No. 9980. 


€ 


. Are you acquainted with Nolan S. Williams ? 
. Yes, sir. | 
. And with the Ardoyne plantation in the parish of Terre- 
bonne ? 
321 A. Yes, sir. 

Q. Were you present at a sale made of the Ardoyne planta- 
tion by the sheriff of Terrebonne parish in the suit of Samuel H. Ken- 
nedy against Nolan S. Williams? 

A. I wae present when the Ardoyne plantation was sold at sher- 
iff’s sale. I did not pay much attention as to who was selling it at 
the time. 

Q. You know Mr. Kennedy, the banker ? 

A. I know Mr. Kennedy now. My first knowing Mr. Kennedy, I 
think, was on the day of the sale at Houma. I may have seen him 
since then, but I don’t know. 

Q. Did vou attend that sule for the purpose of bidding on the 
property as a purchaser ? 

A. I said some week or two previous that if the Ardoyne prop- 
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erty could be bought at a reasonable price I intended to bid on it. 
Q. How much did you intend to bid ? 
A. Well, at the time, I thought the property was worth more than 
I was able to give for it. I was thinking that if I could buy it for 
$50,000 I would have bought it. 


Mr. McConne t to Mr. Grant: What is the purpose of this testi- 
mony? Is it to invalidate the sheriff’s sale at which Mr. Kennedy 
purchased the plantation, as alleged in the bill ? 

Mr. GRANT: Suppose it is? 

Mr. McConnett: Then I object to the testimony of this wit- 

322 ness and to this question, or to any similar question that may 

elicit testimony calculated to invalidate the sale, upon the 

ground that the witness himself has subsequently by his own acts 

confirmed the validity of that sale by taking the title from Mr. 
Kennedy. 


Q. Were you able to purchase at that price if you had finally 
done so” 

A. I felt so; I do not see any reason why I should not. 

Q. Why did you not bid at that sale of the plantation ? 

A. When I got to Houma before the sale—I don’t know exactly 
how long—I saw Mr. Kennedy, and Mr. Kennedy approached me 
and asked me the question if I was goiug to bid for the plantation. 
In answer I told him I did not know whether I would. or not, and 
he said, “ You are a neighbor of Nolan S. Williams, and I don’t 
think you should bid against the place.” And he said, “I would 
like to help Mr. Williams out.” Then I went back and told my 
father that I was not going to bid a dollar on it, and would stand 
off. I did stand off, and looked at them selling the property. 

Q. Did he give you to understand that he was buying the prop- 
erty for the benefit of Nolan S. Williams? 


Mr. MeConnel objects to the question as leading. 


A. Yes. sir; that was the understanding, that it was for Mr. Wil- 
liams’ benefit. 

(). Was that arvaluable plantation ? 

A. I think so. 
323 What, in your estimation, was the plantation worth at that 
time? 

A. Well, I think it was worth a great deal more than I could 
have paid for it; whether I was able to buy it at the price I thought 
of, I cannot say; but I think the place was worth $60,000 or $70,000. 
My intention was to get it as low as I could; I could not bid more 
than 250,000 for it, and I did not intend to bid that for it that day. 

Q. Would you have bid that for it but for the representation of 
Mr. Kennedy ? 


Mr. McConnell objects to the question as leading. 
A. That was my intention in going to Houma that day; I had no 


other business in Houma that day, and I would assuredly have 
done so. 
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Q. Would you or not have bid upon this property if no repre- 
sentations or requests had been made to you by Mr. Kennedy ? 
A. I certainly should have made a bid on it. 


Cross-examined by Mr. McConne.t: 


Q. On the 25th February, 1881, did you not purchase one-third 
of that plantation from Mr. Kennedy ” 

A. I do not exactly remember the year, but I purchased ene-third 
of it from Mr. Kennedy somewhere about that time; I do not re- 

member dates exactly. 
324 Q. You purchased by notarial] act? 
A. Yes, sir. 

Q. And Mr. Nolan S. Williams together ” 

A. Yes, sir. 

Q. Williams purchased one-third and you purchased one-third ” 

A. Yes, sir. 

Q. Mr. Kennedy retaining the other one-third ? 

A. Yes, sir. 

Q. Was that a pretended sale or was it a real sale? 

A. I took it as a real sale. I had nothing else to consider it. 

Q. So far as you are concerned, I ask you whether that was a real 
sale or not? 

A. As far as I can understand it was a real sale. I considered it 
iny property. 

Q. It was not a sham sale? 

A. No, sir. 

Q. It was a real sale ? 

A. Yes, sir; I do not go into that kind of sham sales. 

Q It is charged in this bill here, to which you a:e a party, that 
that sale which Kennedy made to you on the 25th February, 15S], 
and to Williams also, was a pretended sale. 

A. No, sir; that was no pretended sale. When I bought from 
Mr. Kennedy I bought in good faith. 

Q@ Was it the same to Mr. Williams” 
A. The same to Mr. Williams; that was mv understanding at 
that time, as far as I know. 
320 Q. What wasthe contract price of that sale to be—to be paid 
Mr. Kennedy for the one-third of that plantation on the 25th 
February, 185] ? 

A. I think, to the best of my recollection, | could tell by reference, 
but in the neighborhood of one-third of $60,000; the exact amount 
in dollars and cents I don’t know. 

Q. It is stated in the act of sale ? 

A. Yes, sir. 

Q How long was this after the sheriff's sale, which vou sav vou 
attended, at which you did not bid because of what Mr. Kennedy 
represented to you about Mr. Williams * 

A. I never bought from Mr. Kennedy until after the sheriff's 
sale. 

Q. How Jong after the sheriff's sale did vou buv from Mr. Ken- 
nedy ? 3 
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A. Several years, but I cannot say exactly. 

Q. Can you tell me the number of years? : 

A. I cannot say, but it was several years; I never kept any data ; 
I did not consider it was my business. 

Q. Did you pay Mr. Kennedy the price which you contracted to 
pay him? 

A. I paid him a portion. 

Q. How much did you pay him? 

A. $5,000 on account; I took up one note. 

Q. Is that all you ever paid him? 

A. Yes, sir. 

Q. Do you still owe him the balance? 
326 A. No, sir; I sold it back to him simply on the ground that 
I did’ not feel right paying him unless he gave me better 

security than I had that the title was good. | 

Q. How long were you in possession of the Ardoyne plantation 
under your purchase of the one-third from Mr. Kennedy ? 

A. Well, for two crops ; not quite two years or twenty-four months. 

Q. Who raised the crops on the plantation, you or Mr. Williams, 
or both together ? 

A. I was the manager on the place. : 

Q. Did Mr. Nolan S. Williams participate in the management 
with you, or did you have the sole maragement? | 

A. I was the sole manager, so far as the working of the place is 
concerned. 

Q. You took off two crops? 

A. Yes, sir. 

Q. How much did you make in the two years on these two crops? 

A. I cannot exactly say without referring; I do not remember. 

Q. Can you not tell me about how much you made? 

A. I cannot say exactly. | 

. Take the first year, and how did it come out? 


Q 
A. | think the first year we made a few thousands of dollars over . 


and above the expenses; I don’t remember exactly how much, but 
I think it was in the neighborhood of $1,500 or $1,600 apiece. 
Q. How was it the second year, if you can recollect ? 
327 A. We were overflowed the second year and lost a good 
deal; our expenses were heavy. Now, as to what was made 
on the place that year I don’t know exactly ; I never footed it up, 
but the first vear it was $1,500 or $1,600. 

Q. The second year you made nothing ? 

A. I don’t think it paid expenses the second year; we lost heavily 
In cane In consequence of the overflow ; that was in 1882. 

Q. How often le that plantation been overflowed to your know!l- 
edge within the last ten vears ? 

A. I don’t know but that 1882 was the only time. They saved 
the crop there in 1874; I don’t think they lost anything in 1874, 
and we have had no high water since that time, only in 1882, and it 
overflowed nobody that had levees. 

Q. At the time that you stated that you attended this sale, where 
you state that Mr. Kennedy made representations to you about Mr. 
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Nolan 8S. Williams which prevented you from bidding, how much 
money were you prepared to pay towards the purchase of that plan- 
tation? 

A. Well, I think I could have got all I wanted about that time. 
My father had a great deal of money, and I never had any trouble 
in getting any money from him. [I don’t know but what he had a 
great deal deposited in the State National Bank about that time. 

Q. You are talking about your father’s money; I am talking 

about your own. | 
328 A. Well, I have no doubt I could have raised all I wanted 
to raise to buy that plantation. 

Q. You would have got it from your father ? 

A. No, sir; I had a great deal of my own. 

Q. How much did you have? 

A. I did not keep an account. If you tell me how much you had 
at that time I will tell you how much I had. I don’t know the 
amount of money I had, but about $75,000 or $100,000. | 

Q. What did it consist of ? 

A. Property and money. 

Q.. How much money ? 

A. I had cash. I was running.ay own property. 

Q. Where was the cash ? : 

A. A great deal of it I had locked up at home. 

Q. Who had the key ? 

A. I had the key. 

Q. Where was it locked up? 

A. In my safe. 

Q. How much had you locked up? 

A. I don’t know exactly. It is a matter of impossibility for me to 
tell the amount. : 

Q. I do not want — exactly, but how much had you in that safe 
locked up? I do not want you to tell me exactly. 

A. I cannot say exactly how much I had. I had $6,000 or $7,000. 

Q. Was it in gold, silver, or bank-notes? 

A. I had bank-notes and silver also. 
329 Q. How did you happen to have that much money locked 
up in your safe? 

A. I don’t know, but I have that much locked up now. 

Q. Did you have it for any particular purpose at that time ? 

A. No, sir; I always have a little money that way. 

Q. Do you call that a little money—$5,000 or $6,000? - 

A. I don’t know what you call a little money, but we have it and 
keep that much at home. 

Q. Did you have, as a matter of fact, $5,000 or $6,000 in the safe 
at the house at that time? 

A. Yes, sir; I have no doubt I have $5,000 or $6,000 now. I 
never counted it up, but I put it there. 

Q. When you did it then was it for the purpose of buying this 
plantation ? 

A. No, sir; I could have got the money without that. 
Q. That is, from your father? 
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A. Yes, sir, and others in this town. 
_ Q. Give me the names of the persons you could have got it from. 

A. I have no doubt I could nave borrowed the money from Mr. 
Kennedy at that time. I don’t know that I could, but I know he 
offered me money. : 

Q. Who else could you have got it from then in this city? 

A. I don't know. I borrowed $10,000 not long ago. Maybe you 
want to know who I borrowed that from. 

Q. My question is, who was there at the time you attended 
330 _ this sale, in the city of New Orleans, from whom you now say 
you could then have borrowed money ? 

A. I do not say there was anybody in the town of Houma then. 

Q. In the city of New Orleans, then, I speak of ? 

A. Well, I don’t know particularly. 

Q. You stated you borrowed $10,000 the other day? 

A. Yes, sir. 

Q. Did you give security for it? 

A. Well, yes, sir; I guess I could. 

Q. Did you give it? 

A. Yes, sir; I did. 

Q. You did not borrow it on your own credit? 

A. I borrowed a great deal on my own credit. 

Q. You say you borrowed $10,000. Did you givesecurity? Yes 
or no. 

A. Yes, sir; but I borrowed some I did not give security for. 

Q. For what you borrowed you gave security ? 

A. Yes,sir. I did not ask it without security. It is not generally 
the custom. 

Q. At the time that you were in charge of the Ardoyne planta- 
tion, during these two years that you raised the two crops from it, 
did you not have charge of another plantation ? 

A. I had charge of my own. 

Q. At the same tine? 

A. Yes, sir. 

Q. Were there not some difficulties that arose between you 

331 and Mr. Kennedy with regard to articles taken from the Ar- 

doyne plantation and used upon your own plantation, and in 

which he said that these things were not credited in your account of 
what was made on the Ardoyne plantation ? 

A. There was some difficulty about Mr. Kennedy, the Ardoyne 
plantation borrowing some stuff from me and not returning it. 

Q. That is not an answer to my question. Were there not some 
difficulties that arose between you and Mr. Kennedy with regard to 
articles taken from the Ardoyne plantation and used upon your own 
plantation, and in which he said that these things were not credited 
in your account of what was made on the Ardoyne plantation. 

A. Mr. Kennedy made out a bill a month or so ago—I don’t re- 
member exactly when—and sent it to me, claiming things that really 
were bought for my plantation, landed on the Ardoyne, and brought 
through to my plantation. He made out a bill and I did not notice 
it. Ati the trouble I had with Mr. Kennedy was that I simply 
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loaned him my cotton-seed shell planter and some harness hauled 
out from my back plantation in 1882. I asked Mr. Kennedy to re- 
turn them, and he would not do it. That was the only trouble I 
know of. 

Q. Then Mr. Kennedy did not make any claims against you of 
the nature that I have stated ? 

A. As I said, he sent tinea statement about a month or so ago; 

that is the first. 
332 Q. What did he claim in that statement ? 
A. My God! I did not pay attention to it. I did not 
read it. 

Q. You did not read it? 

A. No, sir. | 

Q. You did not treat it with any respect ? 

A. No, sir. 

Q. You have some feeling against Mr. Kennedy ? 

A. No, sir; no more than I would have given any other man that 
would send me a bill of that kind. I wrote to Mr. Kennedy, know- 
ing that he knew something about the bill, and he wrote to me that 
Mr. Williams sent him these items. 

Q. You said you did not read it? 

. I did not read the whole of it. 

. How do you know what was in it? 

. I saw a part of it. 

. And you judge of that what the whole was? 

. Yes, sir; I did. 

. You seemed to know what it was without reading it 7 

. I read the letter which he wrote to me about it. 

You did not agree to what was in that bill? 

. No, sir; J did not. 

You resisted that? 

. There was nothing more said about it, one way or the other. 

. From the manner in which you testify about it you in a man- 

ner do not regard it asa proper claim against you, but rejected it 
indignantly ? 

333 A. Well, I don’t know anything about it. I wrote to Ken- 
nedy, and he said Williams sent him these items. 

Q. Did you speak to Williams about it ? 

A. No, sir; I did not. 

Q. Did you see Williams since? 

A. Only at a distance. 

Q. Have you written to him about it? 

A. No, sir. | 

Q. Did you think it worth while? 

A. Well, I suppose if Williams wanted tosee ine about it he could 
come. 

Q. Did you write to Kennedy about it ? 

A. Yes, sir. 

Q. In reply to his letter after you had seen his account ? 

A. I wrote to him after I saw the account, but as regards his let- 
ter I don’t know whether I answered it or not. 
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Q. When were you first aware of the institution of this suit to set 
aside the sale of this plantation ? 

A. My first knowledge of it was—I don’t remember exactly, but 
Mr. Williams came—— 

Q. I ask you when it was. | 

A. [cannot say; but I was telling you what time I could refer to— 
that there was some suit with my name connected, in the United 
States court, as part owner of the place. 

Q. Can you not tell me the date when you first knew about this 

sult? 
304 A. No, sir; I cannot tell you the date, but I eee to 
tell you about the time; that was the time when Mr. Kennedy 
came up to serve a citation on Mr. Williams; that was the first in- 
timation. 

Q. This suit appears to have been instituted the 15th of May, 
1882. Did you hear of it about that time? 

A. I did not; I don’t think I was at home at that time. 

Q. At the time you thought of buying this plantation you had no 
knowledge of any claim such as this against it then ? 

A. No, sir. 

Q. If that plantation had been put up again for sale to-morrow 
would this suit prevent you from buying it ? 

A. It would; I would not buy any lawsuit. 

Q. How did you settle your indebtedness with Kennedy for the 
balance of the price of one-third of the Ardoyne plantation ? 

A. I sold it back to Kennedy; we could pot agree; he returning 
me the money that I had paid to him. I sold it back to the State 
National Bank through Kennedy as the representative of the bank. 

Q. At the time that you made and before you made that retroces- 
sion, were there any disagreements between you and Mr. Kennedy 
with regard to the management of the plantation ? 

A. None that I know of. At the time my note was due I simply 
refused to pay it unless I got vetter security. My father was in the 

bank with him at the time, and wen! to him for the purpose, 
33) if I could get security, to pay Mr. Kennedy all the indebt- 

ness that I owed him, but I told Mr. Kennedy that I would 
rather get out of it. I did not want to be mixed up with it. 

Q. Do you know a gentleman in that parish named Edward Mc- 
Cullom ? 

A. Yes, sir. 

Q. What is his character? 

A. It is good; I know nothing against him. 

Q. He was one of the appraisers of that plantation at the time of 
the sale? 

A. Yes, sir; I know him, but I don’t remember. My understand- 
ing is that he was an appruaiser. 

Q. Do you know Mr. C. A. Buford ? 

A. Yes, sir. 

Q. You know both of these gentlemen ? 

A. Yes, sir. 
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Q. What is their character for responsibility, fairness, and honesty ? 

A. I think as good as anybody’s. 

Q. What would you say of them as appraisers of tinis plantation ? 

A. They were as good as anybody. 

Q. If they were sworn by the court to make an appraisement of 
this plantation have you any reason to believe that they would make 
a false or fraudulent one? 

A. Well, I don’t think they would make a false or fraudulent one. 

Mr. McCullum and myself are not on perfect terms, and yet I 
336 ~—s think he is a perfect gentleman. 
Q. They have made an appraisement under oath of this 
plantation ? 

A. I suppose they did. 

Q. You have no reason to believe that if they took a solemn oath 
as appraisers they would make a dishonest appraisement ? 

A. I don’t think they would; I take them both to be gentlemen, 
and I don’t believe that any gentleman would go and swear to a lie. 

Q. You do not believe, frum the churacter of these two gentle- 
meh, that they are incapable of taking an oath as appraisers and 
then making an unfair valuation ?, 

A. I don’t think that either of these gentlemen would swear to a 
lie under any circumstances. 

Q. You believe they would make ua fair appraisement if they took 
an oath to do it? 

A. I think so. 

Q. Have you any recollection of some transactions that might 
have created some feeling between you and Mr. Kennedy—for in- 
stance, of goods being taken to one plantation that was purchased 
for another? . | 

A. No, sir; I have not. 

Q. A bill, for instance, for goods purchased of Howard, Flower 
& Co.—$100? 


A. No, sir. 
Q. And of that being the cause of some ill-feeling about it? 
337 A. No, sir; there was never a word said to me by Mr. Ken- 


nedy about it, or by me to Mr. Kennedy about any bill of 
Howard, Flower & Co. 

Q. Did not the Ardoyne plantation pay for that bill of $100.33 I 
speak of, that was properly chargeable to the Cedar Grove planta- 
tion ? 

A. I don’t think so, or I don’t remember of any such charge ever 
having been made; I bought goods from Howard, Flower & Co. for 
the Ardoyne plantation and got the bills, or Messrs. Howard, Flower 
& Co. have got them. 

Q. Was there not a very great deal of difference in the value of 
plantations at the time you purchased the one-third of the planta- 
tion from Mr. Kennedy, more than what it was a few years before ; 
in other words, was not the value of plantation property greatly in- 
creased within a few years” 

A. I think not; I think it is the reverse; I think plantations 
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were worth more valuable previous to my buying it, because sugar 
was worth more then than the time I bought it. 

Q. What time do you refer to? 

A. Several years before. 

Q. What did sugar sell for several years before ? 

A. I sold Vanbergen & Co. two hundred hogsheads of sugar— 
sugar raised on the plantation—at twelve and a half cents a pound ; 
that was in 1869. 

Q. In 1869? 
338 I think it was the second year I was on the Orange Grove 
plantation ; that was before I bought the Cedar Grove plan- 
tation. Isold Vanbergen two crops of kettle sugar at twelve and 
a half cents a pound. Sugar was going down at the time I bought 
this one-third of the Ardoyne plantation, and has been going down 
ever since. 

Q. If I understand you, then, the value of sugar being highest in 
1869——— 

A. Yes, sir. 

Q. At that time—1879 or 1869? 

A. I don’t think I was living on the Lafourche in 1879; I think 
I was living where I am now. 

a I want to know when plantation property was highest in 
value. 

A. The more valuable sugar is the more valuable the plantation. 

Q. Give me the time when plantations were highest in value pre- 
vious to 1880. 

A. I don’t remember, but I know that in 1875 and 1876 my prop- 
erty was worth a great deal more without a vacuum pan on it than 
it is to day with a vacuum pan. I was drowned out in 1876, and 
made a great deal more without a vacuum pan than now with a vac- 
uum pan. 

Q. What I want to get at is what year plantation property was 
the highest in value; you are an old sugar planter in that country. 

A. I don’t know without referring to my account sale. if 

I could refer to them I could tell you what I sold sugar for, 
339 but in 1875 and 1876 my property was worth a great deal 
more than it is now. 

Q. You have stated that in one of these years your property was 
overflowed ? 

A. That was in 1874. 

Q. It was less valuable that year ? 

A. Yes, sir; but I was offered a great deal of money for it. 

Q. ‘To what plantation do you refer? 

A. The Cedar Grove plantation. 

Q. What did you pay for the Cedar Grove plantation as the pur- 
chase price ? 

A. I gave $20,000 for it without anything on it at all. 

Q. You paid that cash? 
A. Yes, sir. 

Q. What year was that ? 
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A. I don’t remember exactly ; I cannot tell without referring to 
the act of sale. 

Q. About what year was it? 

A. That I cannot tell. 

Q. Can you not tell me about the yearthat you purchased the Cedar 
Grove plantation ? 

A. I started it three years before the war; I purchased it in the 
woods, but it was sold after, and my father and I rebought it again. 
It had not anything on it at all—no buildings. 

Q. How did it come to be sold? 

A. Because I was in the war, and whem I came back there was 

nothing on it—no negroes or anything else—and I surren- 
340 dered it or gave it to Robert R. Barrow; he sued me and | 
gave it to him. : 

Q. Did you make a surrender of your property through the court 
to your creditors, or not? 

A. I made a surrender through the parish court there. 

Q. Did you surrender the property in court, or did you turn it 
over to Mr. Barrow? : 

A. I surrendered everything I had to the court. 

Q. Then you took the benefit of the insolvent law ? 

A. Yes, sir. 

Q. What year was that? 

A. I don’t remember the year, but shortly after the war. 

Q. Two or three years after the war ? 

A. Somewhere in that neighborhood. 

Q. The war ended in July, 1865. 

A. Yes, sir. ) 

Q. When did this surrender of your property to your creditors 
take place ? : 

A. In 1865 or 1867; I did not work the place after the war. I 
done nothing until everything was fixed up and I bought it back 
from Mr. Barrow, or Mr. Bush, who was acting for him. 

Q. How much did you pay Barrow for it? 

A. $20,000. 3 
: Q. How long after you surrendered it to your creditors did you 

uy it? 

. A. I had but only creditor, Mr. Barrow. 


34] Q. You said you surrendered it in 1865 or 1867 to your 
creditors ? 
A. Yes, sir. 


Q. How long after that did you buy the property from Mr. Bar- 
row ? 

A. I think three or four years. 

Q. That would bring it down to about 1870. 

A. Yes, sir; somewhere in that neighborhood. 

Q. What were you doing in the meantime these three years? 

A. I was planting. 

Q. Whose plantation were you planting? 

A. I was sen on a plantation in Bayou Lafourche belonging 
to a cousin of mine. 
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Q. Did you pay Mr. Barrow in cash ? 

A. Yes, sir. 

Q. Did you not borrow that money ? 

A. Yes, sir; I was able to borrow money then; I borrowed a 
part of it; I borrowed $30,000 from Given, Watts & Co. while Mr. 
Tarleton was book-keeper for them. 

Q. What security did you give them ? 

A. I have them the crop. 

Q. They gave you the money and took a pledge upon the grow- 


ing crop? 
A. Yes, sir. 
Q. That is usual for merchants to do? 
A. Yes, sir. 
Q. Then the plantation that you were on had a mortgage 
upon it? 
342 A. I don’t know. The Cross heirs owned the place and 


own it yet. Dr. Cross and myself were working the place in 
partnership, and in buying. this property that you speak of my 
father went in with me and bought the Cedar Grove plantation. 
Then we bought the Bull Run place and we divided them. 

Q. I understood you a while ago to say that the Ardoyne planta- 
tion was overflowed one year. 

A. I stated at that time that I did not remember; I did not keep 
the time of it. I know I was overflowed in 1874 and left. I know 
the Ardoyne was not overflowed when I left there. I don’t remem- 
ber whether it was overflowed or not. 

Q. How many years do you positively know that the Ardoyne 
plantation was overflowed, of your own personal knowledge? 

A. I don’t know of it ever being overflowed but twice in my life. 

Q. Now you have it twice; that was in 1882? 

A. No, sir; I said since Mr. Kennedy had it. Before Mr. Kennedy 
had anything to do with it Mr. Caleb Williams and N. 8. Williams, 
his brother, had it twice overflowed. I believe that was about 1867. 
I am not certain of the time, but I know they put up a draining 
machine. 

Q. This Nolan S. Williams, you say, is the party here that Mr. 
Kennedy mentioned to you and made some representations to you 
about at the time you attended that sale? 

A. Yes, sir. 

Q. Had Mr. Williams been on the Ardoyne plantation for many 

years before that sale in 1874? 
343 A. Yes, sir. 
Q. How many years before that, to your knowledge? 

A. Well, I don’t know. I did not keep a memoranduin for Mr. 
Williams, but I know he was there a great deal. 

Q. About how long? 

A. That I don’t know. He was there several years, but how long 
I don't know. 

Q. Did you know Mr. Nolan 8S. Williams’ father? 

A. Yes, sir. 
Q. Had he been on the Ardoyne plantation? 
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A. I don’t think he ever left there. 

Q. Did not the father own it? 

A. Yes, sir. 

Q. Then Nolan S. Williams was the son of the man who owned 
the plantation ? 

A. Yes, sir. 

Q. In other words, it was the family property of Nolan 8. Wil- 
liams ? 

~ Yes, sir; I understood so until they divided the property, after- 
wards. 

Q. Iam not asking you about that, but was it not in the family 
of Nolan S. Williams? 

A. Well, I suppose it was; I don’t know of anybody else having 
anything to do with it. 

Q. Suppose it had been true that Mr. Kennedy had said that he 
wanted to benefit Mr. Williams in purchasing the plantation ; would 

it not have been a natural thing for a man to be influ- 
344 = enced in that way in favor of the son of the man who owned 
the plantation for many years befure ? 

A. Well, I felt so neighborly I did not bid. 

Q. Then it was your neighborly feeling that kept you from bid- 
ding on his place? 

A. It was. I did not feel it was right to bid on the place. 

Q. It was not because of the benefit that Kennedy would derive 
that you did not bid on it? 

A. It was not for the benefit of Kennedy. Anything that Ken- 
nedy could have told me that day would not have prevented me 
from bidding, because my money was as good as anybody eise’s. 

Q. Was Mr. Williams at the sale? 

A. Yes, sir. 

Q. Did you go to Williams after Kennedy stated to you what you 
stated he did? Did you go and speak to Williams about what 
Kennedy said ? 

A. I don’t remember whether I did or not; I don’t think I did: 
I simply told my father that I would not bid a cent for the 
property. 

Q. Because you did not want to bid against Nolan 8. Williams ” 

A. Yes, sir. 

Q. That was your idea? 

A. Yes, sir; of course it was. 

Q. You said you had it in your mind, if vou had the money. to 

bid $50,000 for the place ? 
345 A. Yes, sir. 
Q. But vou did not have the money ” 

A. Well, I would have bid on it; that was my intention, and if 
I did not pay for it the land was there; J went there with that in- 
tention. 

Q. But you did not go there prepared to put up the money ? 

A. I think the Shafers went there with that intention. 

Q. Did you go to the sale that day with any money in your pocket 


to bid on the place? 
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A. I went there prepared to pay anything that I contracted for. 
| Q. That is not an answer to my question ; my question is, whether 
| you went there that day prepared to put the money with the sheriff 
: if you made the bid? 
| A. I went there prepared with articles to get money with. I did 
| not go and haul a load of silver down there to do it with. 
| Q. How much money did yon prepared with that day to pay to 
the sheriff in cash? I do not ask you what you thought, but insist 
upon an answer to my question. | 
A. I think I could pay the sheriff what I bid. | 
Q. I repeat the question now for the last time; answer it or not, 
as you please. How much money did you go with that day prepared 
to pay to the sheriff in cash if the adjudication had been made to 
rou ? 
. A. As a usual thing no man goes there with the cash in his hand 
at any sale unless it was a sale where the money had to be 
346 paid down on some object that is to be taken away when paid 
for. It is not otherwise customary for a man to go to a sale 
with the money in his hand. I went there as ‘everybody else did, 
prepared to get the money. 


The answer of the witness not being responsive to the question is 
objected to by Mr. McConnell. 


; Q. You did not then go with any cash prepared to pay over to the 
sheriff? 

A. I did not have any cash in my hand, but I went there pre- ee 
pared to get it. 

Q. You went there prepared to get it? 

A. Yes, sir; I did not feal disposed to go and bid on property un- 
less I felt I was able to pay for it. 

Q. But you did not have it that day ? 

A. Well, but I had documents to get it with. I suppose I could 
have got it in the town of Houma that day. 

Q. From whom in the town of Houma that day ? 

A. I have no doubt the whole amount of it. 

Q. The whole $50,000? 

A. 350.000 was the amount I proposed to bid, but I did not know 
that Mr. Kennedy was selling the p!ace. It was a thing I never 
taxed my memory with. I did not know I was coming down here 
about this until a few days ago. | 

Q. Is it not true that you testified here to-day under a strong feel- 

ing of bias against Mr. Kennedy ? | 
347 A. Not any more so than I would against any gentleman. 
Q. Is it not true that you testified under a personal feeling é. 

of bias against Mr. Kennedy ? 

A. The testimony I have given is given without any regard to 
any feeling existing between Mr. Kennedy and myself. 


Mr. McConnell protests that he cannot get a direct answer from 
the witness. 


Witness: [ say that the testimony I have given has been given 


on that place, except the remark that Mr. 
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without any feeling whatever, impartially. I have no disposition to 
give testimony simply because Mr. Kennedy and n _ may be on 
ill terms. I would not certainly come into court and give testimony 
unless it was perfectly true. 

Q. Then there is a little ill feeling between you and Mr. Kennedy, 
so far as you are concerned ? 

A. I suppose that so far as Mr. Kennedy is concerned I believe 
there is. 

Q. That is on your part towards him ? 

A. On his part towards me. 

Q. I do not ask you that. 

A. Well, Mr. Kennedy has a bad feeling towards me. 

Q. I did not ask you that. I asked what your feelings were to- 
wards him, and you answer me what his feelings are towards you. 

A. You asked me if I gave this testimony with any feeling, and I 

say I have not. 
348 Q. I asked you a dozen times if you did not havea personal 
feeling against Mr. Kennedy, and you undertook to answer me 

by giving Mr. Kennedy’s feelings towards you. I ask you now if you 
have any ill feeling against Mr. Kennedy. 

A. Mr. Kennedy and myself have had a little ill feeling towards 
one another, but I did not give my testimony here to-day with any 
ill feeling against Mr. Kennedy. 


By Mr. KeEtvy: 
Q. What did Mr. Kennedy state to you about bidding on this 
property ? 
A. He simply asked me if I was going to bid when I first saw 


him, and I said I did not know whether I was going to bid or not. 


Then he said that Williams was a neighbor of mine, and I ought 
not to, and then walked off. 

Q. Mr. Kennedy asked you if you were going to bid, and said he 
did not think you ought to, because you were a neighbor of Wil- 
liams; that was all? 

A. Yes, sir; that was all that Mr. Kennedy said to me at that 
time. 

Q. How did you know that the sale was about to take place? 

A. I was told so by a great many. [ don't think I ever read it 
in the newspapers. 

Q. But it was generally known through the arish that the plan- 
tation was to be sold that dav, as you were told by several parties’ ? 

A. Yes,sir; I was informed of that by others. 

(. There was nothing in the world to prevent you from bidding 

pate made to you % 


349 Q. Were vou not perfectly free to bid for it and buy it if 
you wanted to”? 
A. Yes, sir; I think so. 
Q. There was no inducement held out to you, except the words you 
have stated that Mr. Kennedy said to you—that Williams was a neigh- 
bor of yours? 
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A. All that I know of, excepting that some gentleman got up 
there and read some document. Mr. Kennedy can tell you more 


about that than I can. I don’t know what he read or the meaning | 


of it. 

Q. After Mr. Kennedy bought the place at that sale did not Mr. Wil- 
liams and his family continue to reside on and manage the place for 
Kennedy ? 

A. Yes,sir; he resided there, but 1 don’t know about the manage- 
ment. 

Q. But Mr. Williams and his family had their home on that place? 
They were not turned out? 

A. No, sir; not that I know of. 

Q. Did Williams derive any other benefit from the place that you 
know of ? 

A. No,sir; I had nothing more to do with it. 

Q. You did not understand that Mr. Kennedy intended to buy the 
place for Mr. Williams ? 

A. 1 do not see how he could do anything else; that was my under- 
standing from Kennedy. 

Q. Did you know Williams’ financial condition at the time? 
300 A. I understood that Mr. Williams was about going into 
the bankrupt court. That was my understanding of it. That 

was the general impression everywhere. 


By Mr. McConneE.v: 


Q. After Mr. Kennedy bought that place, in 1874, did you not 
know from Mr. Kennedy himself that he was going to sell the place 
at auction until you yourself made an agreement with him to buy 
one-third of the place for yourself and one-third for Mr. Williams? 

A. I heard Mr. Kennedy saying that he was going to sell the place 
at auction. 

Q. Now, did you not tell Mr. Kennedy that so far as Nolan S. 
Williams was concerned that you could come in and help Mr. Wil- 
liams? 

A. Yes, sir. 

Q. And therefore it was in consequence of your helping Mr. Wil- 
liams he was enabled to buy the one-third of the place? — 

A. That was my understanding. I went in there to help Mr. Wil- 
liams as a neighbor. 

Q. You have already stated that you worked the crops off. Did 
you not furnish Mr. Williams with supplies? 

A. I did one year. 


The examination of witnesses were here adjourned to Monday, May 
oth, 1884, at 3.10 o'clock p. m. 
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3901 New Orveans Nationat BANKING Asso- 
CIATION 
U&, 
E. D. Le Breton et als. 


| No. 9980. 


New Orveans, May 5th, 1854. 


All of the solicitors present in pursuance to order of adjournment 
at last meeting. 

When, no witnesses appearing, the case was continued without 
day. 


302 ScHEDULE A, For» 3. 


Offered by complainant & C. B. McCann, plaintiff in cross-bill, Feb- 
ruary 9th, 18s. 


SCHEDULE A, Form 3. 
a ° é | . We , 
Creditors whose claigas are unsecured. 


N. B.—When the name and residence (or either) of any drawer, 
endorser, or holder of any bill or note, &c., &e., are unknown the 
fact must be stated and also the name, residence, and occupation of 
the last holder known to the petitioner. The debt due to each cred- 
itor must be stuted in full, and any claims by way of set-off stated 
in the schedule of property; the nature of each debt and a de- 
mand, whether founded on written security, obligation, contract, or 
otherwise, and also the true cause and consideration of such = in- 
debtedness in each case and the place where such indebtedness ac- 
crued. 
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304 Oath to Schedule A. 


UnItep STATES OF AMERICA, os 
District of Louisiana, 


On this 17th day of May, A. D. 1877, before me, personally came 
N.S. Williams, the person mentioned in and who subscribed to the 
foregoing petition and schedule, marked B, respectively, and who, 
being by me first duly sworn (or affirmed), did declare the said 
schedule to be a statement of all his estate, both real and personal, 
in accordance with the act of Congress entitled “ An act to establish 
a uniform system of bankruptcy throughout the United States,” ap- 
proved March 2, 1867. 

N.S. WILLIAMS. 


J. DEVONSHIRE, 
U. S. Commissioner. 


District Court of the United States, Eastern District, formerly Dis- 
trict of Louisiana. 


I certify that the reverse hereof is a true copy of Schedule A, form 
3, on file and of record in the matter of Nolan Stewart Williams, 
bankrupt, No. 1575, on docket of said court and filed in said cause 
on 18th May, 1877. 

Clerk’s office, February 6th, 1884. 

[sEAL.] K. LOEW, 
! D’y Clerk. 


3905 Note of Evidence — Defendant, State Nat. Bank. Filed January 
ith, 1885. 
U.S. Cireuit Court. 
N. O. Nat. B’x’G <Ass’N. 


"8. 
E. D. Le Bretow et al. 


On behalf of the State National Bank, one of the defendants 
herein, the following offer of testimony is made: 


! No. 99S0. 


Testimony of S. H. Kennedy and exhibits offered therewith 


“S.A. Trufant “ . % - 
“ “ R. H. Brown and statement therewith. 
“ “ F. N. Butler. 


The answer of S. H. Kennedy & Co. and the exhibits filed there- 
with marked A, B, C, D, E, F, G, H, I, J, K, L, M,N. 

Act of mortgage before T. Guyol, notary, April 12, 1872, from N 
S. Williams to N. O. Nat. Banking Ass'n and others 

Act of mortgage before T. Guyol, notary, Dee. 3, 1872 , from N. 
Williawns to S. H. Kennedy & Co. 

Act of confession of judgment from N.S. Williams to S. H. Ker- 
nedy & Co., dated January 28, 1874. 

Sheriff’s deed to S. H. Kennedy & Co. in suit ge 
Record of suit No. 3799 of Kennedy & Co. vs. N.S. Williams. 


owe 


ae > y ie ra wae res] rs e. 7 s Leet ae ate nlite aha bre  ae PPOs eS ion > eae 3 " g ee ee ee a —se ———e ee " i. . = = 
aa ae ea Kapil: ian eS PR RP RAR Wee? a SEE GS eR EN NNT ee IER: ce he ee NE ABU eR 9 bi i PS OR Ne GAY REL RS Ro NS Fee Te Ee i tas RE oS A i i a Pe ee Fic tt else tt . " , 
7 . 2 s . e ¥ ’ " > G 7 a fs , <> a ae 2 7 5 ony 5 5 a < i, ° as web % . > 
a ome ‘ : es % ‘ < F 7 om ne y in’ oy So ai (3 ; A ad RIG a My eg a 4 EO Ae GS PE ee CE es el ; ”, ‘ IT sto 
; ; $ ee : val as i abl 5 WE eR Oe ee 
: . ‘ : . thee Se ae tee, he sce 
. 3 ‘ a 
py a 
; me 
p amr Se 
. ee 
ie 


Aer ead 


THE NEW ORLEANS NATIONAL BANKING 


Actof sale by Kennedy to Shafer & Williams, Feb’y 20, 1881. 
306 Act [of] sale Randolph, Singleton & Brown to N. O. Nat’! 
Bank and others, February 10, 1873. 
Testimony of C. A. Buford, taken by complainants. 
. “ FE. McCollom, “ eee " 
The testimony of these two last-named witnesses were offered by 
defendants only after counsel for complainants had announced that 
they would not offer the same. 


Subrogation. Filed June 19th, 1884. 


Be it known that on this tenth day of the month of February, 
in the year of our Lord one thousand eight hundred and seventy-three, 
before me, Theodure Guyol, a notary public, duly commissioned and 
sworn, in and for the parish of Orleans, State of Louisiana, and in the 
presence of the witnesses hereinafter named and undersigned, person- 
ally appeared Samuel H. Kennedy, president of the State National 

Sank, a corporate body of this State, located in this city and 
307 herein acting in his capacity as such; also Charles Cavaroc, 

of this city, president of the New Orleans National Banking 
Association, a corporate body of this State, located in this city, and 
herein acting in his capacity as such, parties of the first part, 
and William M. Randolph, also of this city, herein acting for 
and in the name of his law firms of Randolph, Singleton & Hardie 
and Randolph, Singleton & Browne, of the second part. 

Which said appearers declared that whereas the said firms of 
Randolph, Singleton & Hardie and Randolph, Singleton & Browne 
are the true and lawful creditors of the succession of Alfred A. Wil- 
liams, deceased, in the full sum of seven thousand five hundred 
dollars for professional services rendered to said succession in annul- 
ling the Vernon K. Stevenson judgment for seventy-four thousand 
dollars and for other services, and for which said amount they have 
been placed on a tableau of distribution filed in the second district 
court for the parish of Orleans in the matter of the succession of the 
said A. A. Williams as creditors to be paid by preference and privi- 
lege on all the property of the said succession. 

And whereas by an act passed in this office on the twelfth day of 
Apnil, 1872, being a mortgage granted by Nolan S. Williams to the 
State National Bank, the New Orleans National Banking Associa- 

tion, the Mechanics’ and Traders’ Bank of ‘New Orleans, David 
308 McCann, and James J. McComb on a sugar plantation situate 

on Bayou Black, in the parish of Terrebonne in this State, 
known as the “Ardoyne plantation,” and containing twenty-two 
hundred and thirty-four acres, which said plantation formerly be- 
longed to the succession of the said Alfred A. Williams and is sub- 
ject to the hen and privilege of the said Randolph, Singleton «& 
Hardie and Randolph, Singleton & Browne above referred to ; 

And whereas by the satd act executed in this cttice on the twelfth 
day of April, 1872, the said tirms of Randolph, Singleton & Hardie 
and Randolph, Singleton & Browne have limited their said lien & 
privilege on the said plantation tothe sum of four thousand dollars ; 
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And whereas the said State National Bank and the said New 
Orleans National Banking Association jointly with the other parties 
above named have a subsequent mortgage on the said “Ardoyne 
plantation ; ” 

And whereas the said parties hereto of the first part have this day 
paid unto the said William M. Randolph, in his said capacities, the 
aforesaid lien and privilege of four thousand dollars, together with 
interest thereon at the rate of eight per cent. per annum from the 
12th day of April, 1872, amounting to two hundred and seventy 
dollars and twenty-two cents, and making the total sum of four 
thousand two hundred and seventy dollars and twenty-two cents 
which has been paid, as follows: Two thousand nine hundred and 

thirty-one dollars and ninety-four cents by the said New 
359 Orleans National Banking Association,and one thousand three 

hundred and thirty-eight dollars and twenty-eight cents by 
the said State National Bank, and for which said total sum of four 
thousand two hundred und seventy dollars and twenty-two cents 
the said William M. Randolph, in his said capacities, hereby grants 
a full discharge and acquittance to the said parties of the first part ; 

Now therefore, in consideration of the payment aforesaid, the said 
William M. Randolph, in his satd capacities, does hereby cede and 
transfer unto the said New Orleans National Banking Association 
and the said State National Bank, in the proportion of the amounts 
respectively paid by them as aforesaid, the above-mentioned hen 
and privilege, together with all inte rest which im: y accrue thereon, 
subrogating them, the said parties of the first part, to all the rights, 
actions, privileges, and mortgages which they have or may have 
agalnst the said succession for the payment of the said indebtedness, 
and fully authorizing them to use and exercise the same in the same 
manner and to the same extent as they, the said firms of Randolph, 
Singleton & Hardie and Randelph, Single ton & Browne, might or 
could have done. 

Done and passed in my office at the city of New Orleans on the 
day, month, and year first above written, in the presence of Armand 
Guvyol and John Steiner, competent witnesses, who have signed with 
the said parties, and me, notary, after reading the whole. 

(Signed) W. M. RANDOLPEL 
. SAML H. KENNEDY. 
C. CAVAROC. 
ARMAND GUYOL, 
JOHN STEINER. 
THEO. GUYOL, 
Notary Public. 


860 A true copy of the original on record in my office. 
New Orleans, January 14th, IST. 
(Signed) THEO. GUYOL,. 


Recorper’s Orrick, TERREBONNE, 
I certify that the foregoing has been duly recorded in my office 
in book “ L” of mortgages, folios 616,617, and 61S this day accord- 
ing to law. ) 
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In faith whereof witness my hand and seal of office, at Houma, 
this 31st day of January, A. D. 1874. 
[SEAL. ] J. J. MUSHAWAY, 


D’y Recorder. 


STATE NATIONAL BANK, | 
New Or-eans, February 13th, 1873. 
Received this day from the State National Bank, as per act be- 
fore T. Guyol, notary, dated February 10th, 1873, the sum of thirteen 
hundred and thirty-eight 7,8, dollars in currency, for the use of 


(Signed) WM. RANDOLPH. 


Ch’ge real estate acc’t mortg. claim against Ardoyne plantation. 


Filed for record January 51st, 1874. 
(Signed) J. J. MUSHAWAY, 
Dy Recorder. 


361 Sale of Plantation. Offered by S. H. Kennedy, June 19th, 1884. 


Be it known that on this twenty-fifth day of the month of Feb- 
ruary, in the year of our Lord one thousand eight hundred and 
eighty-one, before me, Theodore Guvyol, a notary public, duly com- 
missioned and sworn, for the parish of Orleans, State of Louisiana, 
and in the presence of the witnesses hereinafter named and under- 
signed, personally appeared Samuel H. Kennedy, of this city, who 
declared that he does hereby grant, bargain, sell, assign, convey, 
transfer, and deliver unto William L. Schaffer and Nolan S. Wil- 
liams, both of the parish of Terrebonne, in this State, present, pur- 
chasing and acknowledging due delivery and possession thereof, each 
one undivided third of the following-described property, to wit: 

Ist. A certain tract of land or sugar plantation known as the Ar- 
doyne plantation, situate on Bayou Black, in the said parish of Terre- 
bonne, and containing twenty-two hundred and thirty-four acres, 
the same being composed of the following tracts: Ist. A’ tract 

containing five hundred and = sixty ,5°, acres, located on 
362 Bayou Little Terrebonne, on both sides thereof, and bounded 

on one side by lands of Mrs. Yorke, and on the other side by 
landsof McCullum. 2d. Another tract frontingon Bayou Chechahula, 
adjoining the tract above described in the rear, and containing one 
hundred and seventy-seven and ,°); superficial acres, the same being 
designated in the survey of the United States as section sixteen of 
township and range sixteen. 3d. Another tract adjoining the one last 
described, containing two hundred "5 acres, and designated as sec- 
tion seventeen of township — and range sixteen in the surveys of 
the United States. 4th. Another tract, adjoining the one last de- 
scribed, containing one hundred and sixty-two ,‘s5 acres, and des- 
ignated as section eighteen, in township and range sixteen. 5th. 
Another tract, being the back or double concession of the first above 
described lands, and containing fifty-six 45; acres. 6th. Another 
tract, composed of four lots, Nos. one, two, three, and four, in section 
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sixty-nine, township seventeen, of range sixteen east, containing five 
hundred and twenty-four ;%%5 acres. 7th. Another tract, composed 
of lots Nos. one and two, in section seventeen, township seventeen, 
of range sixteen, and containing two hundred and ,5°; acres. 8th. 
And another tract containing three hundred and forty-one 458; acres, 
and being section forty-one, in township sixteen, of range sixteen 
east. , 

And 2d. All the horses, mules, wagons, carts, and implements of 
husbandry now on or in any wise appertaining to the said plantation, 

without a exception or reservation whatever. 
363 All which property the said S. H. Kennedy purchased ata 
public sale thereof made by the sheriff of the said parish of 
Terrebonne on the seventh day of March, 1874, in virtue of a writ 
of seizure and sale to him directed by the fifteenth judicial district 
court in the suit of S. H. Kennedy & Co. va. Nolan S. Williams, No. 
3799 on the docket of said court. 

To have and to hold the said undivided interest in and to the 
said described property, horses, mules, &c., unto the said purchasers, 
their heirs and assigns, forever. 

And the said vendor does hereby cede and transfer unto the said 
purchasers all the rights and actions of warranty to which he is o1 
may be entitled against all the Tormer owners and vendors of the 
said property, subrogating the said purchasers to the said rights and 
actions to be by them enjoyed and exercised to the fullest extent by 
virtue hereof. 

This sale is made and accepted for and in consideration of the 
price and sum of fifty-three thousand seven hundred and thirty- 
three dollars and twenty cents—that is to say, the sum of twenty- 
six thousand eight hundred and sixty-six dollars and sixty cents 
for each undivided third of said property hereby conveyed, for 
which the said purchasers have given and furnished each his nine 
several promissory notes, drawn to the order of and endorsed by 
himself, dated on the second day of January last, bearing interest at 

the rate of eight per cent. per annuin from and after maturity 
364 until paid and made payable as follows: At the State 

National Bank in this city, one for the sum of four thousand 
six hundred and seventy-nine dollars and ninety-seven cents, nade 
payable in one year after date without grace; another for the sum 
of four thousand three hundred and thirty-three dowars and thirty- 
three cents and one for two thousand seven hundred and seventy- 
three dollars and thirty-three cents are each made payable in two 
years after date, without grace; one for four thousand three hun- 
dred and thirty-three dollars and thirty-three cents and another for 
one thousand and forty dollars are cach made payable in three years 
after date, without grace; one for four thousand three hundred and 
thirty-three dollars and thirty-three cents and one for six hundred 
and ninety-three dollars and thirty-four cents are each made paya- 
ble in four years after date without grace: one for four thousand 
three hundred and thirty-three dollars and thirty-three cents and 
one for three hundred and forty-six dollars and sixty-four cents are 
each made payable in five years after date, without grace. 
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All which notes after being countersigned and paraphed by me, 
notary, to identify them with this act, were delivered to the said 
Kennedy, who acknowledges the receipt thereof. 

And in case it shall become necessary to institute legal proceed- 
ings for the recovery of the said notes or any part thereof the said 


purchasers hereby bind themselves to pay the fees of the © 
365  attorney-at-law who may be employed for that purpose at : 
the rate of five per cent. on the amount respectively due by 


them, so that each party shall be responsible only for the costs of _ 
collecting his own notes. 

Now, in order to secure the full and punctual payment of the said : 
notes, together with all interest and — fees, as aforesaid, each 
of the said purchasers does hereby specially and separately mort- 
gage and hypothecate his undivided third in said property to secure 
the payment of the notes issued by him, with promise not to sell, 
alienate, or encumber his said interest to the prejudice of this act 
and mortgage, which it is agreed shall enure to the use and _ benefit 
of all future holders of said notes. | 

According to the annexed certificate of the recorder of mortgages 
in and for the said parish of Terrebonne there are no other mort- 
gages in the name of the said vendor and recorded against the said 
plantation than the following, to wit: | 

Ist. A lien in favor of said parish for taxes of 1874, amounting 
to $168 dollars. 

2d. A mortgage in favor of Charles G. Johnsen for eleven thou- | 
sand six hundred and forty-two ;' 5, dollars. 

ord. A mortgage in favor of Lesassier & Binder for three thou- 

sund five hundred and seventy-nine 8°; dollars and interest. 
366 All which the said vendor binds himself to have cancelled 
and erased within a reasonable time. + 

Done and passed in my office, at the city of New Orleans, on the 
day, month, and year first before written, in the presence of Ambrose 
G. LaPice and Lafayette Guyol, competent witnesses, who have 
sighed these presents with the said parties and me, notary, after 
reading the whole. ; 

(Original signed) N. S. WILLIAMS. : 
SAM. H. KENNEDY. 
WM. L. SHAFFER. 
A. G. LAPICE. fi 
LAF. GUYOL. 


7 


THEO. GUYOL, 
Not. Pub. 


A true copy from the original. 
(SEAL. | (Signed) THEO. GUYOL, 


Not. Pub. 


Daly recorded March 5th, 1881, in conveyance book “ F F,” folios 
374 & seq., and in mortgage book Q, folios 487 & seq. 
(Signed) E. W. CONDON, 
Clerk of Court & ex-officio Recorder, Terrebonne. 
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367 Sheriff Sale. Offered by Kennedy June 19th, 1884. 


-Tue Strate or Louisiana: 


Fifteenth Judicial District Court, Parish of Terrebone. 


S. H. Kennepy & Co. 
vs. No. 3799. 
Nouan S. WILLIAMS. 


Whereas I, General Lyons, sheriff of the parish of Terrebonne, 
acting under a writ of seizure and sale emanating from the above- 
named court in the above entitled and numbered suit, and to me 
directed, having made demand of the amount due plaintiff, and 
having fulfilled and complied with all the vrevious requisites of the 
law, I did seize the following-described property, viz: 

A certain sugar plantation situated on Bayou Black, in the parish 
of Terrebonne, in this State,and known as the Ardoyne planta- 
tion, containing twenty-two hundred and thirty-four acres, com- 
posed of the following tracts of land, to wit: 

Ist. A certain tract of land containing five hundred and sixty 

"; acres, located on Bayou Little Terrebonne, on both sides 

thereof, and bounded on ove side by land of Mrs. Yorke and 

368 the other side by the lands of John McCollam. 
3 2d. Another tract of land fronting on the Bayou Chicahoula, 
adjoining the tract above described in the rear, and containing one 
hundred and seventy-seven and 75 superficial acres, the same being 
designated in the surveys of the United States as section sixteen of 
township and range sixteen. 
— 3d. Another tract of land adjoining the one last described, con- 
taining two hundred ,5°5 acres, and designated as section seventeen 
of township and range sixteen in the surveys of the United States. 

4th. Another tract of land adjoining the one last deseribed, con- 
taining one hundred and sixty-two fy acres, and designated as 
section eighteen in township and range sixteen. | 

Sth. Another tract of land, being the back or double concession 
of the first-above described lands, and containing fifty-six ',5; acres. 

Gth. Another tract of land composed of four lots, Nos. one, two, 
three and four, in section: sixty-nine, township seventeen, of range 
sixteen east, containing five hundred and twenty-four 99, acres. 

Zth. A certain tract of land composed of lots Vos. one and 
369 two in section 17, township seventeen, of range sixteen, con- 
taining two hundred and 7% acres. 

Sth. And another tract of land containing three hundred and 
forty-one 148; acres, and being section forty-one in township sixtcen of 
range sixteen east, together with all the buildings and other improve- 
ments on the said plantation and thereunto belonging. without any 
exception or reservation whatever, and fifty-four mules, ten wagons, 
four three-mule carts, two single-horse carts, twenty plows, ten culti- 
vators, thirty head of horned cattle, together with all the farming 
utensils on said plantation and used in the cultivation thereof, 

All the legal notices having been waived by the defendant, notice 
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of seizure, notice to pay, notice to subdivide, and notice to appoint 
appraiser, I advertised said property for sale, in the English language, 


by advertisements inserted in the Terrebonne Banner, the official - 


organ of the parish of Terrebonne, a newspaper published weekly 
in the town of Houma, parish of Terrebonne, announcing that said 
sale would take place in front of the brick building in Houma occu- 
pied by the parish officers (there being no court-house in the parish), 
on Saturday, the 7th day of March, A. D. 1874, between the hours 
of 11 o’clock a. m. and 4 o’clock p. m., for “ cash.” 
On Saturday, the 7th day of March, A. D. 1874, between the hours 
aforementioned, I repaired to the place designated for said 
370 sale, and then and there being, having previously caused said 
property to be duly appraised in lots as the law _ as 
per plan of subdivision filed with sheriff’s return, I fully described 
the same, read in a loud and distinct tone of voice, in English, the 
aforementioned advertisements and the certificate of mortgages re- 
quired by law, which said certificate is in the words following, viz: 


THE Strate or Louisiana, Parish of Terrebonne: 


I, the undersigned, deputy recorder, duly appointed and qualified, 
in and for the parish of Terrebonne, State of peesanany do hereby 
certify from the records in my office that against the property here- 
inafter described, standing in the name of Nolan Stewart Williams, 
to wit: 

A certain sugar plantation situated on Bayou Black, in the parish 
of Terrebonne, in this State,and known as the “Ardoyne” plantation, 
containing twenty-two hundred and thirty four acres, and composed 
of the following tracts of land, to wit: | 

Ist. A certain tract of land containing five hundred and sixty 53% 
acres, located on Bayou Little Terrebonne, on both sides thereof, and 
bounded on one side by land of Mrs. Yorke, and on the other side 
by the lands of John MeCullum. 

2d. Another tract of land, fronting on the Bayou Chicahoula, ad- 

joining the tract above described, in the rear, and containing 
371 one hundred and seventy-seven and %;%; superficial acres, the 

same being designated in the surveys of the United States as 
section sixteen of township and range sixteen. 

3d. Another tract of land, adjoining the one last described, con- 
taining two hundred °°; acres, and designated as section seventeen 
of township and range sixteen in the surveys of the United States. 

ith. Another tract of land, adjoining the one last described, 
containing one hundred and sixty-two 7% acres, and designated as 
section eighteen in township and range sixteen. 

Sth. Another tract of land, being the back or double conces- 
sion of the first above-described lands, and containing fifty-six -p,'; 
acres. | : 

6th. Another tract of land, composed of four lots, Nos. one, 
two, three, and four, in section sixty-nine, township seventeen, of 
range sixteen east, containing five hundred and twenty-four ,%%5 
acres. 
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7th. A certain tract of land, composed of lots Nos. one and two, in 
section seventy, township seventeen, of range sixteen, containing 
two hundred and ,59, acres. 

Sth. Another tract of land containing three hundred and forty- 
one 7°°5 acres, being section forty-one in township sixteen of range 
sixteen east, together with all the buildings and improvements on 

the said plantation and thereunto belonging. 
372 The above-described property was acquired by Nolan 5. 
Williams from Mrs. Mary McD. Williams, wife of William 
von Phul, by act of sale executed before William B. Kleinpeter, a 
notary, in. the city of New Orleans. 


JANUARY 3Ist, 1S71. 

The tract of land forming part of the said plantation second 
above described was acquired by Nolan 8S. Williams from Joachin 
Gueno by act of sale executed before Theodore Guyol, a notary, in 
New Orleans, June 26th, 1872. 

There exist the following and no other mortgages or privileges, to 
wit: | 

Ist. A conventional mortgage against Nolan S. Williams and in 
favor of the New Orleans National Banking Association for fifty 
thousand six hundred and six dollars and eighty-three cents, in favor 
of the State National Bank of New Orleans for twenty-three thou- 
sand one hundred and fifty-two dollars and forty-one cents, in favor 
of the Mechanics’ and Traders’ Bank of New Orleans for four thou- 
sand five hundred and thirty-four dollars, in favor of James J. Me- 
Comb for six thousand eight hundred and_ tifty-six dollars and 
ninety-five cents, and in favor of David MeCan for five thousand 
and eighty dollars and fifty-two cents, allof which said indebtedness is 
evidenced by five certain promissory notes, drawn by suid N. 8S. 

Williams to his own order and by him endorsed in blank, all 
373 dated 12th April, 1872, and made payable five vears after 

date at the office of S. If. Kennedy & Co. in the city of New 
Orleans, all bearing interest at eight per cent. per annum, pavable 
annually, which said notes were paraphed “ Ne varietur” by Theo- 
dore Guy ‘ol, a notary public. 

In the same act it is agreed that S. H. Kennedy & Co. will make 
advances unto said Williams in money and supplies during the ex- 
istence of this mortgage to cultivate the said “ Ardoyne ” plantation, 
not to exceed thirty thousand dollars per vear, to be evidenced by 
the open account to be kept by said S. H. Ke nnedy & Co. between 
them and the said plantation, together with interest thereon at eight 
per cent. per annum. 

It is further stipulated that the mortgage granted by said Wil- 
liams in favor of said S. H. Kennedy & Co., to hold them harmless 
from loss, by reason of the advances to be made as aforesaid, shall 
have priority and rank of first Meritage over the one ort gra gre: 
granted by Williams in favor of the State National Bank of New 
Orleans and others as aforesaid. 

Recorded May 2nd, 1572. 

2d. A special mortgage, with vendor's privilege, in favor of Joa- 
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chim Gueno and against Nolan S. Williams for two thousand eight 
hundred and eighteen dollars and eighty-seven cents, represented 
by a note dated June 26th, 1872, drawn by said N.S. Williams to 

the order of and endorsed by Messrs. S. H. Kennedy & Co., 
374 payable January Ist, 1873, at the office of said S. H. Ken- 

nedy & Co. in New Orleans, and bearing interest at eight per 
cent. per annum from maturity until paid, which note was par- 
aphed “ Ne varietur” by Theo. Guyol, not. pub., and attorney’s 
fees at five per cent. on the amount sued for. 

Recorded July 20th, 1872. 

This mortgage bears on the tract of land second aforedescribed. 

srd. A conventional mortgage in favor of Messrs. Samuel H. 
Kennedy & Co., and against Nolan Stewart Williams, for advances 
to be made by said 8S. H. Kennedy & Co. to said Williams to culti- 
vate the Ardoyne plantation, which said advances are not to exceed 
the sum of forty thousand dollars for the year ending December 
31st, 1872, and to the extent of thirty-five thousand dollars for each 
succeeding year—that is, until full and final payment of the mort- 
gage first described—the amount of the advances to be made by 
virtue hereof by the said Kennedy & Co. to be evidenced by the 
open account to be kept by said firm, and the said advances to bear 
interest at eight per cent. per annum. : 

Recorded November 3rd. 1873. : 

This mortgage has priority and rank of first mortgage over the 
one in favor of the State National Bank and others first herein de- 
scribed. 

4th. A subrogation by Randolph, Singleton & Hardie and 
Sve Randolph, Singleton & Browne, in favor of and to the State 
National Bank and the New Orleans National Banking As- 
sociation, of the privilege in favor of the said Randolph, Singleton 
& Hardie and Randolph, Singleton & Browne for professional ser- 
vices rendered to the succession of Alfred A. Williams, deceased, in 
annulling the Vernon K. Stevenson judgment, and other services, 
which said privilege has been reduced to and now amounts to four 
thousand dollars. 

Recorded January 31st, 1874. 

Sth. A judicial mortgage in favor of Nolan S. Williams, dative 
testamentary executor of the estate of A. A. Williams, and against 
Mrs. Mary McD. Williams, wife of William Von Phul, for thirty- 
one thousand dollars, with eight per cent. interest thereon from Au- 
gust 25d, 1869. Of the said sum of 831,000.00 the said N.S. Williams 
is to pay George S. Lacev six thousand four hundred and _ thirty- 
eight 7, dollars, with eight per cent. interest thereon from Septem- 
ber Ist, 1872, until paid. 

It is decreed herein that in default of payment of said sum within 
sixty days from August I1th, 1873, the adjudication and sale of the 
roperty belonging to the succession, A. A. Williams to Mrs. Mary 
MeD. Williams, be vacated, set aside, and held for naught, with in- 
terest and damages according to law. 

Recorded February 13th, 1S74. 
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Witness my hand and seal of office, at Houma, this the 
$76 seventh day of March, A. D. 1874. 
[n. s.] (Signed) J.J. MUSHAWAY, 

D'y Recorder. 


I then proceeded to offer said property for sale by erving the same 
at public auction, and continued so to do for a sufficient length of 
time, said property having been subdivided in lots according to 
law, when Mr.8S. H. Kennedy, of the citv of New Orleans, being 
the last and highest bidder, became the purchaser of all the prop- 
erty as follows, viz: | 


Township 16, Range 16, Section 13. 


Lot No. 1, with no improvements, containing forty-six 66-100 
acres, for the price of two hundred and forty 854-100 dollars. 
Lot No. 2, with no improvements, containing forty-six 66-100 
acres, for the price of two leadead and forty-eight 854-100 dollars. 
- Lot No. 3, with residences, out-houses, sugar-house, mill, engine, 
shop, ete., etc., containing forty-six 66-100 acres, for the price of six 
thousand one hundred and twenty-five dollars. 
Lot No. 4, with no improvements, containing forty-six 66-100 
acres, for the price of two hundred ‘and forty-eight 854-100 dollars. 
Lot No. 5, with no improvements, containing forty-six 66-100 
acres, for the price [of] two hundred and forty-eight 854-100 dollars. 
Lot No. 6, with no improvements, containing forty-six 66-100 
j acres, for the price of two handed and forty-eight 854-100 dollars. 
Lot No. 7, with no improvements, containing forty-six 66-100 
acres, for the price of two hundred and forty-eight 854-100 dol- 


ome 


‘ lars. 
300 Lot No. 8, with six double cabins, containing forty-six 
66-100 acres, for the price of five hundred and fifteen 52-100 
dollars. 


Lot No. 9, with one stone house and one double cabin, containing 
forty-six 66-100 acres, for the price of two hundred and fifty-seven 
76-100 dollars. 

Lot No. 10, with no improvements, containing forty-six 66-100 
acres, for the price of one hundred and twenty-four 429-100 dollars. 

Lot No. 11, with no inprovements, containing forty-six 6-100 
acres, for the price of one hundred and twenty-four 423-100 dollars. 

Lot No. 12, with no improvements, containing forty-six 66-100 
acres, for the price of one hundred and twenty-four 429-100 dollars. 

Section 16. 

Lot No. 1, with no improvements, containing forty-four 42-100 
acres, for the price of one hundred and twenty-four 4243-100 dollars. 

Lot No. 2, with no improvements, containing forty-four 42-100 
acres, for the price of two hundred and thirty-six 90¢ 100 dollars. 

Lot No. 3, with no Improvements, containing forty-four 42-100 
acres, for the price of two handred and thirty-six [002-100 dollars. 

Lot No. 4, with no improvements, containing forty-four 42-1u0 
acres, for the price of two hundred and thirty-six 903-100 dollars. 


vs 
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Section 17. 


Lot No. 1, with no improvements, containing fifty acres, for the 
price of one hundred and thirty-three 334-100 dollars. 

O18 Lot No. 2, with no improvements, containing fifty acres, 
for the price of one hundred and _ thirty-three 334-100 dol- 
lars. | 

Lot No. 3, with draining machine, containing fifty acres, for the 
price of two hundred and sixty-six 663-100 dollars. 

Lot No. 4, with one cabin, containing fifty 61-100 acres, for the 
price of two hundred and sixty-nine 92-100 dollars. 


Section 18. 


Lot No. 1, with no improvements, containing fifty acres, for the 
price of one hundred and thirty-three 334-100 dollars. 

Lot No. 2, with no improvements, containing fifty acres, for the 
price of one hundred and thirty-three 553-100 dollars. 

Lot No. 3, with one cabin, containing thirty-one 39-100 acres, for 
the price of eighty-three 703-100 dollars. 

Lot No. 4, with one cabin, containing thirty-one 39-100 acres, for 
the price of one hundred and sixty-seven 414-100 dollars. 


Double concession. 


Lot No. 1, with no improvement, containing thirty acres, for the 
price of eighty dollars. 

Lot No. 2, with no Improvement, containing twenty-six 15-100 
acres, for the price of sixty-three 63-100 dollars. 


Section 41. 


Lot No. 1, with no improvement, containing forty acres, for the 
price of two hundred and thirteen 334-100 dollars. 
Lot No. 2, with no improvement, containing forty acres, 
379) = for the — of two hundred and thirteen 334-100 dollars. 
Lot No. 3, with no improvement, containing forty ac 
- o » @ ; . \ 9 « £ QO] A) acres, 
for the price of two hundred and thirteen 534-100 dollars. 
Lot No. 4, with no improvement, containing forty acres, for the 
price of two hundred and thirteen 334-100 dollars. 
Lot No. 5, with no improvements, containing twenty-one 64-100 
acres, for the price of fifty-seven 703-100 dollars. 
Lot No. 6, with no improvements, containing forty acres, for the 
price of one hundred and six 663-100 dollars. 
Lot No. 7, with no improvements, containing forty acres, for the 
price of two hundred and thirteen 334-100 dollars. 
Lot No. 8, with no improvements, containing forty acres, for the 
price of two hundred and thirteen 354-100 dollars. 
Lot No. 9, with no improvements, containing forty acres, for the 
price of two hundred and thirteen 094-100 dollars. 


fownship 17, range 16, section 70. 


Lot No. 1, with no ts sista pie containing forty-five 76-100 
acres, for the price of one hundred and twenty-two 23-100 dollars. 
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Lot No. 2, with no improvement, containing forty acres, for the 
price of one hundred and six 664-100 dollars. 
Lot No. 3, with no improvement, containing forty acres, for the 
price of one hundred and six 664-100 dollars. 
Lot No. 4, with no improvement, containing containing nineteen 
acres, for the price of fifty 663-100 dollars. 
380 Lot No. 5, with no improvement, containing tifteen 75-100 
acres, for the price of forty-two dollars. 
Lot No.6, with no improvement, containing forty acres, for the 
price of one hundred and six 663-100 dollars. 


Section 69. 


Lot No. 1, with no improvement, containing forty acres, for the 
price of one hundred and six 664-100 dollars. 

Lot No. 2, with no improvement, containing forty acres, for the 
price of one hundred nad six 669-100 dollars. 

Lot No. 3, with no improvement, containing twenty-two acres, 
for the price of fifty-eight 664-100 dollars. | 

Lot No. 4, with no improvement, containing forty acres, for the 
price of one hundred and six 66%-100 dollars. 

Lot No. 5, with no improvement, -containing forty acres, for the 
price of one hundred and six 66%-100 dollars. 

Lot No. 6, with no improvement, containing thirty-nine acres, for 
the price of one hundred and four dollars. 

Lot No. 7, with no improvement, containing forty 40-100 acres, 
for the price of one hundred and eleven 64-100 dollars. 

Lot No. 8, with no improvement, containing forty acres, for the 
price of one hundred and six 664-100 dollars. 

Lot No. 9, with no improvement, containing forty acres, for the 
price of one hundred iil six 669-100 dollars. 

Lot No. 10, with no improvement, containing thirty-eight acres, 

for the price of one hundred and one 334-100 dollars. 
38] Lot No. 11, with no improvement, containing twenty 29-100 
acres, for the price of fifty-four 103-100 dollars. 

Lot No. 12, with no improvement, containing forty acres, for the 
price of one hundred and six 663-100 dollars. 

Lot No. 13, with no improvement, containing forty acres, for the 
price of one hundred and six 663-100 doilars. : 

Lot No. 14, with no tmprovement, containing forty-four acres, for 
the price of one hundred and seventeen 334-100 dollars. 

And all the mules, wagons, carts, farming utensils, plows, etc., etc., 
cattles, [and] oxens used and attached to the said “Ardoyne planta- 
tion,” for the price of two thousand six hundred and sixty-six 669-100 
dollars. 

Total amount of adjudication, seventeen thousand four hundred 
and thirty-five 32-100 dollars ($17,455.32). 

Which the said purchaser retained in bis hands in part satisfae- 
tion of the mortgage in favor of Messrs. S. H. Kennedy & Co, as per 
power of attorney in favor of P. E. Mortimer, hereto annexed, and to be 
placed to the credit of this writ, and he has paid cash into my bands 
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the costs of these proceedings and the taxes for the year 1873, 
amounting to fourteen hundred and seventy-six 75-100 dollars. 
Now, therefore, know all men by these presents that I, the said 
sheriff, in consideration of the premises, and by virtue of the law in 
such case made and provided, J do hereby sell, convey, transfer, 
382 set over, assign, and deliver to and unto the aforenamed_ pur- 
chasers the hereinbefore-described property, with all the 
rights and titles that the defendant had to and into the same, and to 
have and to hold the said property to the said purchasers, their 
heirs and assigns, forever. ~— 
The recorder of the parish of Terrebonne is hereby authorized and 
empowered to erase and cancel from his books all the mortgages re- 
cited in his said certificate so far as the same bears upon the prop- 
erty herein sold. 
Witness my hand officially at the parish of Terrebonne this the 
9th day of March, A. D. 1874. 
(Signed) J. R. VERRET, 
Deputy Sheriff. 


TAE STATE oF LovutstAna, Parish of Terrebonne : 
’ 


I do hereby certify that the foregoing is a true and correct copy | 
of the original sheriff’s deed, on the Ist April, 1874, in this office, | 
duly recorded in book of conveyances “ B B,” fos. 57 and seq. 

In faith whereof I grant these presents under my hand and the 
impress of the seal of my office on this the 12th day of April, A. D. 
1876. 

[SEAL.] (Signed) G. MONTEQUT, 
D’y Recorder. 


383 Deposition for Defendant, Samuel H. Kennedy. 


United States Circuit Court, Eastern District of Louisiana. 


NEW OrLEANS Nat. Bank’G Ass’N 
v8. No. 9980. 
E. De Le Brerow et als. 


NOVEMBER 21st, 1884. 
Testimony taken on behalf of the defendant, S. H. Kennedy, before 
K. Loew, special examiner, this 21st day of November, 1884. | 


Present : James McConnell, Esq., solicitor for Samuel H. Kennedy, 
a defendant; William Grant, Esq., solicitor for complainant. 


SamuEL H. Kennepy, a defendant, being duly sworn on his own 
behalf, says : 


By Mr. McCosnete: 


(2. You are one of the defendants in this ease ? 
A. Yes, sir; I am. 

Q. What is your age ? 

A. Sixty-eight years. 
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Q. How long have you been in business in the city of New 
Orleans ? 

A. Since 1843. 

Q. What was the business of the firm of Samuel H. Kennedy & 

Co.? 
384 A. They were Western produce merchants and general 
commission merchants. 

Q. In what year was that firm established? 

A. In 1843. 

Q. In what year was that firm dissolved, if it was dissolved? 

A In 1874. 

Q. Who liquidated it principally after its dissolution ? 

A. Vairin & Mortimer, who were partners in. the firm af S. H. 
Kennedy & Co. 

Q. In what year did you become president of the State National 
Bank of this city ? 

A. In 1870. 

Q. And continued so until this time? 

A. Yes, sir. 

(Q). And you are still president of that bank at this time? 

A. Yes, sir. 

Q. It is hardly needless to ask you the question whether you are 
familiar with all the allegations contained in the answer you filed 
in this case on the 5th February, 1883 ? 

A. I believe that ] am familiar with them. 

Q. Now I ask you whether you do or not, as a witness on the 
stand, affirm as of your own knowledge the contents of this answer 
to be true, except as to the matters which are therein stated to be of 
your information and belief? 

A. I do. 

380 Q. In this answer it is stated on page 11 as follows: “In 

answer to the statement at the end of the sixth paragraph of 
said bill that since said sale to Samuel H. Kennedy of said Ardoyne 
plantation on the 7th March, 1874, large revenues have been de- 
rived therefrom, we say that only such revenues and none other 
have been derived therefrom as are shown in the exhibits hereto 
annexed and made a part of this answer, and marked B,C, D, FE, and 
F, K, L, M, and N.” Now, I ask vou whether that statement, us 
made in your answer, is correct and true or not? 


Mr. Grant, for complainants, objects to going into the question of 
accounts or the offering of any evidence showing the state of the 
accounts between the parties. 


A. They are correct and true. 

Q. Do these exhibits that are marked from “ B” to“ N,” inclusive, 
which have been filed as exhibits in this case, show truly and ac- 
curately or not the revenues that were received from that planta- 
tion and the disbursements that were made upon that plantation by 
you and your firm from the 7th March, 1874, when your firm bought 
it, and the 9th June, 1881, when the last exhibit ends? 


Mr. Grant, for complainants, objects, as above. 
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A. They do. 
Q. This last exhibit, “ N,” brings the account down to the 9th 


June, 1881; what were the disbursements and the revenues of that. 


plantation for the following years, from June 1881, 1882, 1883, and 
1884? 
386 Mr. Grant, for complainants, objects as above. 


Q. Were they profitable or disastrous years, or not? 

A. In 1881 there was a small profit in the workings of the Ar- 
doyne plantation. 

Q. How much? 

A. It was then owned by W. L. Shafer, N.S. Williams, and S. H. 
Kennedy. 

Q. What was the amount of the profit for that year ? 

A‘ The amount of the profit for that year, I think, was about 
$1,600 to each partier, without any interest account. 

Q. Now, for the year 1882, how was ?t? 

A. In 1882 the loss was over $16,000. 

(). In 1883, how was it? 

A. Nearly $30,000 for that one year alone; 1883 was the most dis- 
astrous year the plantation ever had. 

Q. How was it in 1884 ? 

A. The crop is now being ground and [ cannot tell the results. 

Q. How does the matter stand, taking the accounts referred to in 
these exhibits, from “B” to “ N,” inclusive, ending in June, 1881, 
and the accounts subsequent to that, including the year 1883—how 
does the Ardoyne plantation stand in account with you ? 

A. I have not made up the total sum accurately from my books, 
but it must be, I should say, in round figures, without going into a 
precise calculation, which I can do from my books, the loss will be 
$120,000. 

Q. Loss to whom? 
387 A. To S. H. Kennedy, as it looks now. 


Cross-examined by Mr. Grant: 


Q. How long did the firm of S. H. Kennedy & Co. operate this 
plantation ? 

A. During 1872, 1873, and 1874; the plantation was sold in the 
early part of 1874. 

Q. After the sale in 1874, who worked the plantation ? 

A. 5S. H. Kennedy & Co. in 1874, if I recollect right. In 1875 it 
was worked by 8S. H. Kennedy & Co. in liquidation ; in.1876 partly 
by S. H. Kennedy & Co. in liquidation, but for account of S. H. 
Kennedy. The firm of S. H. Kennedy & Co. being dissolved, S. H. Ken- 
nedy took the Ardoyne plantation at the amount it then owed as a 
part of the capital that was due to him individually in the firm, 
and it was subsequently carried on for account of S. H. Kennedy. 

Q. Has it subsequently been operated by yourself individually ? 

A. Individually entirely from that time to this, with the excep- 
tion when I sold one-third to Williams and one-third to Shater: 
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then, in consequence of this suit, they refused to go on and I took 
the plantation back from thei. 

Q. Prior to that time did you not lease out the plantation ? 

A. One or two years we leased it out—so much to each one, so 

many acres to cultivate; but it was all owned or carried on 
388 for account of S. H. Kennedy; instead of working it our- 
selves we leased it to the several parties, or I did. 

Q. Did you lease it for cash rent or a share of the crop? 

A. A share of the crop. 

Q. Do you remember how many years it was operated in that 
manner ? 

A. I think it was two or possibly three. I can tell by referring 
to my books. 

Q. I suppose you furnished the lessees their supplies ? 

A. Yes, sir; I did—that is, Vairin & Mortimer did for my ac- 
count. 

Q. In these accounts which you have filed you have included 
these years in which the property was leased out ? 

A. I have included it as their workings of the place with regard 
to profit and loss. As I understand in this matter, you want to see 
exactly how the place had worked with regard to its earnings, profit 
and loss. Saree: 

Q. I understand that for the two years that it was leased out you 
did not take the responsibility of any of the expenses of the 
place ? | 

A. Well, the parties that we leased it to were not solvent parties. 

Q. In your contracts with the lessees you did not assume any of 
the liability of the parties tor working the place? 

A. Well, I think } worked a small portion myself and leased out 
the rest, and then at the end of the season if there wes any profit 
it went to the lessees, and if there was any loss we charged it up to 
them. I think the account shows that we charged up the losses to 

the lessees; they could not pay the losses that occurred. 
389 Q. But the arrangement was for a clean share of the 
crops ? 

A. An arrangement was made by which they cultivated the crop 
and we furnished the supplies. Then we took their crop, made the 
sugar, and gave them a portion for their labor on the place. It was 
really a sort of joint-stock matter. | 

Q. Have you got the contracts for these years? 

A. I think we have these leases. 

Q. Will you furnish them, if you please ? 

A. I will do so. I will furnish them to my counsel. 


S. A. TRUFENT, a witness produced, sworn, and examined for the 
defendant, 8. H. Kennedy, —: 


By Mr. McConnet. : 


Q. You are a resident of New Orleans ? 
A. Yes, sir. 
Q. What is your occupation at this tine’? 
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A. I am a commission merchant. 

(). Have you been connected in business in any way with the 
firm of S. H. Kennedy & Co., as book-keeper or otherwise ? 

A. I was book-keeper of S.H. Kennedy «& Co. from 1873 until the 
firm was dissolved. : 

Q. There are some accounts that have been filed in this 
390 case that are marked, respectively, “ B,” “C,” “ D,” “ E,” 
“PY "sh, “Sa “ee, one“ RT 


(Witness, being shown these accounts, was asked if he had anything 
to do with making up these accounts, and, if so, what he did in 
connection with them.) 


A. The first one, marked “B,” was signed by Proctor, my prede- 
cessor. He was the book- -keeper ities I took charge for the firm 
of S.H. Kennedy & Co. up to the 16th August, 1873. 

(. Have you compared that account “ B” with the books? 


Mr. Grant, for complainants, objects to going into an examination 
of the accounts. 


A. Yes, sir; I have examined this account “ B” and it is a correct 
copy from the books of S. H. Kennedy & Co. 

Q. Now, with regard to the account “C” and any others that you 
made. Just examine them all at once. 

A. All these accounts, marked from “DB” to “ F,” inclusive, were 
nade by me from the books of S. H. Kennedy & Co., Vairin & 
Mortimer, and S. H. Kennedy & Co. in liquidation, and the accounts 
KX, L, M, & N, inelusive, were made from the books of S. H. Ken- 
nedy & Co. and in liquidation. 

Q. These accounts marked from “C” to “N,” inclusive, are they 
correct copies from the books? 

A. The accounts of S. H. Kennedy & Co. and Vairin & Mortimer 
I know to be correct copies from the books—the accounts which 
Mr. Kennedy furnished me; I did not keep Mr. Kennedy's individ- 
ual books. 

Q. The accounts C, D, E, and F were made from the books of S. 
Hl. Kennedy & Co. and Vairin & Mortimer ? 

A. Yes, sir. 
3u1 Q. And are true and correct copies from these books ? 
A. Yes, sir; true and correct copies. 

Q. And the accounts kK, L, M, and N were made by you from the 

veer ve: furnished by Mr. Kennedy to you? 
. Yes, sir. 

o. And they are true and correct copies from the books that he 
furnished to you ? 

A. ¥ Ss, sir. 


Cross-examined by Mr. GRANT: 


Q. During what vears were accounts kept of the Ardoyne planta- 
tion by Vairin & Mortimer? : 

A. Well, the firm of Vairin & Mortimer was organized in 1875, 
and they kept them during IS75 », IST6, and 1877. 
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Q. Did Vairin & Mortimer make advances to the Ardoyne plan- 
tation during these years? 

A. We made the advances for account of S. H. Kennedy. 

Q. And charged the advances to 8. H. Kennedy, I suppose ? 

A. Yes, sir; we charged the advances made to the different ac- 
counts that were charged to all the tenants. There were several 
tenants on the place and each one had his separate account, and 
there was an Saleen plantation supply account. 

Q. Then you charged the advances for these three years to 

392 ~=theseveral tenants on the Ardoyne plantation ? 

A. The plantation was charged with what went to that part 
of the place cultivated, and the several tenants were charged with 
the amount of supplies that they drew. : 

Q. Whom did you understand that your firm were factors for? 


A. For S. H. Kennedy. 


393 Lease of Part of Ardoyne Plantation to Win. A. Quick, March 
21st, 1874. Offered by Complainants December 12, 1854. 


Samuel H. Kennedy, of New Orleans, State of Louisiana, does 
hereby lease unto William A. Quick, of Terrebonne parish, State of 
Louisiana, fifty acres (more or less) of the Ardoyne plantation, in 
said parish, for the vear 1874, or until the crop of 1874 is raised, to- 
gether with four (4) head of mules and one (1) wagon and farming. 
utensils and implements and harnesses or gear for the said mules 
(as per memorandum annexed hereto) necessary to the cultivation 
of said land. And said lessor further stipulates, for and in consid- 
eration of the rent hereinafter agreed to be paid and of the obliga- 
tions entered into by said Quick to furnish the hogsheads and bar- 
rels necessary for the sugar and molasses to be raised during the 
season on said ground, to keep the sugar house and machinery on 
said plantation in such order as to cause no unusual delays in the 
atitinn the cane and making the sugar: to have cut all wood nee- 
essary to take off the lessee’s crop; to keep open al] the canals on 
said plantation as said lessor may think most conducive to the gen- 
eral interest and welfare of said plantation. 

Said lessee agrees to give as rent to said lessor, for the fore- 

394 going, one-half of all crops and produce raised on said land ; 
to keep open and in good order all ditches and drains run- 

ning through said land ; to keep in repair all bridges in said fields 
embraced in said 50 acres; to keep the stock aforesaid in good work- 
ing order; to pay for any of said stock which may be injured or 
die from the carelessness or neglect of the lessee; to keep in good 
order and repair all carts, implements, farming utensils, and pear 
mentioned in the schedule hereto annexed, and to return the same 
in like good order and condition at the end of the lease, ordinary 
wear and tear excepted ; to haul and to rank at the sugar house all 
wood necessary for grinding the cane and making the sugar; te 
plant peas in all corn land, and if unable to plant corn to plan‘ 
peas alone; to make any improvements about the house or houses 
already assigned to him on said piantation, or built, or which may 
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be built by said lessee, at his own expense, and to leave at the end 
of this lease a like quantity of seed cane as he has received from 
Nolan Stewart Williams, and to give his undivided attention to the 
making of a crop, and to assist personally and with all his em- 
ployees in taking off all cane that may be for the mill. 

Now, it is further agreed and stipulated between the lessor and 
lessee herein that said lessor shall furnish all provisions required by 
said lessee, such as pork, meal, flour, coffee, sugar, &c., and feed for 
the stock aforesaid, and to make such advances in money as shall 
be indispensable to enable the lessee to carry on the cultivation of 

said land, not to exceed in money, provisions, and supplies 
395 one hundred and five ($105.00) dollars per month up to the 

date of beginning to grind the cane, and for which sum or 
sums the said lessor shall retain the lien and privilege of a furnisher 
of supplies on the one-half of the crop belunging to said lessee. 
This 1s to apply to any and all advances made by N.S. Williams 
since January Ist, 1874. 

And it is further mutually agreed that at the beginning of the 
grinding or rolling season all the labor and all stock on said plan- 
tation (there being several other lessees) shall be pooled for the com- 
mon purpose of taking off the crop of cane, and the lessor agrees to 
pay one-half of all expenses incurred in the actual taking off of 
said crop of cane raised on said fifty acres and making the sugar 
and molasses therefrom, and said lessee agrees to pay the other half. 

It is further agreed that all the crop of sugar and molasses raised 
on said Jand by said lessee shall be shipped to Samuel H. Kennedy 
& Co., of New Orleans, who shall sell the same, and after deducting, 
Ist, the usual commission and charges, and, 2d, froin said sales the 
actual expenses of taking off the crop of cane from said land and 
making the sugar and molasses therefrom, shall divide the proceeds 
of said sugar and molasses equally between the lessor and the lessee, 
and duplicate account sales shall be rendered by said S. H. Kennedy 
& Co. 

And it is also further agreed that S. H. Kennedy & Co. shall re- 
tain in their hands, to be paid by them to the lessor out of the one- 

half the proceeds going to said lessee, the sum or sums due 
396 ~~ by said lessee to said lessor, with interest and commnissions, for 

advances, provisions, and supplies furnished by said lessor 
aforesaid. 

It is further agreed that Nolan Stewart Williams, Esq., shall re- 
side on said Ardoyne plantation and superintend the fulfilment of 
the terms of this lease and act as the agent of said lesser, and said 
Williams shall have the privilege of grinding any cane that he may 
cultivate on a portion of said plantation, at the risk and for the ac- 
count of said lessor, whenever he thinks best. 

Signed in duplicate on this 21st day of March, 187-4. 

(Signed) WM. A. QUICK. 
(Signed) SAM’L H. KENNEDY. 


Memoranda of utensils ree’d: Four (4) mules, two (2) plows, 1 D. 


& 1S., one set gear, one (1) spade and shovel. 
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I gry ow the foregoing lease is of record in my office in Book 
oie of Mortgages, folio 741, this the tenth day of April, A. D. 
1874. | 
[SEAL. ] (Signed) J. J. MUSHAWAY, 
| D’y Recorder. 


397 United States Circuit Court for the Eastern District of Lou- 
isiana. 


8. No. 9980. 


New OrveEANS Nat’. Bank’a Ass'N ) 
F 
E. D. Le Breton, Assignee. j 


Testimony taken on the 10th dav of May, 1884, on the part of com- 
poomge in the above entitled and numbered cause before K. 
seow, Esq., examiner. 


Appearances. 


Messrs. Rouse & Giant, att’ys for complainants; Messrs. James 
McConnell & Henry B. Kelly, att’ys for S. H. Kennedy, J. Vairin, 
and R. E. Mortimer. 


Coldets 4, BRIG s cininn concn nccewcecannne page —. 
Reported by S. L. Polock, phonographer. 


Witness Coipen A. Burorp, being duly sworn as a witness for 
complainants and examined by Mr. Grant, —: 


Q. Will you please state your age, residence, and occupation ? 

A. I am thirty-nine years of age. I am a planter by oceu- 
398 pation, and I reside in the parish of St. Mary. 

Q. State whether you are acquainted with S. H. Kennedy, 
of the firm of S. H. annely & Co. 

A. Yes, sir. I have done business with S. H. Kennedy. I was 
known as Mr. Williams’ manager of the Ardoyne plantation. 

Q. How long were you manager or overseer of the Ardoyne plan- 
tation? 

A. I think ten years. I think I went there in the year 1868 and 
left in the year 1878. Since I come to think of it, and now that it 
comes back to my memory, I know I went there in 1868, and I left 
in January, 1878. I think I made ten crops on the place, or man- 
aged to making of them. 

Q. Are you well enough acquainted with the Ardoyne plantation 
to give an estimate of the value of it in March, 18747 


Objection. Mr. McConnell, attorney for 8S. H. Kennedy, J. Vairin, 
and R. E. Mortimer, respondents, objects to any estimate being made 
by the witness of the valuation of the plantation other than that in 
the appraisement made by the witness, on the ground that the testi- 
mony wuuld go to contradict his own solemn statement made under 
oath in the course of a judicial procceding ; also on the ground that 
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the appraisement is the best evidence of the opinion of the witness 
as to what the true value was. 


A. I don’t think I would be willing to say what the plantation 
was worth. I could say what I heard other people say what 
399 they were willing to give for it. 

Q. Were you present at the sale made by the sheriff of the 
parish of Terrebonne on the 7th day of March, 1874, in the case of 
S. H. Kennedy & Co. rs. Nolan S. Williams, at which sake Mr. Ken- 
nedy purchased the plantation ? 

A. | was on the plantation attending to my work and the sale was 
made in Houma. 

Q. Did you have any coiversation with N.S. Williams in regard 
to that sale prior to the date of that sale? 

A. Yes, sir. 


Objection. Mr. McConnell & Kelly, attys for S. H. Kennedy, J. 
Vairin, and R. E. Mortimer, object to any conversation with Mr. 
Williams as not being legal evidence, as res inter alias acta, not being 
legal evidence against these defendants, S. H. Kennedy, J. Vairin, 
and R. E. Mortimer. 


Q. Now, state what conversation you had with Mr. Williams touch- 
ing the forced sale of that plantation. : 

A. Mr. Williams and | talked frequently about the business of 
the plantation from the fact that Mr. Williams owed me money. In 
asking him questions he would answer me, and we would talk about 
it often. I wanted to know something about it in order to know 
whether [ was going to get any money from the plantation of Mr. 
Willams, and Mr. Williams told me that the plantation was being 
put up for sale, and it was going to be bought in by Mr. Kennedy 

forhim, which satistied me entirely that I would get nv money. 


400 Agreement: It is agreed that all the testimony to be given 
by this witness will be taken subject to the same objections 
already made, and all legal objections, without being restated. 

Q. Were these conversations before the sale? 

A. Yes, sir. 

(J. State whether that plantation was a valuable one or not. 

A. Yes, sir; I considered it one of the most valuable places in 
Terrebonne. 

Q. Why? 

A. On account of its general fertility and its natural drainage ; it 
had good machinery in the sugar-house, good mules on the place, 
and everything necessary to make a good crop. 

(). About how much was in cane? 

A. Really [ don’t remember ; I believe I can tell exactly the num- 
ber of acres in plant cane in 1874; I think it was two hundred and 
ten (210) acres of plant cane in 1874. 

(Q. How mucli stubble was there about ? 

A. I don't know, sir. 

(). Was there any ? 

A. Qh, ves, sir; there was a considerable amount, but I can’t say 
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how much; it has been years ago ; I remember the number of acres of 
plant cane I put down. Mr. Williams remarked to me that we were 
going to have tenants, and that we should put down a good plant, 

and Iintended to put down enough to made two hundred (200) 
401 = acres, so I put morethan two hundred acres in case some would 

rot, and so I put down two hundred and ten acres—that is, 
according to our plantation measurement, not according to actual 
measurement. 

Q. What was the character of the machinery on the place? 

A. Well, sir, there was a mill and engine. The engine had an 
eleven-inch cylinder and a four-foot stroke, and the mill was four 
and a half by six. I think it was a Miles engine. 

Q. What else? 

A. There was three syrup tanks, six kettles, two clarifiers, juice- 
vats, a vacuum pan, and a pumping engine. 

Q. Is that valuable machinery—costly ? 

A. Yes, sir. 

Q. What would be the cost of valuable machinery of that charac- 
ter at that time, taking it as a whole ? 

A. The machinery cost a great deal of money when it was first 
put down. Of course it was not worth as much when it was sold as 
when it was putup. It had been used a good deal. There are 
mnuch better mills there now than that was, but it was considered a 
good mill at that time. It would not be considered a very good 
mill now. 

Q. Could that machinery at that time have been duplicated for 
less than from twenty-five to thirty thousand dollars? 

A. I think not. 

Q. How many mules were there on the place? 

A. Between fifty and sixty mules; in that neighborhood. 
402 Q. Were they good mules? 

A. Very good mules; good ordinary plantation mules; very 
good mules. 

Q. Do you know what their value was at that time ” 

A. I bought some of the mules myself—a great many of themn—I 
suppose very near half of the mules on the place, or one-third. | 
ad one hundred and sixty, one hundred and seventy-five, one hun- 
dred and eighty, and two hundred dollars for some, I believe. There 
was some few old mules on the place. : | 

(Q. Would one hundred and sixty dollars be the assessive valua- 
tion ? 

A. I think it would. I think one hundred and forty dollars all 
around would not have been too little or too much, from the fact 
that there was some very old mules on the place, and you can't take 
mules off of a plantation and sell them for as much as you can by 
taking them out of a stable in New Orleans. [ have some now that 
I bought for two hundred and five dollars, and I can’t get one hun- 
dred and fifty dollars apiece for them, and I have worked them only 
for about six months. 

Q. Was the plantation otherwise completely equipped with every- 
thing neccesary to make a crop? 
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A. There was everything necessary for making a crop. There 
was hoes, spades, shovels, and everything to make a crop with. 

Q. Was the plantation ‘in a good or in a bad condition generally? 

A. The plantation was in a very good condition. I have seen places 
in a better condition, and I have seen some in a much worse condi- © 

tion, but I would not consider that place in a bad condition. 
403 Q. If you had had the money and wished to purchase a plan- 

tation, a would you have paid for that plantation in March, 
1874? 

A. Well, really, sir, I don’t know; I have never thought over the 
thing; not having had any idea of purchasing it, I don’t know; I 
consider it a very good place—a very fine place. 

Q. Do you know Sam. Creagan’s place at Terrebonne station ? 

A. Yes, sir; I know it very well. 

Q. Was the Ardoyne plantation worth more or less in March, 
1874, than Creagan’s place? 

A. I consider it a very much better place than Creagan’s place ; 
there was better machinery, a vacuum pan, and, In fact, the land is 
better ; I know it is better, taking the plantation as a whole, because 
there is no bad land on the Ardoyne plantation. 

Q. Did you assist in taking off the crop in 1873? 

A. Yes, sir. 

Q. Do you remember about what time you completed the grind- 
ing? 

A. I really do not; no, sir; I do not. 

Q. Was there any sugar and molasses in the sugar-house at the 
time of the sale on the 7th day of March, 1874? 

A. I think there was, but I won’t assert it as a fact, but I think 
there was. I don’t assert this as a fact, but I just simply think so. 

Q. Did you ship any sugar that year before the grinding was 
completed ? 

A. What year? 

Q. In 1873 and 1874. 
404 A. Before the railroad ran up there I don’t thing we ever 
shipped any sugar before the grinding was over to my know}l- 
edge, because we could not take off the crop and ship the sugar as 
it was being made, because we had to haul it eight miles in order to 
do so. If the railroad was there, yes, because after the railroad was 
there we shipped it as it was ordered. 

Q. Was the railroad completed and in running order before or 
after the grinding of 1873 was completed ? 7 

A. I don’t remember, sir; I could find out by referring to my 
books at home, but I don’t remember now whether it was or not, 
but I don’t think the railroad was running there; I don’t know. 

Q. In 1873 and 1874? 

A. I believe the railroad was running in 1873 and 1874, how- 
ever; I can’t state that as a fact, for I don’t remember. 

y. Were you on the plantatien in 1874? 

A. Yes, sir. 

Q. What were you doing that year? 

A. [ think that Mr. Kennedy, Mr. Williams, myself, and several 
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other parties contracted to work the Ardoyne plantation on a share 
system that year. 


(Witness asked the following question of Mr. Kennedy): Was it 
not in 1874, Mr. Kennedy ? 


Q. Did you work a portion of the place the year of the overflow ? 

A. Yes, sir; that was in 1874; that was the year we were work- 
ing ~ place on a tenant system ; that was the year of the over- 

ow. 
405 Q. How much of that place was overflowed and how much 
was the damage? 

A. I think I was the only one damaged that year. I had the 
cane nearest to the woods. I think I lost—well, I know I lost about 
fifteen acres of cane, I think. 

Q. Did Nolan Williams work a portion also that year? 

A. Yes, sir. 

Q. How much did be lose? 

A. The water ran up as far as the ends of his rows and injured it 
a little bit, but I don’t know how much. I can't sav; very little. I 
don’t know that he lost anything. I know the water was at the end 
of his rows. It did not overflow it; it was pumped off. 

Q. Who worked the rest of it that’ year? 

A. Williams worked a portion of it; I worked a portion of it; a 
man by the name of Singleton worked a portion of it; a man by the 
name of Quick and a man by the name of Pregeant worked a por- 
tion of it,and a man by the name of Richard i a portion of it. 

Q. Was the whole place worked on shares. that year? 

A. And a man by the name of Viella worked a portion of it. 

Q. Was the whole place worked on shares that year? 

A. Yes, sir. 

Q. Did you lose any money that year on the portion you worked? 

A. No, sir; I made money that year. 
406 Q. You and Williams were the only two persons who lost 
anything ? 

A. I lost about fifteen acres of cane. I can’t say what Williams 
lost. If he did he lost very little, because the water only went up to 
the end of his rows. 

Q. Do you know whether sugar brought a good price that year? 

A. Yes, sir; it did. 

Q. Was it all made at the mill on the A rdoyne plantation ? 

A. Yes, sir; I believe it was. I know it was, because the cane was 
ground there 

Q. What qualities of sugar did the Ardoyne plantation make that 
year? 

A. It always made good sugar. 

Q. What kind did it make? 

A. Yellow, clarified, vacuuin-pan sugar, that was the only vacuum 
pan in the parish. 

r Did sugar of that quality bring a good or a small price ? 

. It brought a very good price then. 
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Q. On what terms were the crops of these tenants manufactured at 
the sugar-mil]l ? 

A. We took so much cane and so much land. Mr. Kennedy con- 
tracted to furnish them money to make the crop. He contracted to 


lend us the money, of course. - We were to return it to him, and we. 


to pay one-half of the grinding expenses and to divide the crop of 
sugar and molasses. 

Q. To whom was this crop shipped that was made in that 

ear? 
407 f A. I think it was shipped to S. H. Kennedy, or S. H. Ken- 
nedy & Co. [ did business with Mr. Mortimer. I don’t 
know whether I shipped it to Vairin & Mortimer or Kennedy. 

Q Do vou know whether the plantation was worked subsequent 
to 1874 under the share system by Mr. Kennedy ? 

A. No, sir; that was the first year. 

Q. Was it worked afterwards on shares ? 

A. Yes, sir; our contract, I think, was for three years. 

Q. You continued for three years working on shares? 

A. Yes, sir; I don’t know but what we worked one year longer 
on shares. I don’t know but what we renewed the contract for one 
year longer. 

Q. Do you recollect whether you made a profit each year? 

A. Yes, sir; I did not make any profit one year. 

Q. Which year was that? 

A. The last year we worked the place. | ‘ 

. Was there much loss that year ? 

A. I don’t know what the others lost on the plantation. I know 
I lost considerable. 

Q. During those three or four years you remained there you all 
ways worked on shares ? 

A. I think we worked one year longer than the contract. I think 
we worked four years, but I am certain it was three; whichever 
year it was—the last year, 1877, I think, or 1878—the last year I 

know I lost money. It was avery bad year; we had frost 
408 when the cane was very green; I think we had a wind that 
year that blew the cane down, and it injured the cane; we 
had an early frost, and we had a poor sugar maker. I think we 
would have made more sugar if we had had a better sugar maker. 

Q. Did you repay Mr. Kennedy the advances made by him to you 
during those years ? 

A. Yes, sir. I owed Mr. Kennedy after I left the plantation— 
or Messrs. Vairin & Mortimer—and I paid them on a sight draft of 
John Calder & Co. after I left the plantation and was on Mr. 
Schaefer's place. I had not settled for some time after leaving there 
because Mr. Williams owed me some money, and Mr. Williams had 
told me that he would balance accounts, and then Mr. Kennedy claimed 
that it was not that way it should be done; Mr. Kennedy claimed 
that my contract with Mr. Williams had nothing to do with him, 
and his contract with me had nothing to do with Mr. Williams. 
Is not that true, Mr. Kennedy ? 
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Q. The result is, that you paid all you owed Mr. Kennedy, or 
Vairin & Mortimer. 
A. Yes, sir. 


Cross-examination by Mr. McConneE.e: 


Q. You say that you were not present at the sale of the planta- 

tlon when Mr. Kennedy bought it in March, 1874? 

A. I don’t think I was. 
409 Q. You were at Houma? 

A. The sale took place at Houma; I think I was on tne 
plantation attending to my business. 

Q. You don’t know whether you were at the sale or not? 

A. I feel very certain I was not; these things happened ten years 
ago, and we have got to testify as near as we can, not having spoken 
of the matter since. 

Q. If you had been present at the sale you would certainly have 
recollected it ? 

A. I would. 

Q. And you don’t recollect it? 

A. No, sir; I think I was attending to my business on the plan- 
tation. -° 

Q. You were appointed by the court, with Mr. Ed. McCullom, to 
appraise that plantation, were you not? 

A. I don’t recollect anything about that; it may have been my 
father. 

Q. You and Mr. McCullom appraised the place? 

A. I don’t remember it; my father was there; my name is C. A. 
Buford ; it may be, but I don’t remember anything about it; I say 
that it is very likely that I did, but I don’t remember anvthing 
about it; the reason why I say probably it was my father, because I 
know he was there at the tine, but I don’t remember anything 
about it. 7 

Q. “Colton A. Buford ?” 

A. That is my name. 
410 Q. Mr. Buford, you say that you have now no recollection 
of having been one of the appraisers of that plantation, or 
having been at the sale? 

A. No, sir; I have not. : 

Q. It has passed from your memory if you were? 

A. Yes, sir. | 

Q. It has been so long ago that you can't recollect whether you 
were ? 

A. No, sir; I cannot. 

Q. It has been so long ago that you can’t recollect? 

A. No, sir; I cannot; if I had been with Mr. McCullom an bour 
ago, and talked with him about it, probably it would come back to 
my mind again, but not having expected to be questioned about it 
I can’t recuilect. 

Q. After our conversation on the subject you can’t now recollect 
whether you appraised it or not? 

A. I don’t remember; I haven't the slightest recollection of it. 
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Q. Your father is James A. Buford ? 

A. Yes, sir. 

Q. And your name is Colton A. Buford ? 

A. Yes, sir; it is not spelled right there, but it is intended for my 
name. 

Q. It appears from the answer filed in this case that you and Mr. 
Ed. McCullom were the appraisers of that plantation, and we are 
unable to find in the papers the appraisement itself. 

A. Well, I take it for granted that I was one of the apprais- 
411 ers; still I have no recollection of it; if I were to talk the 
matter over with Mr. McCullom I would possibly remember 

all about it. 

Q. If you were one of the appraisers at that time, and took your 
oath to appraise that property, and did appraise it—you certainly 
appraised it—you did so under oath—it is then a fair valuation ? 

A. Yes, sir. : 

Q. If, then, you did make such an appraisement anything you said 
in your testimony to-day—which is ten years afterwards—would cer- 
tainly have to give way to the sworn statement made by you ten 
years ago. Is not that correct ? 

A. Certainly. When I made that appraisement I did it in the 
very best of faith. 

Q. You have no recollection of anybody approaching you to make 
an unfair or false appraisement of that property, have you ? 

A. No, sir. 

Q. There is nothing in your memory of that kind ? 

A. No, sir. In speaking in my testimony of the value of the 
mules ten years ago the answer I gave was in regard to what mules 
are worth to-day. 

Q. If you made an appraisement under oath of the mules that 
were on the plantation at the time of the sale, in March, 1874, that 
was a proper valuation ? 

A. Yes, sir. 

Q. The value made in the appraisement ? 

A. Yes, sir. 
412 Q. You stand by the appraisement that you then made, if 
you did make it? 

A. Yes, sir; I do. 

Q. It appears by the return of the sheriff of the sale in this case 
that the appraisement was made by Edward McCullom and Colton 
A. Buford. You are acquainted with Mr. Edward McCullom ? 

A. There is no Edward McCullom that I know of; it is Edmond 
McCullom. 

Q. There is only one Edmund McCullom in that parish ? 

A. Yes, sir; Edmond Slaterer McCullom. 

Q. He has testified already in this case that he was one of the ap- 
praisers in this case with Colden A. Buford. It appears by that ap- 
praisement and his testimony in this case that that appraisement 
was made by an aggregated amount, although it was appraised in 
parcels with all the buildings and improvements on the plantation, 
and all the implements and animals, &c., and improvements thereon 
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and thereto belonging in the sum of twenty-seven thousand five 
hundred and thirty-six dollars and sixteen cents ($27,536.16). If 
the papers or record in this case show the fact that you did, under 
oath at that date, make that valuation of that plantation and these 
implements, animals, &c., and improvements thereon and thereto 
ee ti do you not stand by that appraisement as then made ? 

. Ido. 


~ Q. Is there any other person there that we could be mis- 
413 ‘taken in for Colden A. Buford ? 

A. None that I know of. No, sir; there is not. There is 
— James A., my father, and myself. Weare the only two Bufords 
there. 

Q. It would be more likely that you would be called up to ap- 
praise the plantation rather than your father, you knowing its 
value ? : 

A. My father has been there for forty years, and I thought prob- 
ably there was a mistake and that it was him and not me, he know- 
ing the place so well. I think now that it was myself. 

Q. You think now that it was yourself that appraised the place and 
affixed the name “Colden A. Buford ’’.to it? 

. Yes, sir. | 
. You had been on the plantation ? | 
. I was ten years on the plantation working as overseer. 
In 1874 you were on the place 6 years ’ 
. Yes, sir. 
So you appraised the place at its actual valuation at that time ? 
. Yes, sir. : 
W hat was your age at that time? 
. Iwasaman; Iam thirty-nine years of age now. 
So you were twenty-nine years of age in 1874, when you ap- 
praised this plantation ? 

A. Yes, sir. 

Q. You were then twenty-nine years of age? 

A. Yes, sir. 

: Q. Now, Mr. Buford, what is the character and standing of 
414 Mr. Edward or Edmond McCullom, who was the coappraiser 

with you? 

A. I don’t think there is any gentleman who stands any better 
than Mr. Edmond McCullota in the parish. 

Q. If Mr. McCullom made an appraisement of that plantation in 
1874 under oath and of its improvements, implements on it, and the 
animals, &c., on it, what would you say of that appaisement as to 
whether it was a fair appraisement or not? 

A. I say that I am satisfied that Mr. McCullom acted in accord- 
ance with his judgment; that he appraised it at exactly what he 
thought it was worth. 

Q. Is he a man that could be swerved, in your opinion, from the 
path of right, honesty, or integrity ? 
A. No, sir; I don’t think so. 

Q. That is his general reputation? 
28—554 
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Q. Your father is James A. Buford ? 

A. Yes, sir. 

Q. And your name is Colton A. Buford ? 

A. Yes, sir; itis not spelled right there, but it is intended for my 
name. 

Q. It appears from the answer filed in this case that you and Mr. 
Ed. McCullom were the appraisers of that plantation, and we are 
unable to find in the papers the appraisement itself. 

A. Well, I take it for granted that I was one of the apprais- 
411__ ers; still I have no recollection of it; if I were to talk the 
matter over with Mr. McCullom I would possibly remember 

all about it. 

Q. If you were one of the appraisers at that time, and took your 
oath to appraise that property, and did appraise it—you certainly 
appraised it—you did so under oath—it is then a fair valuation ? 

A. Yes, sir. 

Q. If, then, you did make such an appraisement anything you said 
in your testimony to-day—which is ten years afterwards—would cer- 
tainly have to give way to the sworn statement made by you ten 
years ago. Is not that correct ? 

A. Certainly. When I made that appraisement I did it in the 
very best of faith. 

Q. You have no recollection of anybody approaching you to make 
an unfair or false appraisement of that property, have you ? 

A. No, sir. 

Q. There is nothing in your memory of that kind ? 

A. No, sir. In speaking in my testimony of the value of the 
mules ten years ago the answer I gave was in regard to what mules 
are worth to-day. 

Q. If you made an appraisement under oath of the mules that 
were on the plantation at the time of the sale, in March, 1874, that 
Was a proper valuation ? 

A. Yes, sir. 

Q. The value made in the appraisement ? 

A. Yes, sIr. 
412 Q. You stand by the appraisement that you then made, if 
you did make it? 

A. Yes, sir; I do. 

Q. It appears by the return of the sheriff of the sale in this case 
that the appraisement was made by Edward McCullom and Colton 
A. Buford. You are acquainted with Mr. Edward McCullom ? 

A. There is no Edward McCullom that I know of; it is Edmond 
McCullom. 

Q. There is only one Edmund McCullom in that parish ? 

A. Yes, sir; Edmond Slaterer McCullom. 

Q. He has testified already in this case that he was one of the ap- 
praisers in this case with Colden A. Buford. It appears by that ap- 

praisement and his testimony in this case that that appraisement 
was made by an aggregated amount, although it was appraised in 
parcels with all the buildings and improvements on the plantation, 
and all the implements and animals, &c., and improvements thereon 
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and thereto belonging in the sum of twenty-seven thousand five 
hundred and thirty-six dollars and sixteen cents ($27,536.16). If 
the papers or record in this case show the fact that you did, under 
oath at that date, make that valuation of that plantation and these 
implements, animals, &c., and improvements thereon and thereto 
—— do you not stand by that appraisement as then made ? 

. I do. 


Q. Is there any other person there that we could be mis- 
413 taken in for Colden A. Buford ? 

A. None that I know of. No, sir; there is not. There is 
-— James A., my father, and myself. We are the only two Bufords 
there. 

Q. It would be more likely that you would be called up to ap- 
praise the plantation rather than your father, vou knowing its 
value ? 

A. My father has been there for forty years, and I thought prob- 
ably there was a mistake and that it was hie and not me, he know- 
ing the place so well. I think now that it was myself. 

Q. You think now that it was yourself that appraised the place and 
affixed the name “Colden A. Buford ’.to it? 

. Yes, sir. 

You had been on the plantation ? 

. I was ten years on the plantation working as overscer. 

In 1874 you were on the place 6 years ” 

. Yes, sir. 

. So you appraised the place at its actual valuation at that time ? 
Yes, sir. 

. What was your age at that time? 

I wasa man; I am thirty-nine years of age now. 

. So you were twenty-nine years of age in 1874, when you ap- 
praised this plantation ? 

A. Yes, sir. 

Q. You were then twenty-nine years of age? 

A. Yes, sir. 

Q. Now, Mr. Buford, what is the character and standing of 
414. Mr. Edward or Edmond McCullom, who was the coappraiser 
with you? 

A. I don’t think there is any gentleman who stands any better 
than Mr. Edmond McCullota in the parish. 

Q. If Mr. McCullom made an appraisement of that plantation in 
1874 under oath and of its improvements, implements on it, and the 
animals, &c., on it, what would you say of that appaisement as to 
whether it was a fair appraisement or not? 

A. I say that I am satisfied that Mr. McCullom acted in accord- 
ance with his judgment; that he appraised it at exactly what he 
thought it was worth. 

Q. Is he a man that could be swerved, in your opinion, from the 
path of right, honesty, or integrity ? 
A. No, sir; I don’t think so. 

Q. That is his general reputation? 
28—554 
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A. Yes, sir; that is his general reputation among the people who 
know him in the parish and out of the parish. 

Q. A gentleman testified here the other day by the name of 
Schaefer. What is his reputation for truth and veracity ? 

A. There are several Schaefers. There is a W. L. Schaefer, a T. 
Schaefer, and an F. Schaefer. 

Q. I mean W. L. Schaefer. What is his reputation in the parish 
where he lives for truth and veracity ? 

A. Under oath? 

Q. Yes. 

A. I believe he would tell the truth. 

Q. What is his general reputation? 
4ld A. The people say there that when Bill is not sworn he will 
tell a story, but I don’t think he would under oath ; I don’t 
think any one there would believe he would do it under oath ; he 
has a way of talking; that is, he tells things sometimes that he 
don’t mean. 

Q. He has an inflated way of making statements; in talking he 
likes to talk big ? 

A. But in business generally, I believe, if you went to Bill 
Schaefer and asked him a question I believe he would tell you the 
truth, but if you were to meet Bill on the street here and he would 
talk about his crop I would not believe him at all. 

Q. Where he has made statements about his money matters is he 
not apt to be inflated in his talk ? 

A. I believe he 1s honest. 

(2. You say that if he talked about his crop you would not be- 
lieve him; now, 1s not that on account of his habit of talking big? 

A. I believe so; I believe that he means to tell the truth, but 
most of the people there say that if they ask Bill Schaefer how much 
sugar he made, and he would say five hundred barrels, they would 
believe he made three hundred and fifty ; I believe he says this not 
to tell lies, but it is a sort of a blustering way he has of talking. 

(). Now, is it nota fact that this Mr. William Schaefer who has 
testified himself that he went into court and made a surrender of 
his property forthe benefit of his creditors—is it not a fact that he 
did not have a great deal of money to buy plantations with? Do 

you not know that he has got a way of talking of his ability 
416 to buy plantations, or whether he has the money to buy them 
with or not. 
7 A. I have always known Mr. William Schaefer to act up to what 
@ Says. 

Q. Do you recollect what year he surrendered his property to his 
creditors and took the benefit of the insolvent laws of this State ? 

A. I have an indistinct recollection of his doing so, but I don’t 
remember what vear it was; I don’t remember; I cannot say. 

Q. How fur from Mr. W. L. Schaefer’s plantation do you reside 
now ? 

A. I reside, I suppose, forty-five (45) miles from his place. 

Q. How near to where he was living did your reside ten (10) years 


ago? 
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A. About two miles and a half; I think not to exceed that ; prob- 
ably not that far. 

Q. You resided on the Ardoyne plantation then ? 

A. Yes, sir; and he resided on the Cedar Grove. 

Q. And that is two and a half (23) miles from Ardoyne ? 

A. Schaefer’s house, I think, is about two and a half miles from 
the Ardoyne plantation house. 

Q. Did you know anything of the pecuniary circumstances of Mr. 
William L. Schaefer ten years ago ? 

A. No, sir. 

Q. Is he likely to have five or six thousand dollars in his house 
locked up in an iron safe? : | 

A. I don’t know ; Bill Schaefer don’t generally tell people when 

he has money. 
417 Q. Why not? 
A. I don’t know. 

Q. Can you give us his reason for not telling that he has money? 

A. Not as I know; I don’t know. 7 

Q. Did you ever know of a planter keeping five or six thousand 
dollars in his house in his iron safe?. . 

A. No, sir. 

Q. Did you ever hear of it? 

A. I think I heard of it, but I don’t know it. 

Q. Can you recollect who that planter was ? 

A. I think—I have understood people to say that his father, the 
father of W. L. Schaefer, kept a good deal of money on the planta- 
tion. That was the talk among the people of the parish, but I don’t 
know whether they knew more than | did about it. 

Q. But you never knew of any such thing yourself? 

A. No, sir. 

Q. You have stated that to duplicate the machinery on the place 
would cost over twenty thousand dollars ? 

A. Yes, sir. 

Q. And you have stated that the average value of the mules on 
that place was one hundred and forty dollars apiece, and vou stated 
that the place had all the necessary equipments, machinery, &c., to 
make a crop, and the place was in good condition and not in a bad 
condition ” 

A. At that time; yes, sir. | 

Q. And I understand you to say that all you lave said here 

418 to-day in the way of similar testimony to that is to be quali- 

fied by any appraisement you nade ten vears ago, and that 
appraisement you stand by? 

A. Yes, sir. If there is any difference between the testimony I 
have given here to-day as to the valuation of the things on the place, 
the machinery, &c., and the place itself, or otherwise—between this 
testimony I have given to-day and the appraisement I made of it 
ten years ago—this testimony must give way to the appraisement, 
and the appraisement must stand, because it has been ten years now 
since these things took place, and the appraisement I made then 
under oath would naturally be the correct estimate, certainly. 
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Q. I understood you to make some remark about what Mr. Wil- 
liams told you before the sale to the effect that Mr. Kennedy was 
going to buy the place for his, Williams’, benefit? 

A. Yes, sir. 

Q. How long before the sale was it that Mr. Williams told you 
that ? 

A. I don’t really remember, sir. He frequently told me so, and 
that was the general impression among everybody there—that Mr. 
Kennedy was going to buy it in for him. I think that.was the 
general impression all over the parish. My friends and his friends 
knew it. 


Objection. Mr. McConnell, attorney for S. H. Kennedy, J. Vairin, 

and R. E. Mortimer, respondents, objects to the answer given 

419 by the witness, on the ground that it is not responsive to the 

question asked, but simply a voluntary statement of the wit- 

ness; also objected to on the same grounds already urged against 
the testimony given by the witness in his examination-in-chief. 


Q. You can’t recollect how long before the sale it was that Mr. 
Williams told you that? 

A. No, sir; I have no recollection. 

Q. Do you remember where Mr. WiJliams was when he told you 
that ? 

A. I don’t remember that. I remember talking about money 
matters, and it came up in that way. 

Q. Did Mr. Kennedy ever tell you that? 

A. No, sir. 

Q. Or anything like that ? 

A. No, sir; Mr. Kennedy and I had no conversation whatever 
that I remember of. 

Q. You say that you worked this place for three or four vears 
after the sale as a tenant? 

A. Yes, sir. 

Q. In what year was the place overflowed ? 

A. In 1874—that 1s, that was the year of the overflow. 

Q. You stated that you paid Mr. Kennedy the advances made by 
him. Is it nota fact that these advances that were made to you 
were not made by Mr. Kennedy personally, but made by the house 
of Vairin & Mortimer? 

A. think that is the case. 

Q. When you spoke of having dealt with Mr. Kennedy you mean 
Vairin & Mortimer? 

A. Yes, sir; and that money that I paid in our final set- 
420 =tlement when I came out behind I paid it to Vairin & Mcr- 
timer; I gave them a sight draft. 

Q. When you spoke of Mr. Kennedy and Williams in the way 
you did you supposed he was a member of the firm of Vairin & 
Mortimer ? 

A. I looked to Mr. Kennedy for everything I got and what I 
wanted. 

Q. But you dealt with the house of Vairin & Mortimer ? 
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A. Yes, sir; we wrote to them for supplies, and we got our money 
from them. 

Q. Is the mill that is on the plantation now the same mill that 
was on it when it was sold in 1874 ? 

A. They put a new mill on the place since then. 

Q. What is the new mill worth ? 

A. It is a very fine mill. 

Q. What is it worth? 

A. I don’t know what it is worth; all I know is what Mr. Wil- 
liams told me. 


Objection. Mr. Grant, attorney for complainants, objects to the 
question. 


I think, as near as I can remember, they told me the mill cost 
ten to twelve thousand dollars—mill and engine. I think Mr. Tay- 
lor told me so; I think it is in that neighborhood. 

Q. That mill has been put on the place penny ? 

A. Three or four years ago. 

Q. What became of the old mill and engine ? 

A. Mr. Williams told me that he had sold it. 
421 Q. What did he get for it? 
A. I don’t remember. 

Q. Wasn’t it a mere trifle ? 

A. It was considered a poor mill aside of this fine mill, but before 
that it was considered a very good mill. 

Q. After this new mill caine on it was considered a poor affuir ? 

A. Yes, sir. 

Q. Please state, if you remember, whether you did not make an 
offer for that old mil yourself ? 

A. Since you come [to] speak about it, I think I did; I hada 
small mill, and I was putting it up; it was a small one alongside of 
that old mill he had on the place, and my mill burned down, and I 
thought as he had thrown this mill and engine out that | could get 
it ot yer than paying the foundry for repairing mine. 

hat did you offer him for it? 

z I don’t remember of offering him anything ; I thought I could 
get it cheaper than to pay for repairing anine. 

Q. Let us see if you recollect or not that when Mr. Schaefer was 
manager of the Ardoyne plantation that he sold the old mill and 
engine for twenty-five dollars. 

A. I was told so; I think a party told me that Mr. ements a 
bought the mill. 

Q. Who told you that—Mr. Schaefer ? 

A. I don't know who told me so, but I understood that from some 

one on the place. 
422 rs The mill and engine was sold for twenty-five dollars’ 
Yes, sir. 

Q. an that was the same mill.and e ngine that was on the plan- 
tation when you appraised the plantation ” 

A. Yes, sir. 


PAS OL eR Oe 


222 THE NEW ORLEANS NATIONAL BANKING 


The foregoing testimony taken before me May 10, 1884, in short- 
hand, and reduced to writing by the stenographer. 

May 15, 1884. 

Attest : (Signed) K. LOEW, Examiner. 


S. L. Polock, being sworn, says that the foregoing is a true manu- 
script of the testimony taken by him in short-hand May 10, 1884. 


(Signed) S. L. POLOCK. 
Sworn to and subscribed before me May 15, 1884. 
(Signed) kK. LOEW, U. &. C. 


423 United States Circuit Court, Eastern District of Louisiana. 


New ORLEANS Nat’. B’Nx’G Ass’N 
vs. No. 9980. 
E. D. Le BReEtTon et als. 


Testimony for defendants. 
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May 24, 1884. 
United States Circuit Court, Eastern District of Louisiana. 


NEw ORLEANS Nat’L B’Nk’G Ass’N 
| v8. No. 9980. 
E. D. Le Breton et als. 


New OrveEAns, May 24th, 1884. 


Testimony taken on behalf of the defendant, the State National Bank, 

under the 67 rule, as amended, of the courts of equity of the 

United States before Killiam Loew, special examiner duly 

424 appointed and qualified to take the depositions of witnesses 
in the above-entitled cause. 


Present: James McConnell and Henry B. Kelly, Esqrs., solicitors 
for defendant, the State National Bank ; William Grant, Esq., solici- 
tor for complainant. 


Frank N. BuTLER, a witness produced (jurat waived) and ex- 
amined on behalf of defendant, deposes and says : 


By Mr. McConnetr: 


Q. You are a member of the bar of New Orleans ? 

A. Yes, sir. 

Q. How long have you been such ? 

A. I was admitted to practice in 1867. 

Q. You have been constantly practicing here since ? 

A. Yes, sir. | 

. Were you not for several years a member of the law firm of 

Lacey & Butler? 

A. Yes, sir; from the time I was admitted to the bar until Mr. 
Lacey’s death in 1882. 


_—— 
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A. Do you know anything of the sale of the Ardoyne plantation, 
in the parish of Terrebonne, on the 7th March, 1874? 

A. I was present at the sale made by the sheriff, I think of the 
= of Terrebonne, at that time; I do not remember the date ex- 
actly. 

Q. State how you came to be present at that sale, and whether 

you had any interests to look after, and, if so, what they were. 
425 A. I represented a claim of Mr. Lacey’s. It was a personal 

claim of his. He was the attorney of the estate of A. A. Wil- 
liams. Mr. Lacey was employed by the testamentary executor, Mr. 
James McCaleb Williams, and he was the attorney in charge of the 
legal affairs of the estate until his death. Previous to his death 
his claim for professiunal services had been recognized and allowed 
by the testamentary executor, and my recollection is that it had 
‘been passed upon and approved in the judgment homologating the 
provisional account of the executor. After the death of the executor 
Mr. Lacey ceased to be the attorney of the estate, the dative executor 
employing other counsel. Mr. Lacey was not paid his claim, and 
the heirs of A. A. Williams had bought in certain properties of the 
estate. They disputed his claim, and in order to make it good he 
brought a suit against Nolan Stewart Williams and Mrs. Von Phul 
to compel them as purchasers of this property to bring the proceeds 
of the property into the mortuary, that his claim might be paid out 
of them, and pending his suit the property referred to as the Ardoyne 
plantation was proceeded against to be sold by the mortgage cred- 
itors. I believe it was Mr. Kennedy or the bank of which he was 
president; I don’t remember which. At all events, it was a matter 
in which Mr. Kennedy figured, and Mr. Lacev and myself believed 
that the purchaser at that sale, whoever it was, should be advised of 
the fact that there wasa claim of his against the estate, for which he 
was trying to have the persons in possession of this property to bring 

— into court. At all events, he had a claim of $6,500, and I, 
426 at his request, went down to Houma and attended the sale, 

and after the sheriff had made his crv I read a declaration of 
this claim in the presence of everybody, so that they might be ad- 
vised of it, and the sale went on. as 

Q. If I understand you, the claim of George T. Lacey that you rep- 
resented as counsel was one that affected the Ardoyne plantation ? 

A. Yes, sir. 

(. Was it or not Mr. Lacey's interest, so far as this claim was con- 
cerned, that the Ardoyne plantation should at that sale bring the 
largest amount possible or all that it was worth’ 

A. I should say so. 

Q. That was the interest of Mr. Lacey ” 

A. I don’t know that Mr. Lacey or myself thought that the prop- 
erty would bring an amount insufficient to pay, but we wanted to 
advise anybody who might be purchasing this property of the ex- 
istence of this claim. Of course it was Mr. Laccy’s interest to have 
the estate realize as much as possible, because he was asserting a 
privilege against it. 
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Q. And if the privilege failed—if he came in as an ordinary cred- 
itor—he was interested in having the property bring more than the 
mortgages on it? 

A. Yes, sir; I believe so. He felt pretty certain that he would 
maintain his privilege. 

But his claim stood disputed by the executor? 
427 Yes, sir; at all events, I know it had not been paid, and I 
know the case was not finally decided. 

Q. With regard to that sale itself, state what you know of it with 
regard to its being a fair sale, or a sale which appeared to be con- 
ducted clandestinely. 

A. I saw nothing in the proceedings there that showed it was any- 
thing but a sale in the ordinary course of legal proceedings. There 
were persons there; I don’t know the number of people, but they 
were there. I don’t know about their bidding, but I know some of 
them were there that I recollect; one of them was Mr. Minor; he 
was at the sale, if I recollect aright. 

Q. You stayed at his house while you were there ? 

A. Yes, sir; I was a guest of his at the South Down plantation, 
about a mile and a half from the town of Houma. 

Q. The sale was made at the town of Houma ? 

A. The sale was made by the sheriff from the platioren of the 
court-house porch. 

Q. Have you attended sales of plantation property in the country 
before as an attorney ? 

A. I have on one occasion that I remember distinctly down in the 
parish of Assumption, at Napoleonville, about 1874 or 1875. 

Q. I want you to state fully whether there was anything that 
transpired at that sale to impress you with the idea that it was a 
clandestine sale ? 

A. Well, [ never had the remotest idea that there was any- 
428 thing clandestine about it; it certainly left no such impres- 
sion on my mind. 

Q. Was there anything said to you at that sale that day or did 
you hear any remarks at or before or after the sale which impressed 
your mind with the idea that the sale was a collusive one in any 
manner, shape, or form ? 

A. Not that I have the faintest recollection of. 

Q. What time in the day did the sale take place ? 

A. About midday. 

Q. In an open and public manner? 

A. Yes, sir; an open and public manner. 

Q. How many persons were present at the sale ? 

A. I cannot say, but there were twenty-five, thirty, or maybe fifty ; 
there were a number of people there. 

Q. How long were vou out in the country on that occasion before 
attending that sale? 

A. I think I was there two days before the sale took place; I re- 
remained there, I remember, about three days. 

- Where did you stay ? 

I was the guest of Mr. Henry Minor, South Down plantation ; 
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I was a guest at his residence, and I went into town every day and 
examined the proceedings on which this sale was to be made as to 
their regularity ; I went down to see how things were going on and 
to make this announcement at the time of the sale, and I am sure 
that I examined the matter as a prudent attorney would to see that 
the sale was made as it should be; I had an interest in protecting 
Mr. Lacey’s rights. 
429 Q. Will you state how you acquired the information that 
this sale was going to be made? 
z A. That I cannot reinember. I did not recollect until I looked 
at my docket this morning that there was a separate suit pending 
against all of the Williams heirs to compel them to put this prop- 
erty into the mortuary. I was under the impression that the mat- 
ter was pending on the opposition to the executor’s account, but 
I find there was a separate suit brought, and that suit was pending 
when I was informed—some way or other that I don’t know—that 
this sale was to be made. I had ample notice of it because I went 
down two days before the sale took place. 

Q. You had ample notice that the sale would take place ? 

A. Yes, sir; because I went down two days previous. 

Q. Have you any reason to believe that vou got it in any other 
way than any of the other creditors of Nolan S. Williams may have 
obtained it ? | 

A. I cannot imagine that I got it in any peculiar way. I don’t 
know how I was informed; I have no recollection of low the infor- 
| mation was imparted to me, but I know I had ample notice, notice 
sufficient in time to enable me to prepare a declaration of this claim, 
which was thought to be in proper form and substance, and to en- 
able me to be there two days before the sale; I recollect spending 
about three days there. 7 

Q. You say that you examined these proceedings and found them 
regular and legal for the sale of this property ? 

A. I cannot state now what investigation I made, but I think 

everything was in proper order there. 
430 Q. Was there anything in the proceedings which struck 
you as to anything clandestine about thetn ? 

A. Well, if there was I have not the .remotest recollection of it: 
there is not an idea in my mind as to that. 

Q. Did you hear anything said at that sale that left the impres- 
sion on vour mind that the sale was clandestine ? 


A. No, sir. 
Q. Did you hear anything in Terrebonne while you were there, 
at or before or after the sale, that there was anything unfair or clan- 
| destine about the sale ? 


A. No, sir. 

Q. Do you know Mr. Edmund McCullom, of that parish ? 

A. I think Ido; I know a Mr. McCullom, and my intercourse 
with that gentleman I know was brought about in this way: When 
I was a law student under Mr. Lacey, and I think after I was admitted 
to the bar, he still had the management of the estate of Mr. Wal- 
worth, a gentleman who died leaving a large estate, and by his will 
29—554 
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leaving the bulk of it to the blind; and there was a legacy in his 
will of more than $100,000 to Mrs. McCullom, and I think that is the 
way I became acquainted with that same Mr. McCullom; I knew 
him quite intimately, as I often saw him at the office. 
Q. What was the character of Mr. Edmund McCullom in that 
arish ? 
A. Well, that Mr. McCullom was certainly a very high-toned gen- 
tleman. 
(.. How did he stand as to character for integrity and fair deal- 
ing ? 
431 A. Well, it never was questioned during my intercourse with 
him; I judge from his bearing that he was a man of high 
tone and manner. | 
Q. Do you know Mr. Colton A. Buford ? 
A. No, sir. 


By Mr. Ketry: 

Q. Do you know what lawyers had charge of this foreclosure 
suit ? 

A. Well, I recollect that Randolph, Singleton & Browne were the 
attorneys of Mr. Nolan Stewart Williams; [ do not know whether 
they were the attorneys that signed the petition for the foreclosure 
or not. 

(J. State the standing of the firm of Randolph, Singleton «& 
Browne. 

A. I don’t know of any firm that stands higher at the bar of 
Louisiana or any other bar. 

(QJ. Do you think that firm was capable of entering into and carry- 
ing out a fraudulent scheme ? 

A. I am sure they or any member of the firm would not. 

Q. Do you think they would have filed the petition on which to 


’ sell out in order to defraud creditors ? 


A. Well, | will state that my acquaintance with them was of a 
very intimate character, because I grew up in my profession almost 
under their tutelage. Mr. Randolph kept his office next to us, and 
I was in and out of his office almost every day. My acquaintance 

with the other members of the firm was equally intimate. I 
432. was in daily intercourse with them, and, I am sure no enco- 
mium would be too high for their integrity and standing; as 
a law tirm I am sure that would never be questioned by anybody. 
By Mr. McConxe.r : 

Q. You have stated that vou examined these legal preceedings 
that were taken in the parish of Terrebonne for the sale of that 
plantation, and vou have stated also that vou found everything, so 
faras you recollect, in legal form ? 

A. Well, I will not be positive; it is a long time since the affair 
occurred ; I feel as sure as I can do of anything; Iam _ not posi- 
tively certain about that; I did examine the proceedings that were 
of record in that parish with reference to the sale of that property, 
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and I have no recollection that there was anything irregular about 
them, but I cannot at this lute date state any particulars. 

Q. I will ask you with regard to the foreclesure of mortgages in 
this State whether it is or not anything unusual for the debtor to 
waive certain of the delavs accorded to them by law. 


Mr. Grant, fur complainant, objects to the above question. 


A. I have known such waivers to be made frequently. 

Q. In your practice where you have had suits to foreclose mortgages 
you have had debtors waiving the delays allowed by law ” 

A. Yes, sir. 

Q. For the purpose, I suppose, of saving costs ? 

A. Well, that was one reason, unless there was another reason for 

having these matters speeded. | 
433 Q. Then in your practice a confession by the defendant and 
a waiver of the delays accorded to debtors by law is not nec- 
essarily a badge of fraud ? | 

A. No, sir; not at all. I have known it to be done by people who 
had not the remotest idea of committing any wrong. I think it is 
evidence of the honesty of a defendant who owes a debt aud knows 
he owes it to facilitate his creditor in getting a judgment if his cred- 
itor desires it unless he expected to give him an undue preference. 

Q. A waiver of this notice you take to be evidence of honesty on 
the part of the debtor and the fraudulent part of it 1 understood 
you to suy would consist in a debtor endeavoring to give an unjust 
preference ? 

A. That is it, except I don’t know what the peculiar reason was 
in this case. 

Q. I am purposely not telling vou, because I want to know simply 
what the general practice is—whether the waiver of the debtor of 
the formalities, delays, and notices of the law is of itself a badge of 
fraud in this State. 

A. Not in the slightest degree is it a badge of fraud. 

Cross-examipation by Mr. Grant: 

Q. Do you know anything of the facts involved in ‘that case of 
Kennedy against Williams ” 

A. No, sir. I only remember indistinctly that Mr. Kennedy or 

his house or the bank were Jetting the dative executor have 
434 woney to run the plantation, but I do not remember the exact 
details. I never had occasion to exumine the account. 

Q. You don’t know what bearing the confession of judgment had 
in this particular case, or the waiver of notice in this particular case 
would have, upon the rights of the parties ” 

A. No, sir; I do not, in that particular case. 

Q. Therefore the opinion which you now express is a general 
opinion that dees net apply to that particular case ” 

A. It is a general opinion. I do not give it to apply to this par- 
ticular cause, because I do not know what the facts were. | de net 
think, from what I have beard or seen in connection with the case, 
that there was anything wrong about it. 
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Q. Do you know, as a lawyer, that where a proceeding affects the 

rights of third persons that waivers and such are viewed with sus- 
icion ? 

' A. Yes, sir; with regard tothird parties, if a third party is injured - 

by the confession of the party or the waiver of the formalities it is 

open to inspection. 

Q. So that all your answers have been hypothetical, without being 
based on this particular case? 

A. My answers were those that I have spoken of in this particular 
case, where they are general. I havespoken of them as general, and 
where they are specific I have stated they were specific. 

Q. Are you prepared to say that all the proceedings there were 

regular ? : 
435 A. I am not, because I have no recollection at this date; 
all I can say is that from the examination I made—whether 
that was particular or minute I cannot now say—lI do not remem- 
ber, but it has left no impression whatever on my mind that there 
was anything wrong in connection with the sale. 

Q. How long had you been at the bar then? 

A. I came to the bar in 1867, and I had a great deal of experi- 
ence as practitioner until 1874. Mr. Lacey was city attorney from 
1870 to 1876, I think, and that threw upon my shvulders a great 
deal of our private business, much of which I managed without 
his assistance, and at that time we had a good business. 

Q. Had ‘you any conversation with Mr. Kennedy, or with Nolan 
S. Williams, with regard to this sale? 

A. None that I remember, except what might be in a general 
‘way; I think I recollect now having seen both Mr. Kennedy and 
Mr. Williamins at the sale, and some conversation was had with 
reference to it, but what it was I do not remember. 

Q. You remember nothing special ? 

A. I do not recollect anything special. 

Q. You did not go there with any intention of bidding? 

A. No, sir; I went there simply to advise the purchasers of the 
fact that Mr. Lacey had a claim which he insisted was against this 
property, as well as against the heirs who purchased it, and had not 
then paid for it. 

Q. Who paid that claim ? 
436 A. Mr. Kennedy, I believe, or rather’ the money was aet- 
ually given to Mr. Lacey by Mr. Kennedy; whether the 
money was paid by him out of the funds furnished him by Wil- 
liams or not I cannot say. 

Q. That was after the sale? 

A. That was atter the judgment had been rendered in Mr. Lacey’s 
favor against the heirs, compelling them to pay the proceeds of the 
proceeds of the price of the properties which they bought into the 
mortuary, and a judgment also dismissing their appeal ; it was so 
final that they could not kick against it any longer, and they paid 
it. 

Q. It was against Mr. Van Phol as well as against Mr. Williams? 
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A. Yes, sir; they had bought the properties, their heirs did, 
claiming to pay for their shares as for shares of the estate. 


Ricnarp H. Browns, a witness produced (jurat waived) and ex- 
amined for the defendant, says: 


By Mr. McConsneE tv: 


Q. You are a member of the bar of the city of New Orleans? 

A. Yes, sir. : 

Q. How long have you been such ? 

A. Since 1854. 

Q. What firm are you a member of ? 3 

A. I was alone until 1867; then I went into the firm of Ran- 
dolph & Singleton, which then became Randolph, Singleton & 

Browne. 
437 Q. You have been a member of that firm since ? 
A. I was a member of that firm until Mr. Randolph died ; 
then myself and Mr. Singleton continued the business, and last year 
we admitted a young man into our office, and now it is Singleton, 
Browne & Choate. 

Q. There is a bill in equity filed in this suit attacking a sale of the 
Ardoyne plantation which was made on the 7th March, 1874. Have 
you read this bill in equity ? 

A. I have—three or four times. 

Q. Have you read their charges that are made in this bill with 
reference to the sale of the plantation at that time being a collusive 
and an unfair sale? ; 

A. Yes, sir. : 

Q. Will you please tostate whether your firm had any protessional 
connection with the sale of that plantation? 

A. Randolph, Singleton & Browne filed the petition for the execu- 
tory process under which that plantation was sold. 

Q. Will you please, in your own way, state precisely what connec- 
tion your firm had with it, which member of the firm personally had 
to do that, and what you did in the matter, and for whom and at 
whose instance you acted? 

A. Under Mr. Randolph's direction and advice the various claims 
which are mentioned in that bill were put in — the shape in which 
they are represented to be there. 

Q. You refer to the mortgage claims? 

438 A. Yes, sir; for the purpose, if possible, of work- out for 

the benefit of all their debts. It was also under Mr. Ran- 
dolph’s advice and instruction that Mr. Kennedy, representing his 
firm of Samuel H. Kennedy & Co., who were our chents, assumed 
the possession, they making advances to the plantation, with Nolan 
Stewart Williams on it, and having a prior mortgaye for their ad- 
vances (not only on the crop, but on the plantation itself) over all 
the others. These matters are matters of record, notarial record— 
that is, so far as the consummation of that is concerned. If I recol- 
lect right, Mr. Kennedy made these advances either one or two sea- 
sons, I don’t know which—I think two seasons—but, be that as it 


tre Ue sca At OF i ld r a ree Png es eee es RST eee eh ee ee qi « — — 5 , , , 


230 THE NEW ORLEANS NATIONAL BANKING ; 


may, that, instead of disembarrassing the plantation from debt and 
resulting in a benefit to all the creditors, it was going continuously 
behindhand. And, as is usual where mortgages are given to secure 
advances, there must be a statement of the debt under them, of the 
definite amount due on these balances, in order to secure executory 
process. Mr. Kennedy obtained the acknowledgment of Nolan Stewart 
Williams for the balance due on theseadvances. I think that act was 
passed before Mr. Guyol. This conclusion was reached after the crop 
of 1873, I think, was mortgaged, and under that it was imprudent for 
Mr. Kennedy to go any further in making these advances. This was 


‘in January, 1874, I think. Therefore it was necessary, for the ben- 


efit of the plantation or for anybody who wanted it, that a sale 

heal be made as quickly as it could be made, in order 
439 that whoever bought 1t should have the benefit of having the 

plantation as soon as it was possible to get it. It was for that 
reason—not to make the sule as late as the first Saturday in April— 
that these waivers were made, and special publications in the news- 
paper or a special issue of the newspaper made in the parish of Ter- 
rebonne, so that the requisite legal numbers of publications could be 
made, and the plantation sold on the first Saturday in March in- 
stead of making the sale on the first Saturday in April. I recollect 
that it was for the purpose of enabling the purchaser, whoever he 
might be, to provide for the crop of that year that these steps were 
considered necessary and most beneficial to all. Therefore the delay 
for the notices and other waivers were made by Mr. Williams, and the 
plantation was advertised in the Terrebonne paper once specially 
and the balance of the time in its regular issues. It was sold on the 
first Saturday in March, that being at that time (and it may be yet 
for all I know) the day on which all sales in the country parishes 
must take place. The rule then was that sales in the country must 
take place on the first Saturday of the month. I went out there and 
attended the sale. There were quite a large number of persons pres- 
ent; [don’t know how many, for I did not pretend to count them ; 
but the day being the first Saturday in the month, on which all 
sules took place at that time, there was quite a large number of per- 
sons at the court-house. 

Q. Were there other sales of property at that same sale” 

440 A. There were other sales, but I did not pay attention to 

them. It was the sule day of the month in the parish. It 
was divided up and bid off. I don’t know now whether Mr. Ken- 
nedy bid it off or [ bid it off. It was sold at public outery, and there 
was a large number of persons present from the vicinity—I don’t 
recollect the names now--but whose names were mentioned to me at 
that time, and whom [ knew were men of means and standing in 
the country. [fT had a list of the planters down there I probably 
could recall a number of them that were present, but they have now 
escaped my memory, | being only introduced there as a gentleman 
of the bar of New Orleans and meeting them. It is just like this: I 
might be introduced to Mr. Biernie, the executor of Burnside; | 
would know who he was by general reputation, and I know some of 
these gentlemen at that sale inthe same way, they being mentioned 


fea Dirt 


at 
. cs 
ero 
Ls : ” 
vie Se 
eae 
yo 


S-. een as 


L~. tanta tennt aro 


meee 


a gees PRA Ne eS ria ee EE SF $ 
. 


ASSOCIATION ET AL. VS. E. D. LE BRETON, ASSIGNEE, &C. 231 


tome. There was quite a number of these gentlemen there, well- 
known planters in that country. They may not remember me and 
I may not remember them if I saw them on the street. 

Q. Was there, to your knowledge, any other motive in the world, 
and, if so, what was it, for the waiver of these delays, notices, ete., 
that you have referred to that Mr. Williams made except for the 
purpose of having the sale made expeditiously, and the reason you 
stated, to wit, that the purchaser might have the plantation at as 
early a day as possible ? 

A. For no other reason ; it was simply that the sale should 

441 be made asearly in law as possible, so that the purchaser, 

whoever he might be, would have the advantage of the vear 

because it is well known among planters that for a man to get pos- 

session of a plantation on the first day of February is infinitely more 

to his advantage than to buy it on the first day of Mareh, and still 
more so than on the first day of April. 

Q. For the reason that he must have the spring to develop the 
crop in? 

A. Yes, sir; that is the reason ; I could say there was, and we knew 
there was, no desire or attempt at -concealment; so far as our firm 
was concerned, it was our desire that the plantation should bring as 
much as possible, and if it paid Mr. Kennedy's debt out and a bal- 
ance we should have been glad. 

Q. Were there any other parties at that sale for whom you were 
counsel hesides Mr. Kennedy, or were there any parties interested 
in that plantation either as mortgage creditors or otherwise for whom 
you were counsel ? 

A. We were counsel for the Mechanics’ & Traders’ Bank, one of 
the mortgage creditors at that time. 

Q. The Mechanics’ & Traders’ Bank through you, then, must have 
a knowledge of it. 

A. Yes, sir. 

Q. State whether the Mechanics’ & Traders’ Bank did have a 
knowledge of it ? 

A. It would be exceedingly difficult for me to make such 

442s an assertion or to remember such a thing as that. My inm- 

pressions are now that the matter was well known that we 

were going to foreclose it. I cannot say that everybody knew it, 
but we knew there was no concealment about it. 

Q. You have heard the testimony of Mr. Butler here” 

A. Yes, sir. 

Q. He knew it? 

A. Yes, sir. 

Q. Have you any idea how he obtained a knowledge of it? 

A. I don’t know; he was out there. 

Q. Did he have a better opportunity for obtaining a knowledge 
than you or than any of the other creditors of Nolan S. Williams’ 
ordinary creditors or mortgage creditors ? 

A. No, sir. I aim sure we had not informed Mr. Batler personally, 


_ because we were trying to defeat Mr. Lacey's claim. I may state im 


this connection that at that period of time when this agreement was 
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originally entered into and these mortgages made that a sugar plan- 
tation would yield largely and pay up. Some instances came under 
my observation nearly like this case, the same agreement entered 
into, but without a single successful issue in any one of them—that 
is, made at that time or shortly before. It seemed as if the hand of 
destiny was against anything in the way of sugar planting then, for 
hardly anybody made both ends meet. 


By Mr. KELLY: 


Q. Do you know whether the sugar industry in that region 
443 or for these years that they were trying to work out were gen- 
erally prosperous or not ? 

A. I think not prosperous. Thatis my recollection. [don’t know 
of more than one or two instances in the whole State where the in- 
volvement was large that ever worked out at all. All of them were 
sold. It has been my misfortune to sell out a number of sugar plan- 
tations in this State. 

Q. That was the only chance to make a place productive; they 
could not work out by getting advances ? 

A. Yes, sir; it would have had to be sold. IfS. H. Kennedy had 
not supplied and not taken this position, making advances, it would 
have had to be sold. 

By Mr. McConneE.Lt: 

Q. Do you know these two gentlemen appointed appraisers in that 
case, Buford and McCullom? 

A. I don’t remember Buford, but McCullom I knew well as a 
planter. I cannot remember Buford in any manner, shape, or form. 

Q. All these facts occurred ten years ago and it Is difficult to re- 
member ? 


[ A.] 
By Mr. Ketry: 
Q. As representing the foreclosing creditors, your firm would not 
do anything as to procuring a false appraisement or anything of that 


kind? 


A. No, sir; not at all. 
444 Your purpose was to have a fair sale as contemplated ? 
A. Yes, sir. 


Cross-examination by Mr. Grant: 


Q. You don’t know of your own knowledge the state of the account 
between Kennedy and Williams at that time ? 

A. You mean in dollars and cents? 

Q. Yes. 

A. No, sir; but there was a balance due Kennedy & Co. 

Q. They told you that; you do not know that of your own knowl- 
edge ? 

A. Well, the accounts that they brought to us showed that, of 
course. [ don't know anything about their advances myself, but 
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their account showed these amounts and Mr. Randolph counselled 
accordingly. 

Q. You had conversation with Mr. Kennedy about them yourself? 

A. Well, all of us were together; nearly always when a matter of 
importance came up we would talk over these things together, and 
while I cannot recall what things I did, vet the fact that I went 
over Kennedy’s account —. I was a sort of an accountant in the 
firm, and we talked over these accounts, and I recollect that they 

were lengthy and that the balances were struck ; that isabout 
445 all except that I attended the sale and had a sort of supervi- 

sion; the truth is there was nothing in my firm that I did 
not know everything about from the beginning to the end. 

Q. Do you know who drew up the petition ? 

A. I think Mr. Randolph may have done it and I copied it; I 
would know the handwriting. 

Q. Do you remember consulting with Kennedy & Co. on any 
matter other than those accounts you mention ? 

A. Specify what vou mean. 

Q. I want to know whether you remember of having consulted 
him with regard to any matter othér than the account you looked 
over? 

A. The reason that I knew more about the matters that Mr. Ran- 
dolph counselled, or had considered rather, than Mr. Singleton did 
was because of the fact that Mr. Randolph made his home under 
my roof for years before he died; hence we talked together over 
nearly everything, and among other things we talked over what 
was the best to be done—what was best. for the interest of all—and we 
thought we were doing the best, because there was an abundance of 
these advertisements, and if anybody desired to bid more for the 
plantation they had abundant opportunity to do it. 

Q. Do you remember consulting with Kennedy & Co. on any 
matter other than — connected with these accounts that you have 
mentioned ? 

A. You mean any matter not connected with that affair ? 

d. Yes. 3 ) 
446 A. I don’t remember as to actual consultations, Mr. Ken- 
nedy being often in the office and talking with Mr. Randolph 
in my presence; I was the junior, and, of course, I did not say 
much, but I was perfectly cognizant with the case. 
Q. Did Mr. Kennedy ever ask your opinion on the case? 
A. My individual opinion ? 
. Yes. 

A. I think not; we may have talked about it going up on the 
train as we were going there together to the sale of the place. 

Q. Do you remember being asked for an opinion on any other 
case than that? _ 

A. I was not asked my opinion; the accounts were handed to me 
because I was more conversant with accounts than any other inem- 
ber of the firm. 

Q. I su » that the opinion, if any was given in that case, was 
given by I. Randolph? 
3U— 554 
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A. Mr. Randolph was chief and advisory counsel in all things, 
while the matters were talked over with Mr. Singleton and myself 
frequently, not with Mr. Kennedy, except a few times; but Mr. Ran- 
dolph, having looked into the matters, would talk to Mr. Singleton 
iad myself of the best course to pursue; we had been in the habit 
of that. 

Q. In this particular case Mr. Randolph decided upon the pro- 

ceedings to be taken? 
447 A. J think so, after talking with his partners on the sub- 
ject. 

Q. You don’t know on what precise questions you discussed among 
yourselves ? 

A. It would be hard to say at this period of time what particular 
things; I know it was talked over—the statement and acknowledg- 
ment to be made of the indebtedness by Mr. Williams; I recollect 
the giving of it pretty well, as to the hope that each one had who 
had a claim against that estate, which at that time was regarded as 
a very valuable estate, but had a large amount of indebtedness—I 
think upwards of $100,000 debts, if not more ; it looked like (unless 
something could be accomplished in the beginning, or unless some- 
thing was devised) it would be fruitless and the whole thing would 
be gone to wreck and ruin. 

Q. You represented the Williams estate before that? 

A. I think we represented the Williams estate; I don’t think we 
were ever the attorneys of Nolan S. Williams; I think the Van 
Phools were our clients. 

Q. Did not your firm arrange this settlement which resulted in 
that notarial agreement upon which this bill is predicated ? 

A. [ cannot answer that question exactly , it 1s so involved that 
I don’t know how to answer it; as I stated in the beginning, we 
counselled and advised the making of these mortgages or putting 
these mortgages together, and Mr. Kennedy agreeing to make the 
advances torun the place, he being allowed a prior mortgage; we 

counselled Mr. Kennedy subsequently, and advised him that, 
448 as there was a large indebtedness to him, as shown by his 
own accounts, that it was recessary to have the admission of 
the actual amount of indebtedness by the debtor, and the notarial 
admission of that was the result of that counsel. 
: Q. Did you defend that suit of Lacey against the heirs of Wil- 
jams? 

A. That is my recollection that we did, and fought him to the 
bitter end. 

Q. You were the counsel of Williams and Mrs. Van Phool ? 

A. We were counsel for the estate of A. A. Williams. 

Q. Were not the actors in that case Nolan 8S. Williams and Mrs. 
Van Phool? 

A. I think so. 

Q. It was a suit against these two parties to compel them to bring 
back the estate they divided between themselves into the mortuary 
proceedings and pay the debt of Mr. Lacey ? 
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A. Well, Mr. Butler says so. I had not looked at it; I take it 
that Mr. Butler stated it correctly a while ago; I recollect it now. 


By Mr. McCunneE tv: 


Q. That agreement which you have stated was made before Guyol, 
notary public, by which Nolan S’ Williams acknowledged the 
indebtedness to Mr. Kennedy, which you advised Mr. Kennedy as 
necessary In order to vindicate his rights ? 

A. We advised him to geta notarial acknowledgement of the 
amount of indebtedness on the open account in a fixed sum; that 

we advised him was necessary. ) 
449 Q. That agreement is dated January 25th, 1874; the amount 
acknowledged there is $28,079.26 for advances made in the 
year- 1872 and 1873, under acts of April 12 and December 30, 
1872; is that the act you refer tu? 

A. Yes, sir. 

Q. Have you any recollection whatever of any consultation be- 
tween Mr. Kennedy and any member of your firm with reference 
to the sale of this plantation other than that of merely instituting 
u legal proceeding to have the title made? 

A. No, sir. 

Q. Have you any reason to believe that the indebtedness repre- 
sented by these accounts was a pretended or collusive indebted ness ? 

A. I never had any idea that there was any collusion in anything 
from beginning to end, nor did | ever hear of it until this suit was 
brought. 

Q. Had you any reason to believe that the accounts were not cor- 
rect by anv understanding between Williams and Kennedy ” 

A. No, sir. 

Q. Your firm regarded that account as a bona fide existing indebt- 
edness at the time Mr. Williams acknowledged the debt? 

A. Yes, sir. And furthermore, and if we suspected they were 
collusive, we would have let them alone. 


Mr. McConnell states that it is not necessary for Mr. Browne to 
make this last remark, as that would be in accordance with their 
character at this bar. 


450 By Mr. Grant: 


Q. Do you remember Williams coming to vour office with Mr 
Kennedy to prepare that notarial act or to decide upon that neta- 
rial act subsequently passed fixing the amount of the debt due Mr. 
Kennedy ? 

A. I am speaking with a dim recollection as to that, but my im- 
pression 1s that Williams came to our office after Mr. Kennedy had 
submitted his account to us. Kennedy asked what was best to be 
done, and we told him he must get an acknowledgment from W1l- 
liams, and my impression is that Williams came to the office and 
admitted that amount to be due. 
Q. He came with Mr. Kennedy ” 


eT i Aihe g t 5 
i tanh yaa ies A Si a a 
BS a in ee e 


235 THE NEW ORLEANS NATIONAL BANKING 


A. I don’t know that; I think they were there together. I would 
not like to swear to the fact that much, but that is my impression. 

Q. You are aware of the fact that he did come there for the pur- 
pose of arranging that matter ? 

A. Well, I don’t know whether he did or not. I am not positive. 
It is a long time ago. ‘I think he did, but I am not positive. 


The foregoing deposition taken before ne May 24th, 1884. 
(Signed) K. LOEW, Ezaminer. 


New OR.vEANs Nat’L B’x’G Ass'n 
9980. 


v3. 
E. D. Le Breton, Assignee, e als. 
451 New Orveans, December 12, 1884. 


Testimony on behalf of Samuel H. Kennedy, a defendant, re- 
sumed this day. 

Present: James McConnell, Esq., solicitor for S. H. Kennedy, a 
defendant ; William Grant, Esq., solicitor for complainant. 


SAMUEL H. KENNEDY, a defendant, now recalled : 
By Mr. McConneEL: 


Q. A witness pamed William L. Shafer testified in this case as 
follows in reply to a question by the solicitor for the complainant : 

“Q. Why did you not bid at that sale of the plantation ? 

“A. When I got to Houma before the sale—I don’t know exactly 
how long—I saw Mr. Kennedy. Mr. Kennedy approached ine and 
asked me the question if I was going to bid for the plantation. In 
answer, I told him I did not know whether I would or not, and he 
said: ‘ You are a neighbor of Nolan S. Williams, and I do not think 
vou should bid against the place;’ and he said: ‘I would like to 
help Mr. Williams to it.’ Then I went back and told my father I 
was not going to bid a dollar on it, and would stand off, and I did 

stand off and looked at them selling the property.” 
452 And in another part of his testimony he states in substance 
that it was upon your representation to him that he did not 
bid on the property. What have you to say with reference to the 
truthfulness of that statement of Mr. Shafer? 

A. I have sitnply to say that what he says there is not true; that 
I did not know Mr. Shafer at that time even by sight, and not one 
word did he speak to me, to my knowledge, at the time of the sale. 

Q. Did you speak to him ? 

A. No, sir; I did not. 

Q. Not a word ? 

A. No, sir. 

Q. You did not know the man? 

A. No, sir; not at all. 3 

Q. When did you first know this witness, William L. Shafer? 

A. I cannot recall the time; it was some time after that sale was 
made. Iam sure of that. I recollect distinctly of seeing the old 
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Sy 
man there. I asked Mr. Nolan S. Williams who that was, and he 
{ sail ibmns old toate bedor. 
| Q. Did you speak to him ? 
| AP I did not; that is the first time I ever saw Shafer to know 
im. 


Cross-examined by Mr. GRANT 
Q. Did you speak to anybody else in regard to that sale? 


~ 3 453 A. I do not recollect now that | did; I may have done so, 
<n but I do not recollect of doing so. 


Q. Were there any other bidders besides yourself? 

A. None that I recollect of. I am quite sure there were none. 

Q. There were quite a number of people present, were there not? 
A. A large number. 


By Mr. McConne v: 


Q. You have already stated that you reiterate as your testimony 
in this case all the allegations in the answer that you have sworn 


to? 
A. Yes, sir. . 
Q. Except those that you state upon information derived from 
others ? 
A. Yes, sir. 
It is admitted that the witness made the following leases of a por- 
ee. ee tion of the Ardoyne plantation in 1874—that is to say: He leased 
T to William A. Quick 50 acres; to Thomas W. Singleton, 110 acres: 
- to T. Viola, 60 acres; to C. A. Buford, 190 acres ; to Victor Pragent, 


190 acres; all made in March, 1874, for one year. 


Q. What was the agreement in these leases with regard to your 
| advances? 
1p A. To make so much advances per month, as mentioned in the 
leases, with the exception of Mr. Buford, because he had his Ow 
means. 

Q. To the others you agreed to make advances of a limited char- 

acter? : 3 
454 A. Yes, sir; of a limited character in order to run the 
plantation for that vear. 

Q. To all, with the exception of Mr. Buford, you had to make 
these advances of a limited character in order to run the planta- 
tion ? : 
rs A. Yes, sir; I did not agree to make advances to Mr. Buford, be- 
cause he was able to cultivate his crop from his own means; to all 
the others I agreed to make advances as follows : 

To Thomas W. Singleton, $180 per month; to William A. Quick, 
$105.00 pee month; to T. Viola, $90.00 per month, and. to Vitor 
Eragon i * 0.0 00 per month These advances were mage Under . 
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by the said lessee, such as pork, meal, flour, coffee, sugar, etc., and 
feed for the stock aforesaid, and to make such advances in money 
as shall be indispensable to enable the lessee to carry on the cultiva- 


tion of said land, not to exceed in money, provisions, and supplies: 


the amount specified in each case as above stated per month up to 
the date of beginning to grind the cane, and for which sum or sums 
the said lessor shall retuin a lien and privilege as a furnisher of 
supplies on the one-half of the crop belonging to said lessee.” 

Complainant offers in evidence the lease marked “Quick ” as a 
sample of the others. 


455 By Mr. GRant: 


Q. Were any of these leases renewed ? 

A. I think they were for anther year; I do not recollect that they 
were renewed for any longer than that; it is possible they were 
for the third year to some extent; these accounts that I have ren- 
dered for the first three years show exactly how long the accounts 
were kept with all these parties. 

Taken before me December 12, 1884. 

(Signed) kK. LOEW, Examiner. 


456 Statement of Rh. H. Browne, Esq. Filed December 15th, 1884. 


NEW ORLEANS Nat’. B’xk’G Ass’x 
vs. >No. 9980. 
E. D. Le Breton, Assignee, ef als. § 


hk. H. Browne, Esq., states he is a member of the law firm of 
Singleton, Browne & Choate, and was a member of the law firm of 
Randolph, Singleton & Browne; that the latter firm were the attor- 
neys of the Merchants’ & Traders’ Bank, and also of James J. Mc- 
Comb, when the proceedings to foreclose the mortgage of S. H. 
Kennedy in the Ardoyne plantation were taken by his said firm, 
and that said firm were the attorneys for the parties long prior and 


subsequent. 
(Signed) R. H. BROWNE. 


Signed before me this 15th December, 1554. 
kK. LOEW, Examiner. 


Final Decree. Entered February 5th, 1885. 


This cause came on to be heard on the original bill, the several 
cross-bills, answers, replications, exhibite, and evidence, and was 
argued ; whereupon, the court being advised in the prewises and 
considering that no actual nor constructive fraud is shown in the 
legal proceedings whereby defendaut Samuel H. Kennedy became 
vested with the title and ownership of the Ardovyne plantation in 
controversy, and that the said proceedings were based upou an exi- 
gible debt secured by first mortgage on suid plantation and were in 
accordance with the forms and modes preseribed by the Louisiana 
code of practice, of which proceedings the said complainants and 
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cross-com plainants had all the notice required by the laws of Loui- 
siana, and that in said proceedings said complainants were not 
necessary parties, nor entitled to special uetice by reason of any 
stipulations in the acts of mortgage of the 12th April and Oth of 
December, 1872: It is ordered, adjudged, and decreed that the 
original bill be dismissed with costs, to be paid by complainants, 
and that the several cross-bills be distuissed with costs, to be paid by 
the parties respectively bringing thew, aud that defendants recover 
their costs, to be taxed. 
457 Agreement. Filed Murch Slat, 1556. 
Cireuit Court of the U.S., Eastern Dist. of La. 
New Orukans Naty Bank's Ass’x 
us. >No, YOSO. 
E. D. Le Bretox, Assignee, e als. | 
It is ngreed that the replication filed herein tothe several auswers 
of the defendants may be omitted from the transcript of the record 


of appeal to save costs, and this agreement to stand in licu thereof. 
March 80th, 1885. ) 


(Signed) ROUSE & GRANT, 
Sols for ¢ omplainants, 
(Signed) J. MCCONNELL, 


For State Nat'l Bani 
Appeal. kuteral & Filed Fel’ y Wth, Uso. 
In U.S. Civeuit Court, Eastern Dist. of Louisiana. 


NeW ORLEANS NATL BkK'G Assy | 
ve. ~ No. YOSU 
EK. DD. Le Breron, Assiguece, ef a/. | 


On motion of Reuse & Grant, solicitors for coli plauvants, ik js 
ordered that said complainants be, and they are hereby, granted an 
appeal from the final decree rendered against them im this cause 
February of]), 1585, returnable to the Supreme Court of the Cuited 
States the fret dav of the hex! (deter ive r lerin this reo!, U prtrts their 
giving bod with solvent SUPCLY (conditioned as the law directs) it} 
the sum ef two hundred and fifty dollars. 

Keb’v 10th, 1555. 


(Sigued ) DON A. PARDEF 
44s Load for Appeal. Fidei february 200), Lass 


UwitkD STATES OF AMERICA - 


Know all iwen by these presents Giat we, The New Orleans National 
Banking Association and James J. McComb, as principals, aud J. 
DD, Rouse, as surety, are held and Griniy bound, jointly aud severally, 
unto FE. ). Le Breton, assignee in bankruptey of Nolau S. Williams, 
Samuel H. Kennedy, Julius Vairin, The State National Bauk of New 
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240 THE NEW ORLEANS NATIONAL BANKING 


Orleans, David C. MeCan, William L. Shaffer, Nolan S. Williams, 
Leopold Lacombe, Frank M. Hall, and Samuel Stafford, liquidators 
of the Mechanics’ & Traders’ Bank of New Orleans; Mrs. Paul E. 
Mortimer, individually and as tutrix of the minors, Robert C., Paul 
E., Edgar, Frank H.,and Marie Mortimer; Frank Keunedy. Augusta 
Mortimer, Lesassier & Binder—Henry A. Lesassier and George 
Binder—in the sum of two hundred and fifty dollars, lawful money 
of the United States of America, to be paid to the said E. D. Le 
Breton, assignee, etc., and his codefendants above named, their heirs, 
executors, administrators, and assigns; for which payment, well and 
truly to be made, we bind ourselves, and each of us by himself, and 
each of our heirs, executors, and administrators, firmly by these 
presents. 


Sealed with our seals and dated the 18th day of February, in the | 


year of our Lord eighteen hundred and eighty-five. 


459 Whereas the said New Orleans National Banking Associa- 

tion and James J. McComb having heretofore, to wit, on the 
sixteenth day of February, 1885, taken an appeal to the Supreme 
Court of the United States from and to reverse the decree rendered 
on the fifth day of February, 1885, by the circuit court of the 
United States for the fifth circuit, holding sessions in and for the east- 
ern district of Louisiana, in the suit of The New Orleans National 
Banking Association and James J. McComb against E. D. Le 
Breton, assignee, and others, No. 9980 of the docket thereof : 

Now, the condition of the above obligation is that if the above- 
bounden New Orleans National Banking Assoctation and James J. 
McComb shall prosecute their said appeal to effect and shall answer 
all costs if they shall fail to make good their plea, then this obliga- 
tion shall be void ; otherwise to remain in full force and virtue. 

(Signed) THE NEW ORLEANS NATIONAL 
BANKING ASSOCIATION, 
By N. W. CASEY, [t. s.] 


Receiver. 
Signed, sealed, and delivered in the presence of— 
(Sig.) h. Bb. HOLLY. 
(Signed ) JAMES J. McCOMB, 


By ROUSE & GRANT, [L.s.] 
His Att'ys. 
J. D. ROUSE, 
Bond accepted. 
(Signed ) DON A. PARDEE, Judge. 


460 UnItrep STATES OF AMERICA: 


Cireuit Court of the United States, Fifth Circuit and Eastern District 
of Louisiana. 


CLERK’s OFFICE. 
I, Edward R. Hunt, clerk of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana, do hereby certify 


~ La 


# 


_ ABSOCIATION ET AL. V8.-E. D. LE BRETON, ASSIGNEE, ac. 241 


that the foregoing 459 pages contain and form a full, complete, true, 
and perfect transcript of the record and proceedings had, together with 
all the evidence adduced on the trial, — the case of The New Or- 
leans National Banking Association vs. E. D. Le Breton, assignee, 
et als., No. 9980 of the docket of the said court. 

Witness my hand and the seal of said court, at the city of New 
Orleans, this 3d day of July, A. D. 1885. 

[Seal U. 8. Circuit Court for the 5th Circuit and Eastern District of La. ] 


E. R. HUNT, Clerk. 


I, Don A. Pardee, United States judge for the eastern district of 
Louisiana, do certify that Edward R. Hunt, whose name is signed 
to the above certificate as clerk of the cireuit court of the United 
States for the fifth circuit and eastern district of Louisiana, was, at 
the time of signing said certificate, and is now, the clerk of said 
court; that said certificate is in due form of law, and that full faith 
and credit are due to his official attestations as such clerk. 

Given under my hand, at the city of New Orleans, in said district, 
this 3d day of July, A. D. 1885. 

= DON A. PARDERF, Judge. 


Endorsed on cover: E. Louisiana C.C. U.S. No. 554. The New 
Orleans National Banking Association and James J. McComb, ap- 
pellants, vx. E. D. Le Breton, assignee in bankruptey of Nolan 38. 
Williams, Samuel H. Kennedy, Julius Vairin, The State National 
Bank of New Oreans, ef al. Filed July 27, 1885. 
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Supplemental Transcript. 
UNITED STATES OF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


NEw ORLEANS NATIONAL BANKING ASSOCIATION 
v8. | 
E. D. LEBReErov, Assignee, et als. 


No. 9980. 


New Oreans, February 16th, 1884. 
The taking of testimony resusved this day at two o’clock p. m. on 
behalf of complainant pursuant to order of adjournment. 


Present: William Grant, Esq., for complainant; James McConnell 
and Henry B. Keliy, Esq., for Samuel H. Kennedy et als., defendants. 


Epwin McCotiam, a witness produced, sworn, and examined on 
behalf of complainant, deposes and says: 


By Mr. GRANT: 


Q. Where do you reside? 

A. In the parish of Terrebonne. 

Q. What is your business ? 

A. A planter. 

Q. Are you acquainted with the Ardoyne plantation ? 

A. Iam. 

Q. Is that the plantation which Mr. Nolan S. Williams has occu- 
pied for a great number of vears ? 

A. Yes, sir. 

Q. Were you present at a sale of the plantation made in the case 
of Samuel H. Kennedy and others against Nolan S. Williams? 

A. I was present at the sale of the place. [think Sausmnel H. Ken- 
nedy was the party that bought it. I do not remember exactly 
against whom it was bought, but I Was present atthe sale you refer to. 

Q. The sale was made on the first Saturday of March, 1884; that 
would be about the 7th. Were you present at that sule ? 

A. Yes, sir; I was. 

Q. Did you yourself, or do you know of any other person [who] 
went there prepared to bid? 

A. I did not, and I know of no other person. 

Q. Did you go there yourself prepared to bid? 

A. I did not. 

Q. Did you hear anything that took place at that <ale beyond the 
crying made by the shor: 
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A. Well, I have an indistinct recollection of Mr. Butler making 
some objection of some sort, but I don’t remember what it was. 

Q. Who was Mr. Butler ? 

A. He is a lawyer here in New Orleans—of Lacey and Butler. 

Q. Was Mr. Kennedy there? 

A. Yes, sir; he was there. 

Q. Did you hear Mr. Kennedy say anything ? 

A. I think Mr. Kennedy bid the property in. I am not sure. 
There was nothing more than the routine of the business of a sale. 
It is ten years ago, and my recollection is dim now. 

Q. Did you hear him say anything with regard to the property ? 

A. In a general way I cannot say that I did. 

Q. Do you know the value of that property ? 

A. Well, I was one of the appraisers. I believe I made the ap- 
praisement at that time. 

Q. What was the value of that property ? 

A. We did not appraise it as a whole. Under the law at that 
time it was sold in lots, and we appraised each lot separately. I 
cannot say now what the aggregate of our appraisement was. 

Q. You don’t know what it was worth ? 

A. I don’t know what it was worth in the manner in which it 
was appraised—I do not now remember—although I did at the 
time. 

Q. You do not know the value of the property ? 

A. I do not remember the appraisement that we put upon it. As 
I tell you, we appraised it in lots. I do not rememrber the aggregate 
of the appraisement. You must have the appraisement among the 
papers here somewhere. 


Cross-examined by Mr. McConne.u: 


Q. There is a copy in this record marked Exhibit “ A,” filed with 
the answer of Samuel H. Kennedy, C. Vairin, and Paul E. Morti- 
mer, which is the return of the sheriff made of the seizure of the 
plantation, and has annexed to it the appraisement of it; a certifi- 
cate that Colton A. Buford was appointed by the plaintiff in that 
suit (to wit, the suit of Samuel H. Kennedy & Co. against Nolan 8. 
Williams, No. 3799), and Edwin McCollam was appointed by the 
defendant; that they took their oath well, faithfully, and to the 
best of their knowledge to appraise the property that was then 


| sold—that plantation; that they appeared to have taken their oath |; 


| as appraisers on that appraisement on the 6th day of March, 1874, 
| before Mr. J. R. Verrett? 

' A. Yes, sir. 

» QQ. Then follows the appraisement. “The property having been 
-. subdivided into lots, we commenced with lot No. 1,” and so went on 
| through the whole property, giving the appraisement in lots? 

: A. Yes, sir. 

Q. You made that appraisement under oath ? 

A. Yes, sir. 

te Q. The appraisement you made was the correct and true value of 
the property at that time? 
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A. Yes, sir; it was sold in that manner. 

Q. But you and Mr. Buford made the appraisement at that time, 
and that was the true appraisement of the property at that time? 

A. Yes, sir; it was. 

Q. You say you did not come prepared to bid on that property ? 

A. I did not come prepared to bid. 

Q. Tell us why you did not. Did Mr. Kennedy take any steps to 
induce you not to bid on the property? 

A. He did not. There was one reason. I had not the money to 
bid on the property, and I had no idea of buying it. 

Q. Do you know of Mr. Kennedy or anybody representing him 
at that sale [who] did induce persons not to bid on that property ? 

A. No, sir. 

Q. Were you present at the sale? 

A. Yes, sir. 

Q. If it had been done at the sale would you have seen it? 

A. Yes, sir; I would if he made any marked demonstration of 
any kind. 

Q. He did not do it to your knowledge ? 

A. No, sir. 1: 

Q. Nor anybody representing him? 

A. No, sir. 

Q. Did he not have his attorney, Mr. Browne, there, of the firm 
of Singleton & Browne, of this citv ? 

A. Well, I don’t remember Mr. Browne or I don’t remember the 
circumstance. n 

Q. You remarked in your .examination-in-chief that you did not 
come prepared to bid at the sale and no others ? 

A. I said I did not know of any others that came prepared to bid 
at the sale. | 

Q. You are pretty well acquainted throughout that section, are 
you not? 

A. Yes, sir. , 

Q. Was not there a pretty general attendance at that sale ? 

A. There was an unusual number there for a sale. 

Q. You have attended a great many sales of plantations, have 
you not? — 

A. Yes, sir. 

Q. Was there the same usual attendance ? 

A. I think there was rather more than the usual attendance. 

Q. Was it a fair day ? 

A. Well, I cannot say about that now. It could not have been 
very inclement or the crowd that was there could not have been 
there. 

Q. Then there was a crowd there ? 

A. Yes, sir. : 

Q. Was there a crowd of such people as would be from the parish 
and neighborhood to attend sales of that kind and to bid on prop- 
erty ? | 
A. Yes, sir. 


~ Se ee tere . 


- Q. Did it have the appearance of being a put-up job or to try and 
- buy in that property too cheap ? : 
| A. No, sir; it was generally known it was to be sold that day; 
- at least it was known among those with whom I was acquainted. 
| QQ. How long before the sale was that known ; the usual time? 
_ A. I think so, the sale being on Saturday; that is the day that 
| the people generally come to town. I don’t know whether they 
F came to attend that sale, but as a matter of fact they were in town. 
- Q. And asa matter of fact they were at that sale ? 
A. Yes, sir. 
» Q. When you state tisat vou did not bid you mean you had not 
+ the money to buy the place? 
- A. Well, it was property that I did not intend to buy any more 
- than I would think of buying property on St. Charles street to-day. 
_ I did not contemplate buying it. 
| Q Do you remember how you got your information that this 
sale was going to ‘ake place; was it not from the newspapers ? 
| A. No, sir; I think probably that I knew it before, being a neigh- 
| bor and an intimate friend of Mr. Williams. I would naturally 
| know it as I would know the private affairs of a friend. I think it 
| likely that is the way, although my recollection is not distinct on 
| that subject, how I got my information. 
| Q. Was not this opposition of Mr. Butler made with reference to 
» aclaim that he asserted for some one on the plantation ? 
| <A. Well, I only recollect the circumstance of a little unusual in- 
_ terruption at the sale by Mr. Butler making some protest, but what 
| it referred to I have net now any recollection. I only recollect it 
_ because it was a little out of the usual way. 
- QQ. What is your age? 

A. I am thirty-nine years. 

Q. How long have you been a planter in that parish ? 

A. Since 1866; since the war. 

Q. You have resided there all vour life ? 

A. Yes, sir; since I was a child. 

Q. It is hardly necessary for me to ask you this. If you had the 
_ remotest suspicion that there was any fraud about the sale would 
— you have acted as an appraiser ? 
A. No, sir; I would not. : : 
| Q. Isimply want to get this in the record. I would not insult 
F you by asking. 
_ A. T understand. 
| QI see you appraised all the mules, wagons, carts, etc., on the 
| plantation at the sum of $4,000. That was, of course, the actual 
— cash value of them ? 
| A. Yes, sir; that was the actual cash value, but it is an approxi- 
- mation, of course. We generally lump stock in that way without 
| putting a value on each particular animal. We,generally say such 
F and such a percentage old and not good. 
©  Q. Did you meet with anybody there or have you any recollec- 
s tion of any one being at that sale who manifested a desire to bid 
» against Mr. Kennedy when he bought in that place ? 
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A. No, sir; I did not. 

Q. You have stated that nobody bid against him ? 

A. No, sir; there was not. 

Q. Was there anybody there that manifested a desire to bid 
against him ? 

A. None to my knowledge. 

(No signature.) 

Cierk’s OFFICE. 


I certify the foregoing to , be a true copy from the original record 
in this office. | 
New Orleans, La., Sept. 21, 1886. 


[Seal U. S. Circuit Court for the 5th Circuit & Eastern District of La.] 
E. R. HUNT, Clerk. 


[ Endorsed : (as. Court U. S. 1886, Oct. term. No. 554. The 
nee Orleans National Banking Association, &c., app’t, vs. E. D. Le- 


Breton, assignee. Su y agers transcript. Filed Oct. 2, 1886. 
[Stamped :] Supreme 


urt U.S. Received Sep. 25, 1886. Clerk’s 


SUPREME COURT OF :THE UNITED STATES. 


_OOTOBER TERM, 1386. 
No. 897. 


N.O. NATIONAL BANKING ASSOOIATION, APPELLANT, 


ee ¢ 


vs. 
E. D. LE BRETON, ET AL. APPELLEES. 


Motion to Advance Cause. 


And now comes the New Orleans National Banking Asso- 
ciation, Appellant, and moves the Court to advance this cause, 
and assign it to be heard at the beginniog of the next term, 
for this, to wit: 

1. Because all the assets of said Banking Association, 
which failed in 1873, have been administered, excepting that 
involved in this suit; and antil it is terminated the final liquid- 
ation and distribution to creditors cannot be made. 

2. Because the Comptroller of the Currency who is ia. 
trusted by law with the liquidation of said bank, desires to 
finally close the same, in the interest of waiting creditors, as 
appears by his letter annexed as exhibit A. 


J. D. ROUSE, 
WM. GRANT, 


EXHIBIT © A.’’ 


TREASURY DEPARTMENT, 
Office of Comptroller of the Currency, 
WASHINGTON, February 5th, 1886. 


Gentlemen — I am in receipt of your letter of the 20th inst., 
in relation to the case against Ek. D. Le Breton, assignee, et al., 
now pending in the Supreme Court of the United States, and 
Which constitutes the only remaining asset of the New Orleans 
National Banking Association which failed October 23d, 1873. 

This asset consists of an indebtedness of N.S. Williams to 
the Association April 12th, 1872, in the sum of $50,606.83 se- 
cured by mortgage on real estate. An appeal was taken to the 
Supreme Court of the United States on or about July, 1885, 
and has not yet been reached for trial. 

I note what you say in reference to the lapse of time before 
the case will come up, and that this case alone stands in the 
way of the tinal closing of the trust. 

In reply you are advised that this office is exceedingly 
anxious to have the case decided, inasmuch as it Is now over 
fifteen years since the failure of the Bank, and if as you suggest 
the case could be advanced upon your motion, in the interest 
of waiting creditors, it would be a source of gratification to 
this office. 

Very respectfully, 
T. P. SNYDER, 
Deputy and Acting Comptroller. 
MEssrkS. ROUSE & GRANT, 
No. 34 Carondelet St., New Orleans, La. 
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Supreme Court of the United States, 


CTOBER TERM, 1586. 


No. 554. 


ee ee ee en ee ene Tne - 8 cere ee Ce eee Oe me 
RE NS ER oF NE IN NR ct amg eR ee an ee . Aen te ee Oe MO en mR A ae ee RR Rc 


THE NEW ORLEANS NATIONAL BANKING ASS'N 
ET AL., APPELLANTS, 


versus 


E. D. LeBRETON, ASSIGNEE ET AL. APPELLEES. 


AprrraL From U. S. Circvir Covrr, Eastern Disteicr or 


LovisiaNa. 


Brief on Behalf of Appellants. 


Srarewest or THE Case. 


Nolan S. Williams was the owner of “Ardoyne Plantation,” a 
very valuable sugar plantation, situate in Terrebonne parish, 
Louisiana. , 

On the 12th of April, 1872, he granted a mortgage on said 
plantation to secure the payment of his several promissory 
notes of the same date, amounting to $90,230.71. 
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These notes were issued as follows: To the complainants, 
the New Orleans National Banking Association, one for $50,- 
606.83, and J. J. McComb one for $6.856.95; and to the defen- 
dants herein, the State National Bank, one for $23,152.41; the 
Mechanics and Traders’ Bank one for $4,534; and David C. 
McCan one for $5,080.52. 

The notes were all payable five years after their date, with in- 
terest at eight per cent. per annum, payable annually, 

S. H. Kennedy & Co. became parties to the act of mortgage, 
and bound themselves “to make all necessary advances both in 
cash and for the purchase of supplies to carry on and cultivate 
the said plantation during the existence of the foregoing mo:tgage, 
which said advances are to be made from time to time, and shall 
not exceed the sum of thirty thousand dollars per year.” 

In order to secure repayment of such advances, said Williams 
granted a further mortgage upon said plantation in favor of said 
Kennedy & Co., and also pledged to them the crops to be made 
upon said plantation during the existence of the foregoing mort- 
gages, and bound himself to ship all of said crops to said firm 
for sale. Said firm were to be allowed the usual commissions 
and charges upon their sales, and after repayment of their ad- 
vances with interest, the balance of the proceeds of said crop 
were to “be applied each year by the said firm to the payment — 
of the interest on the said notes,” and if there was any surplus it 
was to be divided pro rata among the _ holders thereof, in reduc- 
tion of the principal. 

It was agreed that the mortgage given to secure repayment of 
advances shonid rank prior to that securing the notes. 

See act of mortgage, R. p. 132. 

By a subsequent act of Dec. 30, 1872, between the same par- 
ties (with exception of McCan, who did not sign it), said Ken- 
nedy & Co. agreed to make advances under the act of April 12, 
1872, not exceeding $40,000 for that vear and $35,000 for each 
succeeding year. 

See act, R. p. 138. 
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On the 28th of January, 1874, said Williams went before the 
notary who passed the afuresaid acts of mortgage an“. confessed 
judgment in favor of said Kennedy & Co. for $28,097.36. 

R. p. 144. 

On the 31st of January, 1674, Kennedy & Co. presented their 
. petition to the judge of the Fifteenth Judicial District Court, 
Parish of Terrebonne, Louisiana, in chambers, with said acts of 
mortgage and confession of judgment and obtained executory 
precees thereon. Williams waived service of petition, demand 
for payment, notice of seizure, and all other notices required by 
law; waived all legal delays, consented to « sale of the property 
on the first Saturday in March, and that the first advertisement 
of the sale should be made in an extra instead of the regular 
issue of the official journal. a 

R. p. 143, 145. 

On the 7th of March, 1874, the sheriff sold the property to S. 

H. Kennedy for $17,435,32. 
Sheriff's return, p. 154. 

The other mortgagees of Williams were not parties to the pro- 
ceedings aforesaid, which were without notice to complainants 
and their co-mortgagees. 

Kennedy took possession of the plantation after the sale and 
leased or continued its cultivation for account of himself or his 
firm until Feb. 25, 1881, when he sold to said Williams and to 
William H. Shaffer an undivided two-thirds interest therein for 
the sum of $53,733.20 (act of sale, R. p. 192), which interest 
they transferred to the defendant, the State National Bank, sub- 
sequent to the filing of complainants’ bill. _ 

Williams was adjudicated a bankrupt in 1877, but no assignee 
of his estate was appointed uatil April, 1832. 

The complainants filed their bill May 12, 1882, to foreclose 
their said mortgage, notwithstanding said sale by the sheriff, 
which they pray to be decreed without effect as to them, and 
for an accounting by said Kennedy & Co. of their advances and 
the proceeds of all crops sold by them during the existence of 
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said mortgage under their agreements, in the acts of 
April 12 and Dec. 30, 1872, and for a decree against them for 
anv balance that may be found due from them applicable to 
complainants’ notes. 

R. p. 1—8. 

Kennedy & Co.. William Shaffer, and the State National Bank 
demurred specially to the bill upon the ground that the purpose 
of the bill was to set aside the sale of the plantation because 
made in fraud of complainants’ rights, and such right of action 
was vested solely in Williams’ assignee. (p. 10.) The demur- 
rer was overruled. (p. 11.) 

The defendants answered separately, excepting Keanedy & 
Co., who answered jointly and severally, admitting the execution 
of said acts of April 12 and Dec. 30, ‘72, and their agreement to 
make advances to said Williams as therein stipulated. They 
also admit the sale of the plantation toS. H. Kennedy under 
proceedings as averred in the billand aver the validity of said sale 
and proceedings and their sufficiency to divest complainants’ 
rights of mortgage in the premises. (p. 15 et seq.) They filed 
with their answer certain accounts, to be found on p. 49 et seq.) 

The defendants Williams (p. 39) and the State Natioual Bank 
(p. 12) also answered, affirming the validity of the proceedings | 
under which Kennedy claims title. 

Defendant Shaffer avers his general ignorance of the matters 
charged in the bill, but avers his purchase of one-third interest 
in said plantation, which he afterwards conveyed to the State 
National Bank. (p. 46.) 

Defendants D.C. McCan and the Mechanics and Traders’ 
Bank, by its liquidators, answered, admitting all the averments 
of the bill, (R. pp. 95 and 113) and filed their cross bills aver- 
ring substantially as complainants do, and claiming benefit of 
said mortgage tothe extent of the notes held by them, secured 
thereunder as aforesaid. 

R, pp. 96 and 106. 
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Issues were joined between complainants and defendants; and 
cross complainants and defendants to cross bills. 

The cause was finally heard upon the pleadings and proofs, 
) and the bills and cross bills were dismissed. (R. p. 238) The 
| complainants appealed and make the following 


ASSIGNMENT OF ERRORS: 


1. The Circuit Court erred in holding that Kennedy & Co. 
could foreclose their mortgage without making complainants 
and others interested in said mortgages parties to the proceed- 
ings. | 

2. Said court erred in holding that Kennedy & Co. were en- 
titled to foreclose said mortgage before the expiration of the 
term for which they had agreed to make advances. 

3. The court erred in giving effect tothe sale under ex- 
ecutory process, as against complainants. 

4. The court erred in holding that the complainants were not 
entitled to an accounting by Kennedy & Co., as prayed in the 
bill 

5. The court erred in holding that there was no fraud iu the 
proceedings leading up to the sale by the sheriff. 

6. The court erred in dismissing complainants’ bill. 


ARGU MENT. 
| 1. 
Of the Obligations and Mortgages contained in the Act of April 
12, 1872. 


The act will be found at p. 132 of the record. It it a tripar- 
tite agreement, whereby : 

1. Williams mortgaged his plantation to the complainants 
and others to secure hie indebtedness to them, and also to Ken- 
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nedy & Cc, to secure advances to be made by tkem for its culti- 
vation. to whom he agreed to ship his crops for sale. 

2. Kennedy & Co. agreed to make such advances to a limited 
amount per year during the existence of the mortgage first 
granted, and after reimbursement of such advances and interest 
to apply each year any balance of proceeds of Williams’ crops 
to the payment of the interest oo his notes, secured under said 
mortgage, and any surplus to the reduction of the principal 
thereof, pro rata. 

3. Said mortgage creditors agreed that the mortgage gran- 
ted to Kennedy & Co., to secure advances, should * have prior- 
ity and rank of first mortgage” over their mortgage. 

As between the mortgage creditors and Kennedy & Co. it was 
a commutative contract. In consideratfon of Kennedy & Co’s 
acvreement to make advances to Williams for the cultivation of 
lis plantation, and to apply each year the surplus proceeds of 
his crops to the payment of his indebtedness to them, the mort- 
gage creditors made their mortgage subordinate in rank to 
that in favor of Kennedy & Co. 

Civil Code, Art. 1768, 1770. 

Kennedy & Co. bound themselves to “make ail necessary ad- 
* vances, both in cash and in the purchase of supplies to carry 
* on and cultivate said plantation during the existence of the fure- 
“ qoing m.rigages, which said advances are to be made from lime 
* fv dime, and shall not exceed the sum of thirty thousand dol- 
© lars per year.” 

R. p. 136, fo. 248. 

What was the term of Kennedy & Co's obligation? It was 
* during the existence of the mortgage.” What was meant by 
this expression? The notes secured by the mortgage were all 
made payable five vears after their date. The mortgage secur- 

ing them would exist and continue until their maturity and 
thereafter, unless they were extinguished by payment or other- 
wise. If not paid at maturity the mortgage might then be fore- 
closed. It is cléar that all parties contemplated its gradual re- 
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duction from year to year, and it is probable that they contem- 
plated its foreclosure upon the maturity of the notes in the 
event of their non-payment. 

The indulgence granted to Williams was five years. It was 
the eventual] balance in account that was secured to Kennedy & 
Co. It could not be suddenly arrested at any particular period 
at their option. 

Pickerszill vs. Brown, 7 La. Ann, 2958. 

Uudoubtedly the parties understood the term of Kennedy & 
Co's obligation to be the term of indulgence granted to their 
debtor. It is plain that Kennedy & Co. so understood it. 
Their advances were to be made from time time, not exceeding 
“ thirty thousand dellars per year.” (p. 136, fo. 248.) It was 
agreed that “during the continuance of «this mortgage,” the plan- 
tation should be conducted and cultivated by the said Nolan S. 
Williams, who was to receive two thousand dollars per year for 
his support and family supplies out of the advances to be made by 
Kennedy & Co. (p. 136, fo. 247.) 

Williams also pledged to said firm all the crops that should be 
made on said plantation “ durtng the existence of the foregoing 
mortgage,” and bound himself to ship all of said crops to them 
for sale, (p. 137, fo. 249) and after repayment of their advances 
and interest the balance of proceeds of said crops were to “ be 
apphed each year by the said firm to the payment of the interest 
on said notes,” ete (p. 137, fo. 249.) Again, in the supplemen- 
tal act of Dec. 30, 1872, the amount to be advanced under agree. 
ment of April 12, was enlarged to $40.000 for that vear and $35,- 
000 for each succceding year (p. 139, fo. 293 and 254.) 

That their agreement was for aterm of vears is shown also 
by the act of confession of judgment, wherein both Kennedy 
and Williams declare that “said advances were to be made dur- 
ing a certain number 0° years.” (See act, p. 144, fo. 264.) This 
act of confession is the foundation of their judicial , soceedings, 
and thev are estopped thereby from averring to the contrary 


Of the Sale of the Plantation under Excecutory Process. 


Notwithstanding their agreement to make advances to Wil- 
liams for the cultivation of his plantation for aterm of years, 
which had not elapsed, Kennedy & Co. obtained from him a 
confession of judgment th2 28th of Jannary, 1874, for $28,097.36, 
a little more than a year after their supplemental agreement of 
December 30, 1872, to advance $35,000 for each succeeding 
year. Three days later they obtained executory process there - 
on and made haste to sell thereunder, first obtaining all the wai- 
vers of formalities which they deemed necessary, from Williams. 

The futility of their proceedings will appear upon eonsidera- 
tion of the law applicable thereto. 

Proceedings via executiva are commenced ex parte by an order 
decreeing the seizure and sale of property affected by a mort- 
gage, upon the production of notarial evidence of the hypotheca- 
tion and of the reality of the debt. The process is not properly 
a suit, but merely the aid of the judicial power to give effect to 
what is equivalent to a judgment confessed. 

Rousseau vs. Bourgeois, 28 La. Ann.. 186. 

The decree ordering the seizure and sale is not a judgment 
and presents none of the features of one, except that it may be 
appealed from. It is not preceded by citation, it decides no is- 
sue, and adjudicates to the plaintiff no right which is not already 
secured by his notarial act. It cannot support the plea of res 
judicata or lis pendens. 

Mitchell et al vs. Logan et al, 34 La. Ann., 1003. 
Harrod vs. Voorhies, administratrix, 16 La. R., 254. 

An action to annul a sale made under executory process is not 
an action in nullity of a judgment. 

Stapleton vs. Butterfield, 34 La. Ann., $22. 
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It is a proceeding in rem by ex parte order, founded upon the 
consent of an absent defendant. (Boatmen’s Savings Bank vs. 
Waguespack, 4 Woods’, R., 132.) 

‘“‘ Consent decrees decide nothing. They merely authenticate 
private agrecments and render them executory between the par- ‘ 
ties. Their effects as to third persons are those of transactions 
made in authentic form.” (Union Bank vs. Marin, 3 La. Ann. 

34; Hayden vs. Nutt, 4 La. Ann., 65; 10 La. Ann., 18 ) 

Williams being insolvent could not waive any of the formal- 
ties required by law in case of judicial sales. His renunciation 
thereof was forbidden by law and consequertly void, and his title 
was not divested bv the sale. (Lawrence, syndic, vs. Young, 1 
La. Ann., 297; Civil Code, Art. 11; Succession of Hiligsberg, 1 
La Ann., 340.) ag 

In Lawrence, syndic, vs. Young, supra. the syndic of an insol- 
vent debtor sued to recover a tract of Jand as the property of 
the insolvent, Ulegally sold at a pretended sheriff's sale; and be- 
cause the sale was made without the formalities of law, although 
with the consent of the jadgment debtor. It was held that be- 
ing at the time insolvent he could not waive any of the formalli- 
ties required in the sale, and the syndic recovered the property, 
although the defendant was an winocent purchaser without 
notice. | 

In order fo authorize executory process it must appear from 
the act ilself that the debtor has acknowledged the debt on which 
the mortgage is based; (Courtney vs. Andrews et al., 10 Rob., 

180) and the amount must not be doubtful. (Linn vs. Dee et 

al., 31 La. Ann., 217; Dupuy vs. Dashiell, 15 La. R., 124.) The 
seizing creditor must, at his peril, look to the accuracy of his de- 
mand and of the decree. (Cumming ve. Archinard et al., 1 
La. Ann., 279.) 

Kennedy & Co's mortgage secured only the amount of their 
contemplated future advances and iaterest thereon. (p. 136, fo. 
246; p. 139, fo. 254.) The confession of judgment is for “ capi- 
tal, interest commissions and charges,” without any statement of 
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the amount of either; (p. 145, fo. 266) and the process was is- 
sued for the gross amount, including, as will be shown further 
on, a large sum not secured by the mortgage. 


III. 
Of the Want of Parties to the Foreclosure Proceedings. 


All parties interested in the mortyage were necessary parties 
to a suit for its foreclosure. It is a general and familiar rule in 
equity that all parties entitled to litigate the same questions are 
necessary parties. 

“ The principle that all must be made parties whose interests 
may be affected by the decree is only departed from where it 
becomes extremely difficult or inconvenient to enforce the rule.” 
(Railroad Co. vs. Orr, 18 Wall., 471.) The rule in this court is 
thus expressed: ‘That all persons who have any material inter- 
est in the subject of the litigation should be joined as _ parties, 
either as complainants or defendants.” (Ibid, 474; Mechanics’ 

sank of Alexandria vs. Seton, 1 Peters, 299.) 

The rule is especially applicable to foreclosure suits, and re- 
quires that where the mortgagee seeks to foreclose the mortga- 
vor, be should bring before the court all parties claiming an in- 
terest in the mortgage. (1 Daniel's Chg. Pl. and Pract., 4th 
Am. Ed., 215; [bid, 259; ith Kent, *185.) Posterior incumbran- ° 
ces must be made parties. (Ibid, 277; Sherman vs. Cox, 3 Chy- 
Rep , 83; 4th Kent, *184 et seq; Story’s Eq. Pl., sec. 193; Haines 
et al. vs. Beach, 3 Johns Chy. R., 459.) 

Incumbrancers who are not parties will not be bound by the 
decree. (Godfrey vs. Chadwell, 2 Vern., 601; Hobart vs. Ab- 
bott, 2 P. Wms., 643; Haines vs. Beach, supra.) 
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«‘ They are not bound, because their interests would otherwise 
be concluded without an opportunity to assert or protect them.” 
(Story’s Eq. Pl. sec. 193.) Chancellor Kent states the reason 
of the rule to be ‘‘to give security aud stability to the purchas- 
“‘ er's title, for he takes a title only as against the parties to the 
“ suit, and it cannot and ought not to be set up against the 
‘* subsisting equity of those incumbrancers who are not parties.” 
(4th Kent, *185.) 

The same rule prevails in Louisiana. (Barkdull vs. Herwig 
et al, 30 La. Ann, 618; Phillippi vs. Clairteaux et al., 34 La. 
Anpn., 796.) 

It is true that a mortgagee with the pact de non al.endo may, in 
Louisiana, enforce his mortgage by proceeding against the 
mortgagor, without making those wh6d subsequently acquired 
the property, or a mortgage thereon, parties But this excep- 
tion to the general rule cannot be exteuded to a case where the 
several mortgages are granted in and by the same act, and the 
amount of debt entitled to priority is contingent. In such case 
the inferior mortgagees have a right to contest the amount of 
the mortgages priming theirs. (Posey vs. Elliott,4 La. Ann., 
195.) The presence of the pact does not prevent the validity of 
the mortgage being contested by those having an interest op- 
posed to the mortgagee. (State of La. vs. Citizens’ Bank, 33 
La. Ann., 708.) 


IV. 


The Exrecutory Process was issued fora sum largely in erceas of 
that secured under Kennedy & Co's mortgage. 


“ Mortgages are srictt juris; they cannot be extended by im- 
plication to any other obligation than that expressly mentioned,” 
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(Durrive et al. vs. Key et al., 20 La. Ann., 154; Schadel vs. St. 
Martin, 11 La. Ann., 175; N. O. Canal and Banking Co. vs. 
Hagan, 1 La. Ann., 62) and when the foreclosuse is via ereculiva 
the seizing creeitor must, at his peril, look to the accuracy of his 
demand, and of the decree. (Cumming vs. Achinard, 1 La. 
Ann., 279.) , 

Kennedy declared and Williams acknowledged that the bal- 
ance of advances made to him by Kennedy & Co. amounted im 
“ capital, interest, commissions and charges” to $28,097.36, and 
confessed judgment for that amount. There is nothing in his 
act of confession showing how much of said amount was capital 
and interest, and how much was comprised under the designa- 
tion of commissions and charges. Kennedy & Co's mortgage 
did not secure these commissions and charges, and they were 
not entitled to executory process for any amount in excess of the 
money advanced by them and the interest thereon. The face of 
their accounts, which they filed as exhibits with their answer, 
shows that the process was issued for more than double the 
amount then secured under their mortgage. This will be de- 
monstrated when we come to an examination of their accounts. 
Even if they then had a right to the process at all, the procura- 
tion of it through the meansemployed, foran amount so largely in 
excess of the sum secured by the mortgage, was a fraud upon 
complainants and vitiated all proceedings under it, as against 
them. 


Summary of facta lending to show traud to the prejudice of 
Complainants and vitiatiug the sale to Kennedy & Co. 


The Civil Code provides that “every contract shall be deemed 
to have been made in fraud of creditors when the obligee knew 
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that the obligor was in insolvent circumstances, and when such 
contract gives to the obligee, if lhe be the creditor, any advan- 
tage over other creditors of the obligor.” Art. 1984; DeBlanc 
vs. Martin, 2 Rob. 38. 

In cases of insolvency the debtor's admissions in favor of cer- 
tain creditors, however evidenced, are presumed to be frau lulent. 
Boismare vs. His Creditors, 8 La. R., 315; Cecile vs. St. Denis, 
14. La. R., 184. 

“In a contest amongst creditors the confession or acknowledg- 
ment of the insolvent makes no proof against the ereditors, be- 
cause it iscousidered fraudulent.” Blackstone vs. His Creditors, 
3 Rob., 219; Succession of Warren, 4 La. Ann., 451: Sabatier 
vs. Creditors, 6 Mart. N. 3.. 585; Gilbert vs. Nephbler, 15 La. 
R., 59. | . 

Kennedy & Co. admit in their answer (p. 30, fo. 56) that 
they knew Williams to be insolvent, hence Williams’ admissious 
in their favor and confession of judgment are presumed to be 
fraudulent. 

That this presumption is well founded is shown by the follow- 
ing facts, viz: 

By the statement in Williams’ act of confession that the bal- 
ance of advances made to him by Kennedy & Co. to carry on 
and cultivate his plantation, and secured under said mortyage, 
amounted to $28,097.36, when such balance amounted to not 
more than $12,429.29. (See avpendix at the end of thie brief.) 
By the swelling of the accounts of such advances, with various 
improper charges, amounting for the year 1872 to $8,573.07 and 
for the year 1873 $6,693.35, (see appendix); by the retention by 
Kennedy & Cv. of the baiance of the proceeds of the crop of 
1872, applicable to the payment of interest on the mortgage 
notes; by the compounding of interest and commissions in said 

accounts; by the averment of Kennedy & Co., in their petition 
filed in the State court, that the parties to said act of mortgage 
had “found that every year the said plantation incurred a larger 
debt instead of paying and decreasing that already due,” when 
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the other parties had no information on that subject, (p. 142, fo. 
261) and such statement was untre; by the undue haste made 
to procure a sale, which Williams facilitated by waivers that an 
insolvent debtor is incompetent to make, and by the publication 
of the first advertisement of the sale in an extra issue of the 
official journal, two days after the date of its regular issue. 

There is further evidence of fraud in the appraisement as 
compared with the valuation of the plantation. 

The plantation contained twenty-two hundred and thirty-two 
acres of land with valuable improvements thereon, as well as 
fifty-four mules, ten wagons, seven carts, twenty plows, ten culti- 
vators and thirty head of horned cattle. (See shcriff’s return, 
p. 155, fo, 286. 

Samuel Cragin, who had Leen a plan-er in Terrebonne parish 
for thirteen years, testified that he had known Ardoyne planta- 
tion ever since he had been there, and that in 1874 it was worth 
$75.000; that the sugar house was a refinery, making vacuum 
pan white sugar—th? only one in the parish—and the machin- 
ery was worth $20,000; (p. 166) that he was the ownerof a 
plantation in the same parish for which he paid his father in 
1876 $38,000 fora half interest in the real estate, not including 
the mules, implements or crops; that his father paid $145,000 
for it in 1870; and that his machinery was not as valuable as 
that on Ardoyne. (p. 167). 

Wm. Buford, whose testimony was introduced at the hearing 
by the defendants, testified that he considered Ardoyne planta- 
tion one of the most valnable in Terrebonue (p. 210); tbat it 
had good machinery, that could not have been duplicated at 
that time for less than twenty-flve or thirty thousand dollars; 
very good mules, of which he afterwards bought from one-third 
to one-half, paying one hundred and sixty, one hundred and 
seventy-five, one hundred and eighty and two hundred dollars 
for some; that one hundred and forty dollars would bave been a 
fair valuation of all of them, (p, 211); that he knew Cragin’s 
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place well, and considered Ardoyne a much better place; that 
the machinery was better and the land better, (p. 212). 

Shaffer also testified that the land was worth $60,000 or $70.- 
000, (p.172). | 

The price of the sale of said plantation to Williams in 1871 
was $150,009, and while it may be claime1 that this was a nomi- 
nal sale only, nevertheless, loans amounting to $89,450 were ob- 
tained from banks and others upon pledge of the mortgage 
notes representing the credit portion of said price. (p. 183). 

In 1881 Kennedy sold to Shaffer and Williams (fwo-thirds of 
the plantation fur $53,733.20. (Act of sale, p. 192.) ° 

Shaffer says it was more valuable previous to his buying it, be- 
cause sugar was worth more. (p. 180). 

In 1873, according io their account, Kennedy & Co. insured 
the sugar house alone for $25,000, (p. 55, item dated April 40, ) 
and fur same amount in 1874, (p. 61, item April 10) and for a 
like amount in 1875, (p. 64, April 10). 

Some idea of the value of the plantation may be derived from 
the fact that the net proceeds of the crops produced thereon 
were $39,866.66 for the year 1872; $45,951.32 for the year 1874, 
and rose to $53,955.46 in 1876. 

With the foregoing evidence of value before us, let us turn to 
the appraisement, at p. 149 of the Record. 

“Lot No. 3 with residence, out house, sugar house, mill, engine, 
shop, etc., etc., containing forty-six and 66-100 acres,” were ap- 
praised at $9,173.28. ‘The sugar house alone was insured both 
before and after the sale for $25,000, as already shown, and the 
value of the machinery therein is estimated by competent wit- 
nesses at from $20,000 to $30,000. Itis to be presumed that 
the residence and out builiings upon such a plantation were of 
no ordinary character. | 

The land in this section, surrounding the improvements, was 
probably the beat in the plantation, and yet the highest valua- 
tion put upon it without improvements, was only eight dollars 
per acre, and Lots 10,11, and 12 were appraised at only four 
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dollars per acre. The other Sections were appraised at from 
four to eight dollars per acre. 

All this land was struck off to Kennedy at barely two-thirds 
of its appraised value, say from five dollars and 33 cents down 
to two dollars and 66% cents per acre. ‘(See sheriff’s return, p. 
199). Under the law it could not be sold for less. 

Cragin says the open land was worth one hundred dollars per 
acre, (p. 156, fo. 310) and that the swamp or timber portion is 
generally assessed at tf mdollars per acre, but that “it would 
be hard to buy any of it off a plantation at that price.”” (p. 167, 
fo. 312.) Exactly how much open land there was does not ap- 
pear, but Kennedy admits that he leased six hundred acres in 
1874, (p. 237, fo. 453) and the net proceeds of the crop made 
that year were $45,951.32, (see appendix, also p. 61), or more 
than seventy-six dollars per acre. 

‘ All the mules. wagons, carts, and farming utensils were ap- 
praised at $4,000 and sold for two thirds of that amount. (p. 
151 and 120). There-were fifty-four mules, besides thirty head 
of horned cattle.” (Sheriff's return, p. 255). 

Buford’s lowest estimate of the average value of the mules is 
one hundred and forty dollars each, (p. 211, fo. 402) which 
would make them alone worth $7,560. 

In considering the value of this plantation, it must not be for- 
gotten that it was a sugar plantation in full operation and every- 
body knows that a large amount of ‘‘stubble” cane necessarily 
existed there, greatly enhancing the value of the land. The 
amount of “stubble” is usually about two-thirds of the whole 
area planted. It is also necessary to save enough of “plan 
cane” to renew the stubble exhausted, say one-third of the whole 
area planted. What became of it? Buford says that he put 
down 210 acres of plant cane in 1874, because ‘Williams re- 
marked to me that we were going to have tenanis, and that we 
should have a good plant.” (p. 211.) The lease to Quick (p. 
207) shows that the tenants got it. It is not mentioned either 
in the appraisement or the sale. 
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The appraisemert purports to have been made by Buford and 
McCollum. Buford swears that be has not “the slightest recol- 
lection of it.” (p. 215) No proof was offered that his signature 
to the appraisement, found in the record, is genuine. The ap- 
praisers appear to have been sworn by the deputy sheriff the day 
before the sale. He was not competent to administer the oath. 
C. P., Art. 673. Buford was not at the sale, but was at work 
that day upon the plantation. (p. 215.) If any appraisement 
was made the day before, it is impossible that it could have 
been properly made. Each Jot should have been examined in 
order to ascertain its value, and Buford would surely have re- 
membered any such examination. 

Kennedy & Co. sought to weaken “fis evidence on cross-ex- 
amination, but signally failed to do so. Having afterwards of- 
fered his evidence themselves with full knowledge of its charac- 
ter, they are bound by all the conclusions legitimately to be 
drawn from it. He stands by his appraisement, if he made wu 
under oath, (p. 216-17) that is all. There is no proof that he 
did. 

Other indications of frand are found in the fact that the net 
proceeds of the crop made on said plantation, as shown by the 
accounts furnished by the defendants, were as follows: 


The proceeds of the crop of 1872.......... $30,866 66 
“6 “ Oe ena te ie 12,408 61 
és + “« 874..... .... 45,951 32 
“ “ ' «1875 y.... «2. 49,366 14 
“ “ m“ is7. teen... 53,955 46 


Note the difference between 1872, 1873 and 1874. The pro- 
ceeds of the crop of 1873 as reported, compared with those of the 
preceding year, show a falling off of $27,458.05—nearly equal to 
the deficit claimed for 1873, while the crop of 1874 was $43.- 
542.71 in excess of that reported for 1873. 

No cause has been assigned for this remarkable result of 1873, 
while it does appear that there was a partial overflow in 1874. 
(See p. 220, fo. 419.) 
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Buford thinks there was sugar and molasses in the sugar 
house at the time of the sale, March 7th, 1874. (p. 212, fo. 403) 
This suggests the solution of the question, why was the result of 
1874 apparently so insignificent ? 

In addition to all these facts presumptive of fraud, we bave 
the following direct proof of it : 

William L. Shaffer testified that he attended the sale of Ar- 
doyne plantation with the inteption of buying it if he could get 
it for $50,000; (p. 172) that he intended to bid that amount; 
(p. 184) that when he got there Kennedy approached hia, 
asked him if he was going to bid for the plantation, and said: 
‘You are a neighbor of Nolan S. Williams, and I don’t think 
you should bid against the place.” He also said: “I would 
like to help Williams out,” and gave him to understand that he 
was buying the property for Williams’ benefit; (p. 172.) But 
for these representations Shaffer would have bid at the sale. (p. 
172-3.) 

Buford says Williams told him “that the plantation was bemg 
put up for sale, and it was going to be bought in by Mr. Ken- 
nedy for him,” (p. 210) that Williams frequently told bim so, 
‘‘and that was the general impression among everybody there — 
that Mr. Kennedy was going to bay it in for him.” (p. 220.) 

Buford’s evidence was offered by Kennedy & Co. 

Shaffer's statement bears the impress of truth, he is without 
interest and unimpeached. He is contradicted only by Kenne- 
dy in an uncertain way, (p. 236-7) whose conduct, as disclosed 
by the record, does not tend to create confidence in his truth- 
fulness. 

This case presents many of the features of Jackson vs. Ludel- 
ing, 21 Wall., 616. Asin that case, the sale was made under an 
er parte order obtained from a judge in chambers, the petition 
made none of the creditors secured by the mortgsge parties, 
asked f>r no notice and none was given them; the sale was bur- 
ried as fast as the forms of law permitted; it was made in a v'l- 
lage, far in the interior; it was advertised in only one local news- 
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paper, and not a day longer than the law required; (but unlike 
that case, the first advertisement was in aa extra issue), the ap- 
praisement was made almost at the last moment, and it was ob- 
viously intended to facilitate a hasty sale for a nominal price; 
the mortgage creditors could have known nothing of the pro- 
ceedings to aell the mortgaged property and discharge their 
lien; like Gordon, Kennedy & Co. were trustees of the mortgage 
creditors, and even if they had a right to enforce their mortgage 
they had no right so to use it as to obtain an advantage for 
themselves over the other creditors. As this court there said : 
‘‘ They had no right to employ it as an instrament by which 
they might become the owners of the property mortgaged at the 
lowest possible price at which it could be obtained,” leaving 
their associate creditors unpaid. ; 

Their duty, if they uscd it at all, “ wasto make it productive 
of the most that could be obtained for all who were interested in 
it, and if they sought to make a profit out of it at the expense of 
those whose rights in it were the same as their own, (or different 
only in rank) they were unfaithful to the relation they assumed 
and were guilty of fraud.” | | 

The parallel is complete and the same results must follow. 


V1. 


Kennedy d Co. were accounting parties, bul the ttems of the ar- 
count could not bz eramined at the hearing. 


The only issue raised by the bill on this pointeis whether — 
Kennedy & Co. are accounting parties. None could be raised as 
to the correctness of the accounts which had not Leen rendered. 

The filing of the accounts with the defendants’ answer was an 
impertinenee, if intended to anticipate complainants right to go 
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into an account before the master upon 2a decree fixing the 
terms. They are responsive to no issue tendered by complain- 
ants, and the futility of going into them in evidence and at the 
original hearing, is apparent from the fact that it ia absolutely 
necessary for the court to determine the time to be covered by 
the account in a preliminary decree, before it can be taken with 
any certainty. 

The general rule in such cases is laid down with great clear- 
ness by Lord Gifford, Master of the Rolls, in Law vs. Hunter, 
1 Russel’s Ch. R., 100; and in Walker vs. Woodward, Ibid, 110. 

Savs the le€rned Master in tk > last case: 

“T made diligent inquiry into the subject before I decided 
‘‘ Law vs. Hunter, and the result of my inquiry was that TI did 
“not find any instance in which it had been held that such evi- 
‘* dence as was tendered there and is now tendered in the pre- 
“sent case, could be received at this stage of the proceedings. 
‘‘ Since the accounts cannot be taken at the hearing, of what use 
‘can it be to give evidence of the items of the account, when the 
* court cannot examine whether they should or should not be 
‘* allowed.” 

“ Tne only question at the origina! hearing is whether the defen- 
‘ dant is an accounting party.” 

This court, in Doubourg vs. United States, 7 Peters, 625, re- 
versed the decree of the district court for the Eastern District of 
Louisiana—where the judge determined the accounts at the 
original hearing—on the sole ground “ that a complex and intri- 
“ cate account is an unfit subject for examination in court, and 
‘ougnt always to be referred to a commissioner, to be examined 
‘by him and reported, to which report the parties may except.” 

In view of these rules of procedure in cases of account, we did 
not attempt to impeach the accounts tendered by the defendants 
at the hearing, and have now gone into the items composing 

them, only for the purpose of showing fraud, and not with the 
view of asking of the court their correction. The defendants 
themselves perhaps considered it proper to exhibit them at the 
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hearing to meet the charges of fraud. To what extent they 
have answered this purpose appears from our discussion of that 
branch of the case. 

The learned judge of the Circuit Court did not notice the 
question of account in his decision, (R., p. 238) but dismissed 
the bill, on the ground that the foreclosure proceedings were, in 
his opinion, regular and free of fraud. 


VIL. 


Of the Accounts. 


Although the account ffiled by Kennedy & Co. could not be 
gone into at the hearing, we may look into them for the pur- 
pose of showing fraud. We have had them restated by an ex- 
pert accountant, who has stated the items rejected, and the re- 
sult is shown in the appendix. Such restatement shows tha. 
there was the sum of $7,560.87, applicable to the notes of the 
mortgage creditors at the end of the crop year 1872. and that ai 
the end of the crop year of 187%, there was due Kennedy & Co. 
only $12,429.29 instead of $28,097.36, for which they sued out ex- 
ecutory process. 

It also shows that at the end of the five years during which 
Kennedy & Co. were bound to make advances, there was the 
sum of $15,916.15 to the credit of the plantation, applicable to 
the mortgage notes. This appears from the face of the account. 
How much of the money charged therein as “handed to Wi- 
liams,” “paid a. d., etc,” was entitled to be charged as advances ? 
Only an examination before a master will enable the court to 
determine. 

It must also be remembered that the profits made in 1874, 5 


and 6, do not include the profits made by the tenants, which Ge. 


Waa, presumably, as much as Kennedy made. 
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These profits should have been wholly made by Williams, and 
80 applicable to the reduction of his debt. 


VIII. 
Of the Demurrer . 


The defendai.'s’ special demurrer that comylainanta’ canse of 
action was vested in Williams’ assignee, was properly overruled. 

If, as it is averred by defendants, Williams had conveyed the 
Plantation to them beforé his bankruptcy, the assignee had no 
interest in it when the bill in this case was filed, and could bave 
had no action for the property. To give the demurrer any 
effect at all, defendanta must insist that the title vested i2 the 
assignee, which ia fatal to their theory of defense. 

That a general and unsecured creditor has no action to 
recover an asset of a bankrupt, even if the assignee refuses to act, 
we concede. Such is the decision of this court in Glenry vs. 
Landon, 98 U. S., 20. 

Complainants cannot recover the mortgaged property for the 
benefit of the creditors of the Estate; nor is this the purpose of 
their bill. 

If the title be vested im the assignee, this court has jurisdic” 
tion to hear and determine the cause cnder the express terms of 
the 2nd section of the Bankrupt Act of March 2, 1867. On the 
other hand, if the title is in Kennedy, the court has jurisdiction 
on account of the character of one of the complainants, and the 
citizenship of the other parties. 

A secured creditor loses nothing by the bankruptcy of his 
insolvent debtor. Evyser vs. Gaff, 91 U. S., 521. 

An assignee, if he takes mortgaged property at all, takes it 
subject to the lien, which may be enforced by suit against 
him in either the District or Circuit court. 


Yeatman vs. Bank, 95 U. S., 764. 
McHenry vs. LeSocietie, @ U. S., 58. 
| Marshal vs. Knox, 16 W. . 

But it seems a sufficient answer to the demurrer to say that 
this action to forclose the mortgage and for an account, is one 
| which belongs, strictly, to the complainants, and is not of that 
class vested in the assignee by the Bankrupt Act. 

The decree of the court below should be reversed, and an 
accounting ordered, and the matter otherwise decreed as 
prayed by compl-‘nants. 

Respectfully submitted, 

J. D. ROUSE, 

| WM. GRANT, 

| Solicitors for Complainants and Appellants. 


October 1, 1886. 
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APPENDIX. 


RESTATEMENT OF ACCOUNTS 
OF 


ARDOYNE PLANTATION, 


FOR THE YEARS 


1872, 1873, 1874, 1875, and 1876. 


SHOWING A BALANCE DUE BY KENNEDY & Co. at 
THE END OF THE TERM OF 


$15,916.15. 


Dr. THE ARDOYNE PLANTATION in account carreat and 


er mmee ee meen ee 


FOR THE YEAR 1372. 


Ne A ee eR emma 


eee 


Jany. 31. To disbursements 
as per acc’t rend. 
by S. H. Kenne- 
dy & Co. from 
April 4, ‘72, to 
Jan’y 31, 1873. . $40,667 37 
Interest on same. 883 93—-$41,551 30 
Le:s improper charges as 
per statement........... 8,573 07—$32,978 23 
To bal. to credit of plant’n. 7,000 81 
$39,979 04 
SraTEMENT OF IMPROPER CHARGES. 
1872 AMT. INT. TOTAL 
April 4..Invoice supplies...... $ 22571 $1351 $ 239 22 
6..Cash to N.S. Williams 200 00 11 96 211 96 
30..Com’s on disbursem’nts 7191 3 92 75 83 
May 31. = * 67 58 3 23 70 81 
June 26..F. Guyol, 1:0t. Jom »acc’t 
mortgages, etc..... 171 50 719 178 69 


..Com’s for ind. na for 


real est.. due Jan’y 4, 


|. eee 70 47 2 92 73 39 
29..Com’s on disbursem’nts 77 57 3 21 80 78 
July 31.. ¢s és 108 08 3 67 Ill 75 
Aug. 30.. iy es 63 41 1 72 65 13 
Sept. 30.. _ - 97 69 2 00 99 69 
Oct. 14..F. Gayol, not. pub., 
sale June 26....... 13 00 23 18 23 
31..Com’sondisbursem’nts 76 82 1 04 77 86 
Nov. 30.. “ o 89 15 61 89 76 
Dec. 31. e “ 191 al 191 41 
31. ‘ on balance $14,- 
oe 533 60 and interest. 36460 10298 467 58 
i 
San'y 2..Salary C. A. Buford, '72 3,000 Ou 1934 3,019 34 
2..Real estate note, N. S. 
Williams. ..... _... 2,818 87 1691 2,835 78 
31. .Int. on $2,630 70, due 
WOO Bic cese es 2 92 
Apel 
15. . Note to C. Welshans for 


insurance premiums 646 95 20 99 667 94 


Is73 | 
Jan’y 31..By net proceeds of crops of 
ROTM vo ccncncccsss- ance eee Oe 
By interest on same........... 112 46 


$39,979 04 


By balance brought down.......$7,000 81 
“ eight percent int. on same.. 560 06 


‘* Amount carried to credit of 
account of 1873.... —$7,560 87 . 


Dr. THE ARDOYNE PLANTATION in accoust carfedt al 


FOR THE YEAR 1878. 


IS74 
Jan’y 6..To disbursements 
“s racct rend. by 
. Kennedy & Co. 
uae Jan’y 18, "13 to 
daly 6, 1874 ........ $37,685 20 

Interest on same. . 1,426 45—$39,111 65 

Less improper ch’gs 
as per statement... 7 6,693 35 
| $32,418 30 30 


To balance due S. H. 
Kennedy & Co..... $12,429 28 
ToS pr.ct.int.on same 994 #4 


Carried to debit of acc’t of 7 $13,423 63 


SraTemext oF Iwproper CHARGES. 


I378 AMT. INT. TOTAL 
Jan’y 31..Com’s on disbursem’nts.$ 3803 $ 2 83 
Feb. 14..Amt. to balance old acc’t 


statement Jan’y 14 ..... 1,572 18 116 70 
28..Com’s on disbursem)nts.. 69 31 474 
Mar. 31.. “ . 103 07 6 83 
April 30.. * 64 96 3 64 
30. Ine. pre remiums on $25,000 50000 27 33 
May 31..Com 8 on disbursem’ nts.. 9548 456 
June 30.. 45 15 1 86 
July 31 “ se 56 91 1 95 
Aug. 31 - oe 35 06 1 46 
Sept. 30..  “ oe 1808 483 
31.. oF " 21 70 30 
svOV. 4...Reco ing m ortgages. . 4 58 5 
10. .Salary C. A. Buford . 60 00 69 
29. .Com’s on disbursem’nts. 55 96 41 
Doo. Be “Tig ovine c vccke 1,214 00 
23..Mort. fav.S.H. Kennedy 10 00 
29..Salary C. A. Buford.... 1,620 40 2 90 


31..Com’s on disbursem'nts. 243 20 


wy. @. ” balance ...... 650 82 
28.. “ disbursements 34 48 


$6,513 37 $179 98 $6,693 35 


‘Interest at Eight per coat., with 8. 2. 


1Is73 
Jan’y 31.. By balance to Cr. plant’n. ... © $7,560 87 


«J 574 “« net proc’ds of crops, 1873. $12,408 61 
Interest on same............- 19 58—$12,428 14 
To bal. due S. H. Kennedy & Co. 12,429 29 


$32,418 30 


Dr. THE ARDOYNE PLANTATION in account current and 


FOR THE YEAR 1874. 


on we 


J ag 6..To balance due S. 
H. Kennedy & Co... $13,423 63 


Feby 2..To disbursem’nts 
as per. acc’t rend. by 
S. H. Kennedy & Co. 
from 'Feb’y 11, ’74, to 
Feb’y 2, 1875....... $22,081 93 
Interest on same .... 539 74—$22,621 67 
Less improper ch,gs 
as per statement... 3,139 84—$19,481 83 


$32,905 46 


Berroco _ REL cn aN EEN 


To balance due S. H. 
Kennedy & Co..... $2,489.31 
8 pr. ct. int. on same. 199 14 
Carried to debit of acc’t of 18) f $2,688 45 
STaTeMENT oF I . ae me woe 
Feby 11..Com’ 8 on disbursem’ nts $ An0 7 70 i 80 
Mar, 31. 9 98 69 
April 10..Ins. premiums on $25,000 500 00 33 22 
30..Com’s on disbursements 16 40 1 62 
May 7..Recording leases and R. 
a re re 22 75 1 40 
30..Com’ son disbursements. 27 67 1 55 
June 30.. * 34 76 1 70 
July 31.. " a 12 24 48 
Aug. 31.. " " 29 23 1 02 
Sept. 25..T. Guyol, for conf. judg- 
ment, etc...... ..... 8 00 23 


30. .Com’s on disbursements. 28 95 81 

Oct. 19..Amount paid by S. H. ; 
Kennedy to Gleason... 100 50 2 47 
31..Com’s on disbursements. 45 31 94 
Nov. 3..Election expen’s of J. B. 
Windsor, ap oe by 


S. H. Kenne 50 00 1 01 
80. .Com’s on coast 59 O1 85 
Dec. 31. “ " 122 35 92 


Feby 2..N. S. Williams, agt., 
balance this account. — 012 88 


$3,090 73 $49 11 $3,139 84 


i876 
Feb’y 2..By net proc’ds of crops of 1874. $30,324 11 


Interest on same...... ....... 92 04—$30,416 15 
To bal. due S. H. Kennedy & Co. 2,489 31 


es en A RE we nt 


(Se Rae 6 


. 


IE HP oa 


DPRK d 


ea pte RS e Nore 


Dr. THE sea PLANTATION in account curreat and 


FOR THE YEAR 1876. 


aw — . 1... 


1875 
Feb’y 


~~ 


2..Tobalance dueS. 


H. Kennedy & Co. 
transf'red to this acc’t 


; 29..To disbursem’nts 


as per acc’t rend. by 
Vairin & Mortimer, 
from Feb’y 10, ’75, to 


Feb’y 29, 1876 


Intesest on same.... 
Less improper ch’gs 
as per statement.... 
Bal. to credit plant’n. 


Dec. 31.. 


1876 


Jan’y 31.. 
Feb’y 29.. 
20.. 


balance account 


ne $24,223 25 


STATEMENT OF IuprOoPER CHARGES. 


66 


..Com’s on disbursements $ 


66 


N. S. Williams, agt.., 


.. Ins. premiums on $25,000 500 00 
.-Com’s on disbursements. 


$3,379 75 


$ 2,688 45 
628 32—$24,852 07 
3,426 55—$19,425 52 | 
9,896 66 
$31,510 63 
AMT. INT. TOTAL 
175 $273 
15 21 92 
31 82 
3289 180 
10 39 50 
17 82 15 
15 70 55 
9533 . 68 
3776 492 
64 56 90 
57 36 41 
97 03 
124 U0 83 
31 38 
2,348 57 


187 
Feb’y 29..By net proc’ds of crops, 1875.$31, 481 61 
Interest on same........... 29 02 


$31,510 63 


a ny 


By balance brought down.... $,9396 66 3 
By int. on same, (8 per cent.) 751 783—$10,148 39 


Pr. THE ARDOYNE PLANTATION in account current and 


_FOR THE YEAR 1876. 


ee i te A ea 


ee —~- 


1877 
Feb’y 28. .To disbursements 


aszer acct rend. by 
Vairin & Mortimer, 
from Marck. 1, ’76, to 
Feb’y 28, 1877 $33,316 37 
Interest on same.... 609 72—$33,926 09 
Less improper cl. gs 
as p2r statement.... 4,026 30—$29,899 79 
Bal. to credit plant’n 14,737 18 


$44,636 97 . 


STATEMENT OF Improper CHARGES. 


AMT. 

31..Com’s on disbursements $ 12 86 
20.. is “6 12 58 
10..Insurance on $25,000. . 500 00 
31..Com’s on disbursements 16 97 
14 89 

36 65 

31 12 

36 97 

73 48 

189 86 


122 64 

s ss 53 15 
28..N.S. Williams, bal. acc’t 2,071 01 
28..T. Viala, lessee 62 64 
28..J.P.Viala “ 367 66 
28..H.Y.P. Cook, lessee ... 391 40 


$3,993 88 $32 42 $4,026 30 


‘ . . ae ee 
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Interest at Eight per ceut., with VAIRIN & MORTIMER. Cr. 


Re RD NN Se Rk mt a Se = PN et mg ne mm a oe 


1876 ; 
Feb’y 29 .By balance to credit plant’n $10,148 30 
b/ 1) J net proc’ds of crop, 1876.$34,458 8: : 
3 Interest on same........... 29 75 — $34,488 58 


$44,636 97 


By balance brought down. . .$14,737 18 | 
By 8 per cent. int. on same.. 1,178 97— $15,916 15 
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INSTITUTI TUTION ET AL. 


SAMUEL H. KENNEDY & CO. ET AL. 


NEW 0 


Supreme Gourt of the @. 3. 


October Term, 1886. 


NEW ORLEANS NATIONAL BANKING INSTI- 
TUTION ET AL. 


wa, 
SAMUEL H. KENNEDY & CO. ET AL. 


I, 
STATEMENT OF FACcTs. 


On the 12th day of April, 1872, Nolan S. Williams, a defendant, 
was indebted in the sum of $90,230.71. To the National Banking 
Institution $50,606.83; State National Bank $23,152; the remain- 
der to other persons as stated in the notarial mortgage. Record, 
pp. 134-5. The five notes described in this mortgage, dated 12th 
April, 1872, were given by Nolan 8. Williams as the price of the 
Ardoyne plantation in the parish of Terrebonne, Louisiana. . The 
notes were made at this date to novate a debt of Nolan S. Williams, 
made in January, 1871, on account of this purchase, and to enable 
the holders of those notes, made in 1871, to use them, to satisfy the 
creditors mentioned in this mortgage. The notes in 1871 were 
withdrawn, and these new notes put into the hands of the persons 
mentioned in this mortgage. This mortgage covers the Ardoyne 
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plantation, which secured the notes Jated in 1871. In this first 
mortgage in the Act of 1872, Nolan S. Williams is the mortgagor. 
The holders of the five notes are mortgagees, and the subject of 
mortgage is the Ardoyne plantation. The five notes are to become 
due five years after date and interest to be paid annually, at eight 
per cent. Record, pp. 132-138. This mortgage has the pact de 
non aliendo. 

In the same notarial act, and following the act of mortgage we 
have described, another contract secured by mortgage on the plan- 
tation, is made by Nolan S. Williams with Samuel H. Kennedy & 
Co., Commission Merchants. They are parties to the mortgage 
and bind themselves to make all necessary advancements in cash, 
and in the purchase of supplies to carry on and cultivate the plan- 
tation during the existence of the mortgage of the 12th April, 1872. 
These are to be made, from time to time, not to exceed the annual 
sum of $30,000, which is to be evidenced by open account to be 
kept by Kennedy & Co. with the plantation. N.S. Williams is 
to conduct the plantation and is allowed $2,000 per annum. There 
was a deficiency in 1872, and in December, 1872, another act of 
mortgage was made to secure the excess over the sum stipulated, 
and the advancements might reach $35,000 in future. 

The mortgages bind the plantation in favor of Kennedy & Co., 
_and there is in each of them a clause giving to the latter a priority 
and the rank of a first mortgage. The effect of this arrangement 
and of the mortgages was to postpone, for the term of five years, 
the time for the payment of the price of the plantation.as stipulated 
in 1871. The notes taken in 1871 became due in the Spring of 
1872, 1873, 1874. One third of the notes for the price were due, 
or about to be due, in April, 1872. 

The Vendor’s lien, which attached to the notes, was cancelled for 
the specific mortgage, and the priority accorded to the commission 
merchants’ lien under these new arrangements. Nolan S. Williams 
is chosen to be manager, upon a salary for $2,000. 

It is quite manifest there was a very liberal concession by the 
creditors who surrendered the obligations of Nolan S. Williams to 
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Von Phull Brothers, and which firm had pledged them to the 
creditors as stated in this mortgage. 

The plantation was cultivated in 1872 and 1873, mites these 
arrangements. The incident of a deficit in 1872, and the execu- 
tion of a mortgage on the 30th December of that year, has been 
alluded to. On the 28th January, 1874, Kennedy & Co.-make up 
their account and the statement shows a debt of $28,097.36. On 
that 28th they advance to Williams his salary for December and 
January preceding. Record, p. 58. They obtained from Nolan 
S. Williams a notarial act bearing the same 28th January, 1874, 
which recites the existance of the two mortgage acts and ‘concludes 
with an acknowledgment of the debt $28,097.36 as due. For 
which he confesses judgment consenting and agreeing that under 
that act now executed and the two acts the firm shall have the 
right to seize and sell the plantation under execution process for 
the payment of the ameunt aforesaid. 

This paper was filed with the petition for executory process on 
the 31st January, 1874. There was filed on that date by Nolan 
S. Williams, what may be described as an unconditional surrender. 
He acknowledges service of the petition, notices to pay, order of 
Court, notice of seizure, notice to appoint appraisers, notice to sub- 
divide, as well as of any and al] other notices required by law and 
authorizes sale on the 7th March, 1874. It is scarcely necessary 
to mention that Kennedy was at the sale and that he was the only 
bidder. He purchased for $17,435.32. The appraisement was for 
$25,636. Ans., Record, p. 28. The statement shows that this 
plantation was rated at $90,230, or some large portion of this snm 
in the calculations of these various parties to the mortgages. If 
there were to be any diminution the loss would fall upon Williams. 
His debt was for $90,230 independently of the claim made in 
the petition for executory process of $28,097. When he made hi- 
confession of judgment and his abandonment in favor of Kennedy 
& Co., and the authority to seize and sell his actual interest in the 
property was nothing. He collected his salary and was assured 
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that he would not suffer. We find him as employed on the plan- 
tation continually and that after his discharge in bankruptcy he 
become an owner with Kennedy. 


II. 
PLEADINGS AND EVIDENCE. 


The bill was filed by the New Orleans National Banking Insti- 
tution in liquidation, the holder of more than one-half of the debt 
secured by the mortgages taken in the year 1872 for $90,230.36. 
The remaining creditors secured by the mortgage and net joined in 
the suit as plaintiffs are introduced as defendants, and some have 
filed cross-bills. The equities of each are fairly set forth in the 
original bill. The mortgage of April, 1872, made no discrimina- 
tion between them and all share alike in the stipulations made with 
the creditors. 

The defence of the purchaser at the sale is that he was an 
independent first mortgagee without any duties to perform to the 
creditors in the junior mortgage, and that his procedure was 
regular, fair and effective and he can rely upon it. 

The Circuit Court affirmed this defence as valid and ordered 
the dismissal of the bills and the cross-bills! The decree of the 
Circuit Court from which the appeal is taken is as follows. 
Record, p. 238. 


a a 


THE DECREE OF THE Circuit COURT FROM WHICH THE APPEAL 
I8 TAKEN..—Record, p. 238. 


The Court being advised in the premises and considering 

That no actual nor constructive fraud is shown in the legal 
proceedings whereby defendant, Samuel H. Kennedy, became 
vested with the title and ownership of the Ardoyne plantation in 
controversy ; 
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And (considering) that the legal proceedings were based upon an 
exigible debt secured by first mortgage on said plantation and 
were in accordance with the forms and modes prescribed by the 
Louisiana Code of Practice, of which proceedings the said com- 
plainants and cross-complainants had all the notice — by the 
laws of Louisiana ; 

And that in said proceedings said complainants were not neces- 
sary parties, nor entitled to special notice by reason of any 
stipulations in the acts of mortgage of the 12th of April and 30th 
of December, 1872; 

It is ordered ual decreed that the bills and crows-bills be dis- 
missed with costs. Record, p. 238. . 


IV. 


OBSERVATIONS UPON THE DECREE AND OBJECTIONS TO THE 
DECREE MADE. 


The Court decided that the acts of mortgage and other evidence 
exhibited to the District Court to obtain the ¢xecutory process 
established an erigible debt secured by mortgage, and sustained 
with authentic evidence of debt, entitling the plaintiff to the 
process sought for. We controvert this conclusion. The mortgage 
acts of April, 1872, and December, 1872, du not manifest the debt 
demanded. Both of these acts provide for the creation of a debt to 
the firm of Kennedy & Co., but do not show the existence of 
this debt. The acts of mortgage contain an obligation of that firm 
to make advances of money and for supplies, and to perform 
services of value for which payment is to be made, but they do not 
show the existence of a debt for a certain sum of money. The 
only manner in which the plaintiff has shown a debt as claimed 
appears in an account to the petition for the process of the District 
Court to make the seizure. Record, p. 159. The same account 
is filed with the answer, p. 58. It is entirely clear that this 
transcript from the books of the firm of Kennedy & Co., was nut 
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authentic evidence and did not satisfy the conditions of the Code of 
Practice. To have entitled it to be used as authentic evidence it 
should have been provided for in the mortgage itself, or been 
authorized by some clause in the mortgage. The mortgage pro- 
vides that an account shall be kept—shall be an “open account ” 
between the plantation and the commission merchant. 

This account in the books is not authentic evidence, nor can a 
copy made by the merchant or his clerks answer the demands of 
the law for authentic evidence. 

Courtney rs. Andrews, 10 Rob., 180. 

Tilden vs. Deos, 1 Rob., 180; 2 Rob., 303; 10 Martin, 
223; 11 Louisiana, 321; 22 Ann., 267; 9 Ann., 
310; 17 Ann., 58; 22 Ann., 463. 


Nor can this “ open account” on the books become authentic by 
any acknowledgment made by the debtor before a notary. The 
account, as it stands on the books, appears (probably) as an exhibit 
to the petition, Record, p. 156, but this exhibit is not established in 
any manner by authentic evidence or by any evidence whatever. 

The plaintiffs aver in their petition that they have complied with 
their stipulations, and that there is a balance due under the 
mortgages for the sum of $28,097.36. To support such an account 
a witness should prove that the sum was correct. A merchant’s 
account books are not evidence for him. 

1 Hennen’s Digest, 503, c. books, accounts and entries. 


The plaintiffs (Kennedy & Co.) proposed to avoid the difficulty 
by procuring Nolan S. Williams at the last moment to make an 
acknowledgment before a notary that he did then owe a balance of 
$28,097.36, and to confess a judgment for that sum so that there 
should be authentic evidence of the debt created by the perform- 
ance of the stipulations of the mortgages among these partie. We 
answer that Kennedy & Co. are not empowered by any of the 
mortgages to interpolate any additional stipulation into the mort- 
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gages of that kind. The creditors holding the five new notes are 


_ parties to those mortgages. Every stipulation in the mortgages 


affects them directly. At the date of the mortgage of the shasest 
April, 1872, the creditors were interested in and were possessed of 
eight notes of Nolan S. Williams, dated 3!st January, 1871, each 
for $6,250, amounting to $50,000. These notes were all due and 
exigible on that 12th April, and were pledged to these creditors. 
There was beside $40,000 of similar notes due in 1873. These 
notes were given to the pledgors as the price of that plantation. 
There existed a vendor’s lien upon this plantation that secured the 
notes of Nolan S. Williams given in 1871, and pledged to those 
creditors, who are designated in the mortgage. Record, fol. 280- 
281. These notes represented the price given for this plantation. 
The arrangement described in the mortgage act of April, 1872, 
was substitutional. The creditors received new notes for the 
amount of their debt, and surrendered the notes pledged to them, 
and with the new notes they received the mortgage of April 12th, 
as security. They surrendered a present, an exigible demand, 
secured by the superior vendor’s lien, and accepted notes, payable 
five years after that date secured by this mortgage. 

The consideration to these creditors was the engagement had 
with Kennedy & Co., contained in that mortgage. Kennedy & 
‘o. agreed to make the advances annually during the exiaence of 
this mortgage made to these noteholders; the appellants in this 
cause. The “existence of the mortgage” was for the term of five 
years, for which the notes were not payable nor paid. Payment is 
the most usual mode of extinguishment of a mortgage; and this 
was that mode evidently contemplated by the parties. Dvyring that 
period Williams was entrusted to conduct the plantation as mort- 
gagor and. debtor, and with a salary. He was to cultivate the 
plantation and to ship the crops to these commission merchants 
(Kennedy & Co.). The commission merchants were the manda- 
tories or trustees for all of the partics to dispose of the crops and 
to distribute the proceeds. 
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The commission merchants were to have priority of payment by 
the terms of this contract expressed in the acts of mortgage over 
the mortgagor, and the creditors in that mortgage. The order of 
payment was adjusted and in the management of the property, 
the employment of the advances and supplies, and the sale, and 
apportionment of the crops, each one was interested and with a 
duty to perform during the five years of the existence of the 
mortgage. The account was to be kept with the Ardoyne planta- 
tion, and was an “open account” between the mortgagor, the 
commission merchant and the creditors, provided for in the act. 
wherein they were severally parties, and where the consideration 
was co-extensive with all of the stipulations by whomsoever made. 
The parties could not have contemplated that Kennedy & Co., 
should, by any sudden, abrupt and hurried action, and with any or 
without any combination with Nolan §. Williams, cause this 
property to be seized and sold for a price not equal to more than 
the net proceeds of a single crop, and without notice to anyone 
Kennedy & Co. purchased this property for about $17,500, and 
by that purchase the Circuit Court declares in the decree, the 
whole property was vested in them. The mortgage debt of 
$90,230 due the creditors as the purchase-money of the property, 
the decree says no longer bears upon it. Kennedy & Co. are 
discharged from their obligations, for by this enterprising and 
overreaching effort they have put the mortgage out of existence. 
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Vv. 


DECREE OF THE CircuIT COURT FURTHER CONSIDERED. 


The decree of the Circuit Court affirms that the defendant, Samuel 
H. Kennedy, might make up his account, procure from Nolan 8. 
Williams a notarial acknowledgment for the balance found to be 
due, obtain an executory process, and then he might seize and sell 
and purchase the property for $17,500. This vests the dominion 
of the property in Samuel H. Kennedy. This extinguishes the 
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‘mortgage in favor of the creditors for $90,230 and accrued interest ; 
the mortgage has then no existence ; the covenants to make annual 
advances of cash tur $30,000, and to purchase supplies, and to 
receive crops and sell them and distribute the proceeds, expired with 
this dissolution and death of the mortgage. That was stifled by 
the sheriff with the halter afforded by the combination of Nolan S. 
Williams and S. H. Kennedy the 28th of January, 1874, through 
the notarial act signed by them on that day. There was no debt 
existing that day in any form suited for an executory proceeding. 
It was simply an open account on the merchant's books — the last 
four entries on it were not made till that 28th of January, 1874. 
The merchant’s books, had they been adduced in Court and admitted 
before the Court, they were inconrpetent. 1 Hennen’s Dig., pp. 
503, tit. Evidence (c) Books, Accounts, Entries. The copies are 
unattested by affidavit, nor defined as the open account by any 
notarial agency. Nor are they now so definad—the acknowledg- 
ment is of a balance. The account kept was with the Ardoyne 
plantation. The account was tripartite. The plantation owed the 
sum of $90,290, the face of the five notes described in the act of 
mortgage of April. These have been bearing interest sipce that 
12th of April, 1872. The plantation has grown crops which 
Kennedy was to receive and sell and to distribute. The fins 
appropriation is to reimburse Kennedy & Co. and then to pay the 
creditors. The plantation has been appropriated for an object, the 
object of making money to liquidate the debt due to the creditors. 
All other applications of the property and all other arrangements 
are merely instrumental. The creditors were not parties to the 
acknowledgment made by Nolan S, Williams and the confexion of 
judgment. embodied in it. The condition that the account should 
be kept open—the condition that Nolan S. Williams should not 
alienate or in any manner encumber the property to the prejudice of 
THAT mortgage formed a part of that act of April, 1872. The 
creditors were not bound by the open account kept by Kennedy & 
Co. They could have disputed all of the items and upon the issue 
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Kennedy & Co. must prove it. No acknowledgment of Nolan S. 
Williams would have been admitted to establish it against them. 
These mortgagees had an independent and separate position in that 
act. 3 


VI. 


The plaintiffs in this bill insist that there was a relation of trustee 
_ and cestui que trust between the parties executing the acts of mort- 
gage in April and December of 1872. Trusts have their origin in 
contracts between parties. Inequitable conduct on the part of a 
mortgagor or mortgagee, or a mandatory or employé having rela- 
tions with mortgagor and mortgagee, of a fiduciary character, and 
affecting property in which all have some common interest, may 
amount to a violation, or culpable neglect of duty. We may denom- 
inate this a breach of trust, or a constructive fraud, or an over- 
reaching and unconscionable administration. The accouat of Ken- 
nedy & Co., submitted with their answer, shows an account made 
up to the 6th of January, 1874, discloses a balance of $26,683.51 
in favor of that firm. Between that day and the 28th of January, 
1874, an addition to this balance of about $1,413 was made—the 
principal addition being a balance of two months’ salary to Nolan 
S. Williams for salary during the two months ending with January, 
1874, paid on the 28th. Record, p. 58. Mr. Browne testifies that 
Kennedy procured the notarial act passed before Guyal the 28th of 
January, 1874, acknowledging the debt, and confessing the judg- 
ment that this was deemed to be necessary. Browne’s def., Record, 
pp. 230, 234. 

The decision to sell the property seems to have been made—after 
the sale of the crops was completed the 6th of January, 1874—not 
until the 28th perhaps. There is no testimony of any notice being 
given to the creditors of this determination, nor of the acknowledg- 
ment and confession of judgment by Kennedy & Co., or by Nolan S. 
Williams, nor of the existence of a debt. Nor is there any testimony 
that the accounts were rendered to them, or that any consultation over 
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them was had. In answer to the sixth paragraph of the bill, Williams 
answers that Kennedy told him that he had not been able to effect any 
arrangement with the second mortgage creditors to warrant further 
advances or whereby the necessity to enforce the mortgage could be 
obviated. Record, pp. 41, 42, folios, 78, 79. The answer of Kennedy 
& Co. to the same sixth paragraph is angry and acrimonious, and they 
repel the imputations of collusion and fraud, but they do not aver 
that they consulted with any one of the noteholders relative to the 
condition of the accounts, or necessity for affording further security 
to carry on the plantation or to pay the deficiency which Kennedy 
& Co. allege to exist. These creditors had furnished all of the 
security which that firm had. They had surrendered their vendor’s 
lien the paramount security on the property and postponed their 
demand for payment of the principal of their debt for five years and 
allowed to Kennedy a priority of payment over them, out of the 
crops and out of the property. The property had been estimated a« 
worth $90,290. Others estimated it at $75,000. None but the 
appraisers went as low as some $26,000. 

The plan of campaign by Kennedy & Co. may be traced from 
the testimony. The crop of 1873 was a failure from some cause 
not fully explained. 

The sales took place in December and were concluded January 
6th, 1874. The account was made up. Kennedy & Co. do not 
send that account to the creditors. He concludes that he will close 
the business. On the 28th of January he is found with Nolan 8. 
Williams. He pays the remainder of his salary at that date. He 
procures the notarial act and power to confess judgment and the 
waiver of all notices and care over the sale, He does not send for 
the attorneys and agents of any of the creditors. He hardly con- 
verses with his own, attorney, Browne (Test., pp. 232, 233, 234). 
The question was to get the property at the lowest price without 
competition. The results to be attained are easily calculated, pro- 
vided that the price should only be for two-thirds of a very low 
appraisement. Kennedy was successful. His was the only bid 
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for about $17,000. The plantation might have been sold that day 
for $50,000 is the statement of the witness Shaffer (Record, p. 172) 
and he failed to bid that sum because of a statement of Kennedy 
to him. This same witness purchased of Kennedy an one-third 
interest some years after for $23,152. Record, p. 192. The 
answer of the State National Bank of which Mr. Kennedy was the 
President, and which bank was a creditor of N.S. Williams and 
held an interest in the mortgage for $23,152, expresses a content- 
ment with the sale and denies that there was any wrong done. 

The answer for the Bank is signed the Vice-president, and is 
sealed with the seal of the corporation. Record, p. 12. In the 
case before the Court, the opportunity to examine the accounts 
was not afforded. The firm of Kennedy & Co. were mandatories, 
charged to afford pecuniary advances and support for the plantation 
upon a contract which promised to continue for some years—the 
existence of a mortgage. The creditors were interested in the 
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privilege reserved on the crops, for the money was to be applied to + 
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discharge the plantation and if the circumstances altered the debt. 
There is a clear case of privity and of interest, and a case for 
accounting before a master of the Court.. - 

The decision of the Court is that there existed no room for an 
account for that the sale had vested the property in the firm of 
Kennedy & Co. 

But this does not answer the claim for account of the crops sold 
in 1872 and 1873. : . 

The creditors are still entitled to have some information in respect 
to them. But this does not satisfy the equities set forth in the bill. 
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VII. 


A Court of Equity will interpose to protect parties who have 
social relations in the ownership or management of property or 


affairs when any of the parties to the relation makes use of his 


position to obtain an unfair advantage of other parties in the con- 


nection. 
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Partners, quasi partners, co-mortgagors or mortgagees, co-tenants, 
co-sureties have such relations as may engender an obligation upon 


‘each to observe the equities arising. The relation in this case was 


that of mortgagor and mortgagees. Nolan S. Williams owed the 
price of a valuable plantation and gave his notes which were circu- 
lated, were pledged, and there was a novation and acts of mortgage 
and engagements for annual advancement; a privilege on crops 
and a community in respect to the proceeds and a division to be 
made. | , 

The controversy arises by a sudden, unexpected and imperious 
demand of one of the parties to the relations. He causes the 
accounts to be made up on the 28th of January, 1874. No reason 
can be assigned for a selection of that_day more than any other. 
He procures one of the parties to see him on that day when the 
account was. made up. He obtains an acknowledgment of the 
balance as due. He obtains an authority to confess a judgment. 
He obtains a consent that seizure and sale shall take place in the 
least possible time and he receives his two months of salary in 
hand. Neither of the parties to the act inform or notify the 
holders of above $90,230 of notes representing the whole price 
of the property, of the decision to dissolve engagements which 
promised to continue for a longer term. The fairy tale of the 
girl who in coming from market found all the money she had 
received converted into pieces of slate describes a situation not 
unlike that performed by Magician Kennedy and Magician Wil- 
liams. Both of these magicians had subscribed before the same 
Notary Guyol that “ Nolan S. Williams does promise and bind 
himself not to sell, alienate, or in any wise encumber the said 
property to the prejudice of this mortgage.” This is the mortgage 
to the creditors who are appellants in this suit. 

There is no other foundation for this execution process but the 
voluntary act passed in the act of 1874, of the 28th of January, 
by the concession of the defendant Kennedy's advisers. Neither 
the act of April, 1872, nor the act of December allows of the 
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process issued. The execution of that act for the purpose set out 
in the face of this covenant is a joint fraud of the parties to it. 


VIII. 


The proceeding in favor of Kennedy & Co. in the District 
Court of Terrebonne, exacted for its support, the fulfilment of 
inexorable conditions. “There must be exhibited a mortgage or 
a privilege to secure a debt upon the designated immovable prop- 
erty by an authentic act. The plaintiff has produced a mortgage 
for a demand which might in time become a debt exigible and 
which could be enforced by a hypothecary action. C. P., arts. 61- 
62. This alone, however, is not sufficient to cause the issue of 
executory process. The mortgages dated the 12th April, and 30th 
December, are in form authentic acts—acts passed before a notary 
and witnesses. But besides, the act must import a confession of 


judgment (Schadel ve. St. Martin, 11 Ann., 175). If the creditor 
has no executory title against his debtor, and the latter be in pos- 
session, the former can only seize and sell such property after hav- 
ing obtained judgment againt the debtor in the usual form. C. P., 
art. 64. 
Courtney vs. Andrews, 10 Rob., 180; 1 Ann., 204; 2 La, 
R., 132; 11 Rob., 209. 


The confession of judgment was provided for only as we have 
shown in the act passed on 28th January, 1874, and shown to the 
Court the 3lst January. That act was never exhibited to the 
creditors who were parties to the acts passed in 1872 when the 
creditors made the contracts that have resulted so disastrously, if 
they be bound by an act passed in 1874, the precise aim of which 
was to annihilate the mortgage claims of these creditors, and which, 
the Circuit Court says, are annihilated by its operation. The credi- 
tors say, that if Kennedy & Co. had sued to establish the open account 
kept with the plantation, and been required to follow the ordinary 
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course for the execution of that judgment, they might have inter- 
vened for their interest and contested the account. The mortgages 
require an open account to be kept, but do not say that it shall 
have the force and effect of a judgment in favor of Kennedy & Co. ; 
and if it had so declared, without authentic evidence had been pro- 
vided for, the books could not be used. As before stated, the 
debtor had been prohibited from doing such an act, and this is seen 
in the act of mortgage. The production of this fresh notarial act 
in chambers, to the Judge, at the time he makes his order of seizure, 
was a contrivance of Kennedy to which Nolan.S. Williams con- 
sented to upon his application. The notary of Kennedy & Co. 
prepared it and Kennedy caused it to be laid before the Court. 
The Court had no jurisdiction to make the order of seizure. 


IX. 


The creditors (appellants) had no active demands against the 


property. Their debt had been deferred. The possession of the 
property remained with Nolan S. Williams as the mortgagor to 
make the crops. The creditors were to receive the remainder of the 
revenues from the plantation, when the commission merchant was 
satisfied and the mortgagor had been paid his salary. Practically, 
they were disarmed and fettered. The only case to be cited which 
in its general resulta is a match for this case, is one determined 
in this Court of Vernon K. Stevenson vs. Williams, and which had 
relation to this plantation. 
19 Wallace S. C R., 572. 


X. 


The statute of limitations of five vears cannot apply to a suit in 
Chancery commenced for an account of mandatories charged with 
appropriating property by a breach of trust or by unconscionable 
and unfaithful acts prejudicial to a third perwn. | 
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The appellees say properly enough, that in that proceeding, it was 
not incumbent upon them to notify the creditors named in that 
mortgage. The firm of Kennedy & Co. assume that theirs is a 
‘simple case of creditor Kennedy & Co. suing debtor Nolan S. Wil- 
liams, and offering his acknowledgment of the debt, confession of 
judgment, and consent to the issue of executory process—which was 
concerted between those parties to accomplish some aim of their 
own, pernicious to these creditors. We assert that these papers do 
not affect us, because this is a foreclosure of their mortgage by 
executory process. For that the employment of that form of pro- 
cess was only accomplished by a disregard of covenants contained in 
the act of mortgage signed by these parties and by those appellants. 
That the account which exhibited the debt was against the planta- 
tion, and to that account all the parties to the mortgage were 
concerned. That the account could not take the form of a confes- 
sion of judgment, so as to affect rights they have secured in the 
same notarial act. 

The act was designed to embody an agreement to be operative 
for years and complex in its administration, and was not such a 
paper as to authorize a confession of judgment and executory pro- 
cess unless all consented to the addition. 

Peckersgill vs. Brown, 7 A., 298; 4 Ann., 152; 5 Ann., 
152. 


XI. 


The delay in the commencement of this suit does not imply 
acquiescence or any waiver of right. The New Orleans Na- 
tional Banking Institution is a creditor for the sum of $50,606, 
and this implies that a credit for that sum of money was acquired 
by the bank by a correspouding expenditure. The bank was 
placed in liquidation in 1873, and a receiver appointed. No 
delay of the liquidation can justify any conclusion of acquiescence, 
release, renunciation of the rights which may belong to the credi- 
tors and stockholders—his constituents. There is no evidence to 
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support any conclusion of acquiescence. Is there sufficient evidence 
from the lapse of time or from any other circumstances of a 
fixed, deliberate and unbiased determination that the transaction 
shall not be impeached? There cannot be acquiescence without 
knowledge. A man cannot be held to assent to transactions 
of which he is not fully advised. Acquiescence implies con- 
sent to the status quo and a determinate purpose not to disturb 
it. Here, there were special circumstances in the condition of the 
affairs of all of the parties that it was not easy to decide whether 
proceeding would be fruitful, or abortive, or expensive. 

Life Association vs. Siddall, 3D. F. G., 58, 72, 74. 

Wright ve. Vanderplank, 8 D. M. G. Ch. R., 133. 

Veazie ve. Williams, 8 How. S. C., 134. 

Baker vs. Lever, 67 N. Y., 304. 


The defendants had proceeded without consultation with advice 
from or deference to the rights or interests of the creditors second 
by the mortgage. They had taken charge of the property upon 
their own responsibility, and therefore they can assert nothing 
because of creditors’ inaction. All that we can say to this argu- 
ment is : 

Hast thou appealed to Cesar—unto Cesar shalt thou go. The 
resort to the District Court for executory process was a declaration 
of irrepressible conflict on the part of Kennedy & Co. 


JOHN A. CAMPBELL, 
For Appellanta. 
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THE NEW ORLEANS NATIONAL BANKING ASSOCIATION anp 
JAMES J. McCOMB, 
Appellants, 


vs. 


E. D. Le BRETON, assiGNee or N. S. Wittiams, S. H. KENNEDY & Co., 


THE STATE NATIONAL BANK OF NEW ORLEANS, et AL., 
Appellees. 


BRIEF IN BEHALF OF S. H. KENNEDY, JULIUS VAIRIN AND 
PAUL E. MORTIMER, COMPOSING THE FIRM OF S. H. 


KENNEDY & (0., Appellees. 


The object of this suit is to set aside the judicial sale of 
a sugar plantation, in Terrebonne Parish, in the State of 
Louisiana, known as the “Ardoyne” plantation, on two 
grounds: 1. That the formalities prescribed by the laws of 
the State of Louisiana in making such sales, were not 
complied with; and 2. That the sale was accomplished by 
conspiracy, collusion and fraud, and therefore void. 

It will be observed that the bill while charging S. H. 
Kennedy & Co. with fraud and collusion, and requiring full 
and perfect answer in the premises, is careful to waive the 
customary oath. Nevertheless, the answer, which ie full 
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and complete on every point of complaint made in the 
bill, isduly sworn to by each of the three members of the 
firm of S. H. Kennedy & Co., and the truth of the state- 
ments in the answer, was subsequently re-affirmed by Mr. 
Kennedy, when examined on the stand as a witness. (R. 
203.) 

We commend to the court the perusal of this answer of 
S. H. Kennedy & Co. (R. 15 to 38), in connection with the 
testimony of R. H. Browne, Esq., (229-236) a member of 
the New Orleans bar, distinguished alike for professional 
eminence and social standing, as containing in themselves 
a full, sufficient and satisfactory refutation, of the charges 
in the bill, which are as remarkable for the utter absence of 
evidence in their support, as for their reckless and unwar- 
ranted character. 

After a patient hearing of the evidence, and full argu- 
ment of the cause, His Honor Judge Pardee rendered a de- 
cree in favor of the defendants, in which all the points made 
by the complainants, both in the bill and in their argument, 
were expressly overruled. The Circuit Court held as fol-. 
lows: : 

Ist. ‘That no actual or constructive fraud is shown in 
the legal proceedings, whereby defendant, Samuel H. Ken- 
nedy, became vested with the title and ownership of the 
Ardoyne plantation in controversy.” 

2d. “That the said proceedings were based upon an 
exigible debt, secured by first mortgage on said planta- 
tion.” 

3d.“ And (said proceedings) were in accordance with 
the forms, and modes, prescribed by the Louisiana Code of 
Practice.” 
4th. “Of said proceedings, the said complainants and 
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cross-complainants, had all the notice required by the laws 
of Louisiana.” 

. 5th. “That in said proceedings, said complainants were 
not necessary parties, nor entitled to special notice, by rea- 
son of any stipulations in the acts of mortgage of the 12th 
April, and 30th of December, 1872.” 

See Decree R. 238-9. 

From the decree thus rendered, the original complain- 
ants onlv have appealed; the complainants in the several 
cross-bills have taken no appeal. 

Before discussing the issues involved, it is proper to pre- 
sent, for the information of the court. 


A BrikF STATEMENT OF THE Facts. 

Ox the 12th of April 1872, by an act passed be- 
fore Theodore Guyol notary, the commercial firm of 8. 
H. Kennedy & Co. agreed to make the advances neces- 
sary to enable Nolan S. Williams, the owner, to cultivave 
the “ Ardoyne” plantation, upon the following, among 
other conditions, which were all incorporated in’ the said 
act. 

(a) That said advances should not exceed thirty thousand 
dollars per year. 

(6) That said advances should be evidenced by the open 
account to be kept by said firm, between them and the said 
plantation. 

(c) That to secure the payment and re-imbursement of 
such advances, Nolan 8. Williams should grant a first mort- 
gage on said plantation and a lien on the crops. 

(d) That the two complainants herein and all others, who 
had been first mortgagees, should expressly consent and 
agree, that the mortgage granted by Williams in favor of 
Kennedy & (Co., should have prioritv. and rank of first 
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mortgage, over the one granted to said comp'ainants, and 
their said cu-mortgagees. 

(ec) That the crops were to be shipped to Kennely & Co., 
and after re-imbursement of their advances in capital, in- 
terest, commissions, etc., if any balance remained, it was to 
be divided pro rata among said second mortgagees. 


See Act, R. 132. 


‘From the testimony of R. H. Browne, Esq., it appears, that 
this notarial act of the 12th of April, 1872, which is very 
lengthy, and contains numerous other provisions, was made, 
under the advice and direction of his senior partner, the 
late William M. Randolph, Esq., who, it will be observed, 
appeared in the act for his firm, and also as agent for J. J. 
McComb, who is one of the complainants in the bill. The 
firm of Randolph, Singleton & Brown, were also at that 
time counsel for the Mechanics and Traders Bank, another 
co-mortgagee, (R. 238) and forS. H. Kennedy & Co. Less 
than nine months passed when it was found, that larger ad- 
vances were required, and accordingly, on the 30th of De- 
cember, 1872 (R. 138), a second act was passed before the 
same notary, increasing the advances for the current vear 
to $40,000, and those to be made each vear thereafter, to 
$35,000, subject to the conditions specified in the first act. 
To this second act, the said mortgagees became parties, and 
again expressly accorded priority and rank of first mort- 
gage to that of Kennedy & Co.,and so became second mort- 
eupees. 

At the termination of the season of 1873, the open ac- 
count of advances kept by Kennedy & Co., as required by 
the contract, showed a balance due them of $28,097.36. 
With such a balance for reimbursement to be carried for- 


ward, the advances necessary to prepare and take off the 
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next vear’s crop would have required an outlay of fully 
double the amount stipulated in the contract to be advanced 
for any one year. So Kennedy & Co, placed the matter in 
the hands of their counsel, Messrs. Randolph, Singleton «& 
Browne, who at once took the necessary steps to foreclose 
the mortgage via executiva. The testimony of R. H. Browne, 
Esq., who conducted the judicial proceedings, and was 
present at the sale, and of Frank N. Butler, Esq., who at- 
tended the sale representing an adverse interest, both law- 
vers of eminence and large practice, show that all the 
requirements of the law under the practice in Louisiana, in 
such cases, were fully complied with; and furthermore, 
that the sale was not only regular and legal as to the forms 
of law, but was made under the advice and direction of 
Messrs. Randolph, Singleton & Browne, in the interest of all 
concerned. As required by the constitution of Louisiana 
at that time, the plantation had to be and was, subdivided into 
lots, each of which was appraised separately, the total ap- 
praisement aggregating the sum of $24,872.46. (R. 149.) 

The sale was made at the court house, on the last Satur- 
day of the month, as the law requires, ufter due advertise- 
ment, and Mr. McCullom, one of the appraisers, who was 
present, speaking of the attendance at the sale, savs, “There 
was an unusual number there for a sale.” 

At the erving, Mr. Kennedy bought the property in. for 
the sum of $17,435.32 (R. 155), for account of his firm, and, 
as the law permits, retained the price in part satisfaction of 
the mortgage debt due his firm, as seizing creditor. 

In this connection, and in further explanation of the 
facts, and at the same time in refutation of the charges of 
collusion and fraud contained in the bill, we invite the at- 
tention of the court, to a few extracts from the answer to the 
bill in this case, of the State National Bank of New Orleayis<. 
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of which Mr. Kennedy was President, but whose answer in 
this instance was made and filed by its Vice President. 
See the bank’s answer, R. 12-14. 

This bank was a co-mortgagee with the complainants in 
this case, in the sum of $23,152.41. If the complainants 
were injured, so was this bank injured. If the complain- 
ants were defrauded by the connivance and conspiracy 
charged in the bill, then was this bank defrauded by the 
connivance and conspiracy of its own president, basely be- 
traving the financial interests intrusted to his care. 

The answer of the bank after sundry denials refers to the 
acts of 12th April and December 30, 1872, passed before 
Theodore (iuyol, notary public, and says: 

“Tt is truethat in the month of January, 1874, the said 
S. H. Kennedy & Co. claimed, that under the terms of 
said acts, and upon the faith of the security of said first 
mortgage, the said Nolan S. Williams had become and was 
indebted to them, on account of said Ardoyne plantation, 
after crediting him with the proceeds of the crops of 1872 
and 1875, in the sum of $28,097.26, and that the said Will- 
iams did, in and by an act before Theodore Guyol, notary, 
on the 28th of January, 1874, acknowledge that he was 
then indebted to said firm in said sum, confess judgment 
therefor, and agree that executory process might issue there- 
for against said plantation; and it is true that thereafter, on 
on the 3lst of January, 1874, the said firm instituted suit 
upon the said mortgage, in the Fifteenth Judicial District 
Court for the Parish of Terrebonne, and under a writ of seiz- 
ure and sale, issued in said suit, the said plantation was sold 
to said S. H. Kennedy on the 7th of March, 1874, for the 
price stated in the bill.” 

“And this defendant, upon information, savs it is true 
that the certain delavs and formalities averred in the said 
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bill to have been waived by the said Williams, in connec- 
tion with said judicial proceedings and sale, were by him 
waived as stated in the bill, but as to the averments and 
charges in the bill contained, that such waivers were so 
made in pursuance of a secret or fraudulent agreement or 
understanding between the said Williams and the said S. 
H. Kennedy & Co. or some member of said firm, for the 
fraudulent purpose charged in the bill, it is not, to the 
knowledge, information and belief of this defendant, that said 
averments or any of them are true, but it is to the infor. 
mation and belief of this defendant, that none of said aver- 
ments are true.” 

“ And so as to all and singular ‘the other averments and 
charges in said bill contained, of confederacy, covin, conceal- 
ment, collusion or fraud, on the part of said S. H. Kennedy 
& Co., or of any member of said firm, or said Nolans. Will- 
iams, this defendant says that it is informed and believes 
that all and singular the said averments are false.” 

“And this defendant savs, that as holder of said note of 
Nolan S. Williams of the 12th of April, 1872, for the sum of 
$23,150.41, they would be equally entitled as the complain- 
ants to relief, in proportion to the amount of the notes held 
by them respectively; but this defendant considers, that 
tuere is no equity in the said bill, for the reason that it be- 
lieves that the averments therein contained, against S. H. 
Kennedy & Co., and the members of said tirm, and Nolan 
S. Williams, of covin, collusion, concealment and fraud, 
which averments are material to entitle the complainants to 
the relief sought by the bill, are all and singular false and 
unfounded, and this defendant therefore can neither admit 
the truth of the said averments in this answer, nor assert it 
in a cross-bill in the cause, though fully as well entitled to 
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relief were it to be lawfully or equitably had, as the com- 
plainants.” (R., 12-14.) 


ARGUMENT. 


In order to invoke the Ghancery jurisdiction of this court, 
it was not sufficient to allege the mere illegality of the pro- 
ceedings complained of; it was necessary to go further and 
make charges of fraud, conspiracy and collusion. The bill 


in this case from beginning to end, is a monotonous repeti- . 


tion of frauds, alleged to have been conceived and executed 
against the complainants as mortgagees, and these charges 
are directe | mainly against the senior partner in the firm 
of S. Hl. Kennedy & Co. 

Now what proof have the complainants furnished in sup- 
port of these grave charges! We answer, no proof what- 
ever, except a weak attempt upon a single specification, 
touching the value of the plantation, and in regard to this 
point, an effort was made to invalidate the judicial ap- 
praisement, which resulted in signal failure, as we will 
presently show. 

In order to verify our statement above made, that the 
allegations of the bill are unsupported by proof, let us 
briefly consider 


THE EVIDENCE OFFERED BY THE COMPLAINANTS. 


They produced and examined five witnesses only. 

1. C.A. Buford. 

3. E. MeCollom. 

N. W. Casey. 

S. Cragan. 

5. W.L. Shafer. 

The first and second witnesses, C. A. Buford and E. Me- 


e 


he 


Collom, were the appraisers who valued the Ardoyne plan- 
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tation, at the time of the sheriff's sale complained of. Their 

testimony, especially that of Mr. McCollom, so flatly nega- 

tived the allegations of fraud and collusion, they were pro- 

duced to sustain, that the complainants refused to offer it 

in evidence on the trial, and thereupon the defendants 

offered it, in their own behalf, against the complainants. 
See note of evidence, R. p. 190. 

When Mr. Buford was first produced by the complainants 
and examined, he appeared to have forgotten that he had 
been an appraiser in the case. But afterward, on cross-ex- 
amination, when his memory was refreshed by a reference 
to the judicial proceedings, he recalted the events, and finally 
testified that “he appraised the place at its actual valuation at 
the time.” 

See testimony of Buford, R. p. 217. 

_ There is no uncertain ring however, in the testimony of 
the other appraiser, Mr. Ed. McCollom; he testifies that © 
he appraised the place at its real valuation at the time. 
His testimony was left out of the record (inadvertently, no 
doubt) in making up his transcript, but a copy of it has been 
supplied by agreement in this court, and printed as a sup- 
plemental transcript. 

The witnesses on both sides testify to the good character 
of both of these appraisers, but especially to the irreproach- 
able character for integrity borne by Mr. McCollom. The 
complainant's witnesses agree that this gentleman's moral 
character was such that they do not believe him capable of 
making a false appraisement. 

As to the character of Mr. McCollom, see 


Testimony of Buford, R, 217. 


Testimony of Craigan, R. 167, 168. 
Testimony of Shafer, R, 178, 179. 
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See also testimony of F. N. Butler, Esq., R. 225, 226. 

N. W. Casey, the receiver, 1s complainant’s next witness. 
He seems to have been introduced to prove that he had no 
notice of the suit. He does not attempt to prove anything 
else of value to the complainant. His cross-examination 
elicited valuable information in behalf of the defendants, 
upon which we will comment hereafter in another connec- 
tion. 

On the point sworn to by him, that he received no notice 
of the suit, we observe: (a) That no notice toa second mort- 
gagee was necessary, as the authorities hereinafter cited 
show. (6) Casey was not receiver when the suit was 
brought. The office, he informs us, was then filled by John 
Cockrem, and it seems a little surprising, that Cockrem’s tes- 
timony was not taken In this case; non constat, but that he 
knew all about the matter, as the testimony of Mr. Browne 
and cf Mr. Butler shows that it was well known to other 
parties in New Orleans, and acted on by other parties in in- 
terest, particularly by Mr. Butler. 

S. Cragan, the next witness, was examined on the single 
point of the value of the plantation. He isa young planter, 
and showed on cross-examination that he had no positive 
knowledge of what was on the place in 1874, or of how 
many acres it consisted, or had under cultivation. He had 
ridden over the place, but “ never visited the place with the 
view of putting an appraisement on it.” He admits “tt 
would be very hard to put avalue on what a place would bring, if 
sold by the sheriff.” (R. p. 168-170.) 

W. L. Shafer, the last witness named, was examined as 
to the value of the place, and also questioned about the con- 
duct of Mr. Kennedy at the sale. 


The testinony of this witness is contradictory, uncertain 


| 
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and unreliable throughout. He admitted he had taken the 


benefit of the insolvent law, but could not or would not say 
in what vear. (R. 181.) 

And his cross-examination fairly shows he had not the 
means to pay for the place if he had purchased it, and had 
no intention of making a serious bid. 

On p. 172 he states that “when I got to Houma before 
the sale, I don’t know exactly how long, | saw Mr. Kennedy, 
and Mr. Kennedy approached me and asked me the ques- 
tion if | was going to bid for the plantation’ In answer I 
told him I did not know whether | would or not, and he 
said, vou are a neighbor of Nolan-S. Williams and I don’t 
think vou should bid against the place. Tnen [| went 
back and told my father that I was not going to bid a dol- 
lar on it and would stand off. —[ did stand off and looked 
at them selling the property.” 

On p. 183 this witness flatly contradicts this statement 
and savs: “Anything that Kennedy could have told me that 
day would not have prevented me from bidding, etc.” 

Turning now to p. 236 read what Mr. Kennedy says, as 
a witness, on the above quoted statement of Shafer’s being 
read to him. 

Q * * “What have vou to say with reference to the 
truthfulness of that statement of Mr. Shafer? ” 

A. “TI have simply to say, that what he SaVS Is not true; 
that | did not know Mr. Shafer at that time even by sight, 
and not one word did he speak to me, to my kuowledge, at 
the time of the sale.” | | 

Q. “Did vou speak to; him?” 

A. “No sir, I did not.” 

Q. “Nota word?” 


A. “No sir” 
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Q. “You did not know the man?” 

A. “No sir, not at all.” 

The testimony of Shafer shows on its face that he had 
ill feeling against Mr. Kennedy growing out of some bus- 
iness relations, the cause of which seems to have been, a let- 
ter from Mr. Kennedy enclosing a bill for the amount of 
which he demanded payment. It was very difficult to ob- 
tain a frank answer from Shafer on this subject, but it was 
at least once admitted. For instance, on p. 177, he was 
asked : 

Q. “You have some feeling against Mr. Kennedy.” 

A. “Nosir. No more than I would have given any other 
man that would send mea bill of that kind.” | 

No effort was made by the defense to attack the character 
of this witness for truth and veracity. But as one of the 
complainants’ witnesses, Mr. Buford, was a neighbor, he 
was asked what the general reputation of the witness, Will- 
iam L. Shafer, in that respect was, in the parish where he 
lived, and the reply was certainly as damaging as could be 
expected from an adverse witness. Mr. Buford said: “The 
people say there, that when Bill is not sworn, he will tell a 
story, but I don’t think he would under oath * * * he 
has a way of talking; that is, he tells things sometimes that he 
dowt mean, * * * If you were to meet Bill on the street 
here, and he would talk about his crop, [ would not be- 
lieve him at all. * * * I believe that he means to tell 
the truth, but most of the people there say that if they ask 
Bill Shafer how much sugar he made, and he would say 
five hundred barrels, they would believe he made three 
hundred and fiftv. I believe he savs this, not to tell lies, 
but it is a sort of blustering way he has of talking.” (R. 218.) 
Shafer was put on the stand as a witness to prove that the 
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judicial proceedings by which Mr. Kennedy obtaine.l title 
to the Ardoyne plantation were irregular, illegal and vuitl. 
Yet the averments in his several answers in this record, as 
a co-defendant, affirm that the sale to Kennedy was ‘‘ regu- 
lar, good and valid, and binding in law and equity.” (See 
the several answers of W. L. Shafer, R., pages 46, 105 and 
115.) 

On the question of the value of this plantation, in contra- 
diction of his statements as a witness, we’ quote from Shafer’s 
answer in this record on page 47, as follows: “ This defend- 
ant says, that the Ardoyne plantation was not so valuable as 
complainant alleges and avers, at any time since 1872, and 
has not been so productive as he alleges, but lux caused loxs 
to those who have worked it FOR TEN YEARS PAST.” 

Such is a brief review of the testimony of the witnesses 
produced by the complainants, and upon their testimony 
alone, taken in connection with the record of the judicial 
proceedings and its exhibits, this court is asked to credit the 
charges of conspiracy and fraud, made in this bill. As the 
burden of proof was upon the complainants to make good 
their allegations, and they have not done so, as we have 
shown, we might here submit the case. But duty to the 
defendants, whose good names have been aseailed by the 
charges contained in the bill, requires us to go further and 
invite the attention of the court to a brief review of 


THe DrFENDANT'S TrsTIMONY. 


In their behalf was offered, the testimony of the two 
appraisers, Messrs. Mc Collom and Buford, who were pro- 
duced and examined by complainants, but whose testimony 
when taken, as already stated, was not offered by then 
We may remark here, that the testimony of these tws 
appraisers, produced and tendered by the complainants a« 
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good and truthful witnesses, re-affirming the appraisement 
judicially made by them of the plantation in question, as an 
honest and fair valuation of the property, at the time it was ; : 
sold in March, 1874, effectually disposes of the complainants’ 


whole case, because if this valuation be correct as it is thus 


= 
{ 
proved to be, there is really no cause left for complaint. | 
The appraisement being fair and just, at once negatives the 
testimony of the plaintiffs’ witnesses we have been review- | 
ing, and refutes the charges of collusion, conspiracy and 
fraud, because of the absolute absence of motive therefor, 


the value of the object, (the plantation,) being shown 


| 
thereby to be only $24,842.76, which is less than the 
amount of the debt due to Kennedy & Co. on their open ; 
account, to wit, $28,097.36. | 


See Appraisement, R. p. 149-151. 
We repeat, that the confirmation of the honesty and fair- 
ness of this judicial appraisement, out of the mouths of the 
two witnesses produced and examined by the complainants 
themselves, is a conclusive answer to, and refutation of, the 
case presented by the bill. 
Mr. 8S. H. Kennedy was examined in_ behalf of defend- 
ants. (R. 202-205 and 236-238.) On page 203 he affirms asa 
witness on the stand, of his own knowledge, the contents 
of the answer (R. 15-28) to be true, except as to matters 


therein stated to be of his information and _ belief. 


This answer, which is necessarily lengthy, was prepared 


with much care, and we know vour Honors will do this 


gentleman, so recklessly assailed in the bill, the justice to 


read, and carefully consider, the connected statement of 
facts therein made, which fully explain and refute the cal- 


umnies contained in the bill. With regard to the 
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QUESTION OF PROFITS, 


realized by Mr. Kennedy from the “ Ardoyne” plantation, 
we refer the court to the exhibits furnished by him marked 
from B to N inclusive. (R. 49-85.) 

These accounts are also verified by the testimony of Mr. 
S. A. Trufaut, bookkeeper of the firm of S. H. Kennedy & 
Co. (R. 205-207.) And in this connection also, as to the 
profits, we ask attention to the cross-examination of Mr. 
Kennedy as found in R., p. 204. 

Q. “Were they profitable or disastrous years or not?” 

A. “In 1881 there was a small profit in the workings of 
the Ardoyne plantation.” 

Q. ‘How much?” 

A. “It was then owned bv W. L. Shafer, N.S. Williams 
and S. H. Kennedy.” 

Q. “What was the amount of profit that vear?” 

A. “The amount of profit for that year, I think, was 
about $1,600 to each partner, without any interest account.” 

Q. “Now, for the vear 1882 how was it?” | 

A. “In 1882 the loss was over $16,000." 

Q. “In 1883 how was it?” 

“A. Nearly $30,000 for that one vear alone; 1883 was 
the most disastrous vear the plantation ever had.” 

“QQ. How was it in 18847" 

“A. Thecrop is now being ground, and I can not tell 
the result.” 

“Q. How does the matter stand, taking the accounts re- 
ferred to in these exhibits, from B to N inclusive, ending 
in June, 1884, and the accounts subsequent to that. includ- 
ing the vear 1883, HOW poe THE ARDUYNE PLANTATION 
STAND IN ACCOUNT WITH YoU? 

“A. IT have not made up the total sum accurately from 
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my books, but it must be, I should say, in round figures, 
withour going into a precise calculation, which I can do 
from my books, THE Loss WILL BE $120,000.” 

“Q. Loss to whom? 

“A. ToS. H. Kennedy, as it looks now.” Thus it is seen 
that Mr. Kennedy has voluntarily given from his books, 
under the sworn statement of his bookkeeper and himself, 
a return of the PROFITs, or as we should more correctly say 
the Losses resulting from the attempt to cultivate the Ar- 
doyne plantaticn from the date of his unfortunate purchase 
in 1874, to the dav of the trial of this suit. 

Richard H. Browne, Esq., a member of the law firm of 
Randolph, Singleton & Browne, whose high professional 
standing is well known, is the most important witness for 
the defense, as he, with Mr. Randolph, his partner (now de- 
ceased), advised and conducted, from their inception, the 
judicial proceedings assailed by the bill as illegal and fraud- 
ulent. His testimony must be read in connection, to appre- 
ciate the full and satisfactory explanations made by him of 
the transactions connected with the foreclosure suit, which, 
in the eves of counsel who drafted the bill in this case, were 
so pregnant with evidences of conspiracy and _ collusion. 

We will briefly state some of the points referred to and 
explained by this witness, and make a few extracts from his 
testimony. 


Mr. Brown states that his firm gave the matter their pro- 
fessional attention; “that it was under Mr. Randolph’s di- 


rection and advice, that the various claims which are men- 
tioned in that bill, were put in the shape in which they are 
represented to be there. Q. You refer to the mortgage 
claims? A. Yes, sir; for the purpose, if possible, of work- 
ing out, for the benefit of all, their debts. It was also un- 
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der Mr. Randolph’s advice and instruction that Mr. Kenne- 
dy, representing his firm of Samuel H. Kennedy & Co., who 
were our clients, assumed the possession, they making ad- 
vances to the plantation with Nolan Stewart Williams on it, 
and having a prior mortgage for their advances (not only 
on the crop, but on the plantation itself), over all the oth- 
ee aie galas 

That the advances of Kennedy & Co. “instead of disem-— 
barrassing the plantation from debt, and resulting in a 
benefit to all the creditors, it was going continuously be- 
hind hand, and as is usual where mortgages are given 
to secure advances, there must be a statement of the 
debt under them, of the definite amount due on these bal- 
ances, in order to secure executory process, Mr. Kennedy 
obtained the acknowledgment of Nolan Stewart Williams 
for the balance due on these advances. I think that act 
was passed before Mr. Giuvol. This conclusion was reached 
after the crop of 1873, I think, was mortgaged, and under 
that ¢ was imprudent for Mr. Kennedy to go any further in 
making these advances, This was in January, 1874, 1 think. 
Therefore it was necessary for the benefit of the plantation, or 
for anybody who wanted it, that a sale should be made as 
quickly as it could be made, in order that whoever bought 
it should have the benetit of having the plantation, us soon 
as it was possible to get it. It was for that reason, not to 
make the sale as late as the first Saturday in April, that 
these waivers were made, and special publications in the 
newspaper, or a special issue of the newspaper made in the 
parish of Terrebonne, so that the requisite legal numbers 
of publications could be made, and the plantation sold on 
the first Saturday in March, instead of making the sale on 
the first Saturday in April. I recollect that it was for the 


purpose of enabling the purchaser, whoever he might be, 
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to provide for the crop of that vear, that these steps were con- 
sidered necessary and most beneficial to all. Therefore the delay, 
for the notices and other waivers were nuule by Mr. Williams 
and the plantation was advertised in the Terrebonne paper once 
specially, and the balance of the time in its regular issue. 
It was sold on the first Saturday in March, that being at 
that time (and it may be yet for all I know) the day on 
which all sales in the country parishes must take place. 
The rule then was, that sales in the country must take place 
on the first Saturday of the month. I went out there and 
attended the sale. There was quite a large number of persons 
present; T don’t know how many, for I did not pretend to 
count them, but the day being the first Saturday in the 
month, on which all sales took place at: that time, there was 
quite a large number of persons at the court house.” 
+ * * “Tt was divided up and bid off. I[ don’t know 
whether Mr. Kennedy bid it off or I bid it off. It was sold 
at public outcry, and there was a large number of persons 
present from the vicinity. I don’t recollect the names now, 
but whose names were mentioned to me at that time, and 
whom I knew were men of means and standing in the country.” 
* * *& * “There was quite a number of these gentle- 
men there, well known plantersin that country.” * * = * 

Q. “Was there to vour knowledge anv other motive in 
the world, and if so, what was it, for the waiver‘of these de- 
lavs, notices, ete., that vou have referred to that Mr. Will- 


lams made, except for the purpose of having the sale made 


expeditiously, and for the reason vou stated, to wit, that the: 


purchaser might have the plantation at as early a dav as 
possible.” 

A. © Forno other reason. It wax simply that the sale should 
be made as carly inlaw as possible, so that the purchaser, who- 
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ever he might be, could have the advantage of the year, 
because it is well known among planters, that for a man to 
get possession of a plantation on the first day of February, 1s 
infinitely more to his advantage than to buy it on the first 
day of March, and still more so than on the first day of 
April.” 

“Q. For the reason that he must have the spring to de- 
velop the crop in?” 

“A. Yes, sir; that is the reason; I could say there was, 
and we knew there was, no desire or attempt at concealment, 30 
far as our firm was concerned, it was our desire that the 
plantation should bring as much as possible, and if it paid 
Mr. Kennedy’s debt out and a balance, we should have been 


glad.” a 

Q. “Were there any other parties at that sale for whom 
you were counsel besides Mr. Kennedy, or were there any 
parties interested in that plantation, either as mortgage 
creditors or otherwise, for whom yeu were counsel?” 

\. “We were counsel for the Mechanics and Traders 
Bank, one of the mortgage creditors at that time.” (RR. 231). 
Also his firm, were attorneys at that time for J. J. Me¢ ‘omh, 
one of the complainants. (KR. p. 255.) 

** * My impressions are now that the matter was well 
known that we were going to foreclose ut, I can not say that 
everybody knew it, but we hnew there waa no concealment about 
it. (R. 231.) “I may state in this-connection that at that 
period of time when this agreement was originally entered 
into, and these mortgages made, that (not) a sugar pluntae 
tion would yieid largely and pay up.” 

“Some instances came under my observation nearly lke 
this case, the same agrecment entered into, but without a sin- 
gle successful issue in any one of them-—that is made at that 
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time or shortly before. Jt seemed as if the hand of destiny 
was against anything in the way of sugar planting then, for 
hardly anybody made both ends meet.” * * * I don’t know 
of more than one or two instances in the whole State where the 
involvement was large, that ever worked out at all. All of them 
were sold. It has been my misfortune to sell out a number 
of sugar plantations in this State.” (229-232.) 

The counsel for complainants cross-examined Mr. Brown 
at considerable length—too lengthy to incorporate it all 
here. But we must take a few extracts. 

“We (that is, his firm with Mr. Kennedy) talked over 
what was the best to be done—what was the best for the 
interest of all~and we thought we were doing the best, 
because there was an abundance of these advertisements, 
and if anybody desired to bid more for the plantation they had 
abundant opportunity todo it.” (R. 233.) * * * * * * 

“We counseled and advised the making of these 
mortgages or putting these mortgages together, and 
Mr. Kennedy agreeing to make the advances to run the 
place, he being allowed a prior mortgage; we coun- 
seled Mr. Kennedy subsequently, and advised him that, as 
there was a large indebtedness to him, as shuwn by his own 
accounts, that it was necessary to have the admission of the 
actual amount of -indebtedness by the debtor aND THE 
NOTARIAL ADMISSION OF THAT WAS THE RESULT OF THAT 
COUNSEL.” (R. 234.) * * * “We advised him (Mr. 
Kennedy) to get a notarial acknowledgment of the amount 
of indebtedness on the open account in a fixed sum; that, 
we advised him was necessary.” (R. 235.) * * * * 

“T never had any idea that there was any collusion in 
anvthing from beginning to end; nor did I ever hear of it, 
until this suit was brought.” * * * * “ Kennedy asked 
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what was best to be done, and we told him he must get an 
acknowledgment from Williams, and my impression is that 
Williams came to the office and admitted that amount to be 
due.” (R. 235.) 

F. N. Butler, Esq., an able and well known lawyer of the 
New Orleans bar, testifies that he went from New Orleans 
and attended the sale of the plantation, acting in behalf of 
his client and partner, Mr. Lacev, whose interest it was to 
have the plantation realize as much as possible. He says 
he “had ample notice,” as he went down two days before 
the sale, and examined the proceedings on which the sale 
was to be made, as to their regularitv. He says the sale and 
the proceedings were all regular. He was questioned about 
the waivers, etc., made by the debtor Williams, as appeared 
in the record, and asked whether such waivers was a badge 
of fraud? His answer was, “No, sir; not at all. I have 
known it to be done by people who had not the remotest idea 
of doing wrong. I think it is evidence of the honesty of a 
defendant who owes a debt, and knows he owes it, to facili- 
tate his creditor in getting a judgment if his creditor desires 
it, unless he expected to give him an undue preference.” 

Q. * * * “T want to know simply what the general 
practice is—whether the waiver by the debtor of the for- 
inalities, delays and notices of the law, is of itself a badge 
of fraud in this State?” as 

A. “Not in the slightest degree is it a badge of fraud.” 
(R. 227.) 


The foregoing brief review of the testimony of the wit- 
nesses offered by the defendants, incidentally answers all 
the points made and relied on by the complainants, without 
specifving them in detail, and shows there is no foundation 
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for the charges of collusion, conspiracy and fraud made in 
the bill. It shows also that the judicial proceedings assaile:l 
were based upon an exigible debt, were advised and con- 
ducted from their inception with all the forms required 


by law, by lawyers of eminence in their profession, and 


were neither fraudulent nor illegal. 

But although this review of the testimony on both sides 
answer the complainants’ charges generally, it may be well 
to consider briefly, but more specifically, a few of the points 
upon which the complainants seem to place special reliance. 

1. The complainants denounce the notarial acknowledg- 
ment made by Williams, of indebtedness in the sum of $28,- 
097.36 to S. H. Kennedy & Co., made on the 28thof January, 
174. (CR. 144.) 

The testimony of Mr. Browne explains that this was done 
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expressly by his advice. (R. 235.) 

Every lawyer in Louisiana knows, or ought to know, 
that no order of executory process can issue from a court, 
except upon the production of authentic evidence as to all 
the facts required to be proved. 

Code of Practice, Arts. 732 ef seq. 
When, therefore, Mr. Kennedy submitted his case to his 


lawyers, although the contract under which he made the 
advances declared, that thev were to be evidenced by the 


open account to be kept with the plantation, still, before 


his lawvers could obtain from court an order of foreclosure, 
via executiva, thev had to obtain from the debtor (Williams) as 
Mr. Browne says, “a notarial acknowledgment of the amount of 


indebtedness, on the open account, in a fixed sum. (R. 235.) . 
2. The complainants charge that Kennedy «& Co. were 


bound to make advances, under their contract, for said 


plantation, during the existence of said mortgage, to wit, 
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“for the period of TEN YEARs, from its inscription in the 
mortgage office, or, at least until the notes secured thereby 
fell due.” (R. 6.) 

[In answer to this charge, we remark that its uncertainty, 
which is apparent, as to how long the advances were to con- 
tinue, is only less remarkable than its absurdity, when the 
facts in evidence are considered. Certainly the obligation 


of Kennedy & Co. to continue making advances, must be 


construed in connection with the other obligation in their 
favor in the contract, of a specific limitation in the amount of 
such advances per year, and of their right to re-imbursement 
of such advances, and a first mortgage remedy given therefor 


which, as it contained the pact de non alimando, carried with 


it us an auxiliary, the right to seize and sell the plantation on 
three days notice to the debtor, who held the legal title to the 
place. The complainants cheerfully conceded all these 
rights to Kennedy «& Co. to get them then to make the ad- 
vances. 

At the end of the season for 1873, as we have heretofore 
stated, Kennedy & Co. were creditors of the plantation, for 
advances, in the sum of $28,097.36. Were they bound to go 
on making advances for EIGHT YEARS longer, regardless of 
the limitation placed upon the amount of the advances 
by the very words of the contract? If Kennedy & Co. had 
attempted to have done so, how would it have operated? 
Let us see. The balance due them of $28,097.36 very 
nearly absorbed the whole of the mortgage for $35,000 
given for their protection by the contract, and to plant, and 
raise, and take off the prospective crop of 1874, which, if 
entered upon, must be continued to the end of the year. 
would have involved an additional expenditure of certain] v 
not less than $35,000 more, which added to the balance of 
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$28,097.36, would have found them compelled to be under 
an advance of at least $63,097.36 for the vear 1873-74; and 
for this advance, under the contract, Kennedy & Co. had no 
certain protection, except the mortgage for $35,000, with the 
uncertain eventualities of what the crop mighi realize. Was 
there ever a plainer case of the reductio ad absurdum, than is 
thus shown, by a consideration of these facts and figures? 
Would any sane business man have made such a contract? 
Yet such is the construction placed upon this contract by 
the complainants. According to their construction, we 
have shown what would have been the result at the end of 
the third year. What would have been the condition of 
things at the end of the TEN vears, must be left to the fruit- 
ful imagination of the counsel for the complainants, who 
conceived the remarkable interpretation in question. 

3. The various consents and waivers made by Williams, 
the debtor, as appears in the judicial proceedings, which 
are all criticised as badges of fraud and collusion, are 
severally explained in the testimony of Mr. Brown so fully, 
that we deem it unnecessary to refer to them again, further 
than to emphasize the statements of Mr. Brown, that these 
consents were made for no other reason except “simply 
that the sale should be made as carly in law as possible.” 

4. Thepretense that Mr. Kennedy attempted to influence 
bidders at the sale, has no support for it except a single 
isolated remark of the witness “Shafer,” which we have 
answered in our review of the testimony of that witness. 

That the sale was well advertised, well known, well at- 
tended, and fairly conducted, is fully shown by the testi- 
mony of Messrs. Browne, Butler, Kennedy and McCollom, 
all of whom were personally present. 
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We will hereafter, in another connection, notice some 
additional objections touching the legality of the judicial 
proceedings in question. 


COMPLAINANT'S LACHES. 


[f now, for argument’s sake, we should even convede that 
the allegations contained in the bill were true, then why, let 
us ask, was this suit not brought until this late date? If 
the sale of this plantation was really and truly accomplished 
by conspiracy and fraud, as long ago as March, 1874, why 
is it, that no complaint whatever was made of such alleged 
conspiracy and fraud by these complainants until after the 
lapse of more than EIGHT YEARs thereafter, to wit, until the 
15th of May, 1882, when the present snit was instituted ? 
What excuse is given for this delay and these laches? 
None whatever. 

The bill itself does not pretend to offer a line of excuse or 
explanation on this important point. The law of Louisiana 
contains a statute of repose (R., C. C., Art. 3543), which. is 
a shield against all informalities in judicial sales after the 
lapse of five years, and this law, as a technical bur, has been 
specially pleaded in this case. (R. 28.) 

See also Revised Statutes of La., Sec. 3392. 

But if this law should be held inapplicable, let us go a 
step further, and see how this matter stands in equity. 
There is important evidence in the record, which will throw 
light on the question why this suit was not brought nigHt 
YEARS ago. 

Mr. Casey, the receiver, examined as a witness in his own 
behalf, says he has been receiver of this bank since July, 
1874 (only four months subsequent to the date of the sale 
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complained of). From his testimony it appears, that he ex- 


amined into this matter in 1874, when he was appointed re- | 


ceiver, and again in 1877, when the note he held as receiver 
fell due, and that he submitted the matter to his attorney, Mr. 
Rouse. 

Q. “ With what result?” 

A. “ The result was he did not bring suit, and did not advise 
me to bring suit at the time.” * * * * 

Q. “Where did vou put this asset-—among the good or 
bad?” 

A. “Well, I expect I put it among the bad. I can not re- 
member unless I refer back -to the time of the classification. 
There were three classes—good, doubtful and worthless.” 

Q. “Where did you put this? ” 

A. “T can not say. I think I put it among the doubt- 


Q. “ Will vou look and tell us?” 

A. ‘“T will do so.” 

* * * * * * 

A. “Tt was classed as worthless. J hare since referred to 
a copy of my report made to the comptroller, and found it was 
REPORTED WORTHLESS.” 

Q. “When vou took charge of the assets of the bank in 
1874, vou necessarily, in examining these assets, discharged 
vour duty as receiver, and investigated them as to whether 
they were valuable or not?” 

A. “ Yes,sir; so far as it was in my power to do so.” 

Q. “And therefore before putting this one down as 
doubtful or bad, vou certainly examined all the data that 
you could find inthe bank connected with the note?” 

A. “Yes, sir.” 

Q. “For instance the mortgage by which the pay- 


ment of it was secured?” 
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A. “Idonot remember; possibly 1 did. ‘Then there were 
so many examinations I made. I remember this, that I got 
an impression that the property had been sold; THAT IT WAS 
OF VERY LITTLE VALUE, and that it was sold out under some 
proceedings in court cutting out this mortgage.” 

Q. “But was there not a stipulation in the mortgage re 
quiring some account to be rendered by S. H. Kennedy & 
Co. to the original holders of the mortgage?” 


A. “Ido not remember whether there was or not.” 
Q. “Did you ever make a demand qn S. H. Kennedy & Co,, 


or either of the parties, for any account: whatever of the revenuca 
or rents or expenditures on that plantation? ” 

A. “No, sr.” we 

Q. “At any time?” 

A. “ At no time.” 

Q. “Mr. Rouse has been your attorney from the begin- 
ning of vour receivership?” 

A. “Yes, sir.” 

Q. ‘He was also counsel for the first receiver of the 
bank?” 

A. “Yes,sir.” (R. 163-164.) 

From the testimony of Mr. Casey, it is therefore estab- 
lished, that in 1874, and again in 1877, all the circumstances 
then accessible to him and his counsel, Mr. Rouse, 
touching the value of this mortgage note for 850,606.83 were 
made the subject of investigation by them both, with a view 
to official action by the receiver. The asset was a large one 
—secured by mortgage on a sugar plantation. It will be 
presumed that both the receiver and his lawyer performed 
their duty intelligently, and made all proper and diligent 
inquiry before coming to a conclusion then, when the facts 
and circumstances touching the sale were fresh, and easily 
learned with little effort. Both these inquiring minds, that 


of the receiver and of his lawyer, were then prompted, not 
only by duty, but by the prospect of resulting commissions, 
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if the sale complained of could have been set aside, as hav- 


ing been illegally or fraudulently made. 
of illegality or fraud could then be found, and OFFICIALLY, 
the mortgage note in question was reported and condemned as 
WORTHLESS. 

Now, so far as the questions of Juw raised by the com- 
plainants are concerned, i. ¢., all such questions as (a) that 


the complainants were necessary parties. 
(6) That the complainants should have had notice. 


(c) That the contract under which the complainants 


waived their mortgage constituted Kennedy & Co. as their 


trustees. 


(dq) That Williams could not legally adjust the account 
nor make the admissions of indebtedness, nor other ac- 


But no evidence 


knowledgments and waivers made by him, or agree to an 


extra advertisement, ete., ete. 


(e) That Kennedy & Co. were obliged by their contract 


to continue making advances for five or more years. All 


these, and cther like specifications of illegality, are questions 


of law that appeared then, as well as now, upon an in- 


spection of the face of the record of the suit, for the fore- 
closure of this mortgage, and of the two notarial acts of 
mortgage passed before Guvol, notarv; all of which, the 


receiver and his lawyer, had necessarily before them, if they 


performed their duty, as thev will be presumed to have 


done, and must have duly considered, before making the 
official report above mentioned; an1 we submit that the 
conclusion then reached, and announced officially, that the 


mortgage 


note 


In question 


Was 


worthless, 


necessarily 


assumes as its basis, that the judicial proceedings In ques- 
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tion were proper and legal, according to the laws and 
practice in Louisiana, otherwise the mortgage note held by 
the receiver, could not and would not then have been 
reported worthless. 

We think it fair to attach some importance to the opinion 
and advice given by a lawyer, when made to his client as 
receiver of a national bank, more especially advice given 
for official action, and a record thereof is made in the gov- 
ernment archives, which may be referred to and possibly 
invoked as something in the nature of an estoppel. What 
was legal in 1874, in regard to sales via executiva in Louisi- 
ana, has not since that date become illegal. The law mak- 
ing power has ordained no change whatever since 1874 in 
regard to forced sales, nor could any legislative change, if 
made at all, affect the then existing rights of these mort- 
gage creditors. Their rights must be adjudged, so far as 
relates to the proceedings complained of, according to the 
law as it existed in March, 1874, and by that law, after 
investigation, as we have seen, the receiver and his lawyer 
have furnished official evidence of their inability to detect a 
flaw in these judicial proceedings and sale, the legality of 
which they knew rendered absolutely worthless, an asset of 
the bank, secured by mortgage on a sugar plantation, and 
having a face value of $50,606.83. 

But the receiver changed his mind after the lapse of a 
period of more than eight vears, and the defendants 
Samuel H.|Kennedy, Julius Vairin and Paul FE. Mortimer in 
their answer (KR. p. 37) aver, that the institution and prose- 
eution of this suit was not only baseless and libelous, after 
the lapse of so many vears of silent acquiescence in the 
transactions complained of, but was the direct outcome of a 
champertous barguin, by which the lawyers bringing the 
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suit, were to pay all costs and receive one half of what 
might be recovered. The defendants, however, had no 


opportunity to make their proofs on this branch of their, 


defense, as exception was taken, and on reference to a 
master, maintained, striking out this part of the answer as 
irrelevant, and if, contrary to our confident belief, the com- 
plainants should succeed in obtaining areversal of the decree 
appealed from, and the case be remanded, then we ask 


that the interlocutory ruling of the Circuit Court, striking - 


out that portion of the defendants’ answer, may be reversed, 
and opportunity afforded them to offer their proofs. 


QUESTIONS OF LAW. 


Ist. Counsel for complainants urge in argument, with ap- 
parent seriousness, that the judicial proceedings in this case 
are illegal and void, because the complainants were neces- 
sary parties thereto, and entitled to notice. 

The fact is undeniable that, under their contracts, Kennedy 
& Co. were the first mortgagees, and the complainants, with 
others, were second mortgagees. Such being the fact, the ques 
tion of law is, whether a first mortgagee, whose act of mortgage 
contains the pact de non alienando, and who proceeds to fore- 
close his mortgage via erecutiva, according to the Code of 
Practice of Louisiana, Articles 732 ef seq., is obliged to nake 
the second mortgagees parties to the suit, or give them any 
special notice; and if he does not, are the proceedings null 
and void. 

In reply, we say that the cireuit judge held correctly 
when he decided, that “the complainants had all the notice 


required by the laws of Louisiana,” and that “complainants: 


were not necessary parties, nor entitled to special notice by 
reason of any stipulations in the acts of mortgage of the 
12th April and 30th December, 1872.” 
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The law of Louisiana on this subject, as interpreted 
by numerous decisions of her courts, and of this court, is 
too plain and well known to require more than a reference 
to a few of the authorities. In the case of ©. T. Howard vy. 

W. B. Schmidt, 29 An. 129, resembling in some respects the 
case at bar, it was held, that “a litigant is required to give 
parties in interest, no other notice of his proceeding, than 
that prescribed by law.” 

In the case of Gabriel Utz v. Lovell Utz and Peek, sheriff, 
34 An. 752, where two separate notes were secured by the same 
mortgage, but drawn in favor of different individuals, it 
was held, that either mortgagee might sue to enforce his 
rights, without a joinder of the other. 

The case of Soniat v. Miles, 32 An. 164, is not only in 
point, but is much stronger in principle than the case at 


bar, for in that case, the contesting Ltigants were concurrent 


mortgayees, whereas in the case at bar, they are confessedly 
of inferior rank. In that case it was held, that “a mort- 
gagee who proceeds regularly under executory process, to 
foreclose a mortgage which he holds concurrently with 
other mortgagees, is not required to give anv special notice 
of his proceeding, to his co-mortgagees.” And it was further 
held, that “unless the contrary appears, if will be presumed 
that the sheryf in making the judicid sale, gave all the notices 
required by law.” 

In the case of Carite vy. Trotot, 105 U.S., p. 741, this court 
said: * * * “So that the seizure and sale by virtue of 
executory process, under a mortgage, are not affected by the 
existence of xuhsequent mortgages, the owners of which are not 
made parties to the proceeding. The security of the latter, in 
that event, is transferred to the proceeds of the wile, and thei; 
protection consists in the requirement that no sale shall take place 
for less than two thirds of the value of the mortgaged property 
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AS APPRAISED for that purpose.” The complainants’ mort- 
gage was subsequent to that of Kennedy «& Co., because it 
was second to it, and therefore the case is exactly in point, 


ee a! 


in fact, as well as in principle. But, more than that, this 
case correctly states the law in Louisiana in saying that 
subsequent (or second) mortgagees must look to the appraise- 
ment for their protection, as the property must bring two 
thirds of the appraised value. The complainants knew this 
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to be the law, and were aware of the necessity of attacking 
the appraisement, and therefore did assail it. But the re- 


sult was a signal failure, as we have heretofore shown, the 

‘ fairness and correctness of the judicial appraisement being | 
| fully established by the two appraisers themselves, who 
were called and examined as witnesses by the complainants. 
2d. In regard to the point that the waivers, consents 
and acknowledgments, etc., made by Williams, the detend- 
ant in the foreclosure suit, as shown by the record thereof, 
were i/legal, we consider the testimony to the contrary, of 
twosuch well known and eminent practitioners as Messrs. R. 
H. Browne and F._N. Butler, uncontradicted as it is, establishes 
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| what the proper practice, under the laws and jurisprudence 
in Louisiana, is on that subject. In the very recently de- | 
cided case of Beltran v. Gauthreaus et al., 38 An. 110, it was ! 
charged, that certain partition proceedings were collusive, } 
and in their nature mere consent proceedings, and the court 
said, “ What concern has the appellant with the waiver of 
delavs made in the case, or with the rapidity with which 
the proceedings were conducted? The sale was made in 
full conformity to all the requirements of law, and that is 


the only matter with which he had any concern.” 


See also 20 An. 276; 12 An. 426; 27 An. 403. 


* Notice is a right personal to the defendant and exclu- 
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sively for his benefit, which he may waive without invali- 
dating the sale; his creditors can not complain.’’ 

Le Blanc v. Dubroca, 6 An. 361. 

McDonough v. Garland, 7 An. 143. 

3d. In support of the defense pleaded in the answer 
(R. p. 28) that all informalities connected with, or growing 
out of, any public sale, made by any person authorized to 
sell at public auction, shall be prescribed against, by those 
claiming under such sale, after the lapse of five years, from 
the time of making it, whether against minors, married 
women, or persons interdicted, as contained in the R. C. C. 
3543, we submit, that all the illegalities complained of in 
the bill, are just such informalitierand irregularities (if true) 
as are contemplated to be cut off and quieted, by this statute 
of repose. 

Munholland v. Scott et al., 33 An. 1045, 1046. 
Allen v. Couret, 24 An. 24. 

Louques’ Dig. p. 569. 

Pike v. Evans, 94 U.S. 6. 

18 An. 656; 21 An. 92; 29 An. 4534; [b. 505. 

4th. “Until the contrary is shown, the court will pre- 
sume the sheriff has sold according to law.” 

Alling v. Bemiss, 15 La. 385. 

We close this already too lengthy review of the questions 
of fact and law involved, as they have presented themselves 
to us, without having had an opportunity of seeing the brief 
of our learned adversaries. 

We submit the case however, confident in the belief that 
the bill, with its charges of fraud and illegality, will be dis- 
missed, and the decree of the Circuit Court affirmed. 

Respectfully submitted, 
J. MCCONNELL, 
Uf counsel for 8. H. Kennepy & Co., Appellees. 
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ledge or information 
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appear in the case. Subsequen 
brief filed by the distinguished courisellor has 
hich we will now briefly 
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examine and endeavo 


2 
FIRST. 
AS TO THE CHARGES OF FRAUD AND COLLUSION. 
I. 


The argument in this brief rests entirely upon the assumption, 
that the charges of fraud and conspiracy alleged in the bill, have 
been proven. 

We say the argument rests on this assumption, because no- 
where in the brief, is there even a pretence of examination into, 
or analysis of, the evidence in the record, on any one of the very 
numerous charges of fraud and conspiracy averred in the bill. 

In our brief already filed,we have carefully reviewed and consid- 
ered, all the evidence in the record, offered or bearing on, the ques- 
tion of the alleged fraud and collusion, and to that brief we respect- 
fully refer, and submit, that we made good our assertion therein, 
that the charges in the bill were “as remarkable for the utter 
absence of evidence in. their support, as for their reckless and 
unwarranted character.” 


IT. 


In replying to the brief now before us, we observe, that many 
things are therein stated as facts, which are not supported by 
the proofs in the record, and that some of the actual facts, when 
used in the argument, appear there with so much rhetorical em- 


bellishment, as to be barely recognizable. This method of argu- 


ment however, is entirely in keeping with the fancy, that in the 
same brief, introduces the fairy tale of the girl who, in coming 
from market, found her money converted into pieces of slate, and 
charges, that it, “describes a situation, not unlike that performed 
by Magician Kennedy, and Magician Williams.” 

We will in advance accord to our learned and distinguished 
adversary all the benefit his cause can derive, in this august tri- 
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bunal, from that very large portion of his argument which, like 
the foregoing illustration, may properly be termed inuendo. We 
concede its literary merit, but deny its force or application to the 
questions at issue in this cause. 

Waiving the inuendoes, therefore, let us take up and examine, 
by way of illustration, a few of these so-called facts, which are 
relied on in the brief, as evidencing the fraud and collusion 
charged ; and we will begin with one which is repeated in the 
brief, in different forms, no less than five times over, and thus 
seems to be given prominence as the pivotal fact in the case. 

On page 3 we read, “on that 28th, they (Kennedy & Co.) 
advanced to Williams his salary for December and January pre- 
ceding.” On same page below, “ he. collected his salary, and wae 
assured he would not suffer.” 

On page 10: ‘“ Between that day and the 28th January, 1874, 
an addition to this balance of about $1,413 was made, the prin- 
cipal addition being, a balance of two months’ salary, to Nolan S- 
Williams, for salary during the two months ending with January, 
1874, paid on the 28th. R. p. 58.” 

Again, on page 11: “On the 28th of January he is found with 
Nolan S. Williama. HE pays the remainder of his salary to that 
date. He procures the notarial act and power to confesa judgment, 
and the waiver of all notices, and care over the sale.” 

But on page 15, the idea of the bribery of Williams by means 
of this payment, to confess a judgment in favor of Kennedy & 
Co., hitherto somewhat covert. is upon this, its fifth evolution, 
plainly expressed thus: “ He obtains an authority to confess a 
judgment. He obtains a consent that seizure and sale shall take 
place in the least poasthle time, AND he receives hia two months’ aalary 
in hand.” That is to say, that for the two months salary thus and 
then paid in hand,Williams’ consent was obtained, to sign the No- 
tarial acknowledgment, showing the amount of his indebtedness. 

Now let us turn to the record, and see upon what evidence 
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therein contained, these several varying statements, touching the 


payment of these two months’ wages were made, and from which 


such important and serious deductions are drawn in this brief, 

The examination is easily made, as there is but one single line 
of evidence on the subject, and that is the solitary entry found in 
the “open account ” kept by Kennedy & Co., made under date 
of January 28, 1884, in these words: “To cash placed to 
credit of N. S. Williams, his salary for December and January, 
$333.32.” (See R., p. 58.) 

Now let us calmly and fairly consider this entry, and the cir- 
cumstances attending its making, and it will at once be manifest, 
that there was nothing whatever collusive about it. 

Kennedy & Co. were making up their account with the planta- 
tation, as they were obliged to do; the last entry in which, for 
commissions on disbursements, was on the 28th of January, 1874. 
(R. p. 58.) By the terms of theircontract, they were obligated to 
pay Williams out of the advances, at the rate of $166.66 per month, 
to enable him to stay on the plantation, and conduct and culti- 
vate it. (See R. p. 136.) 

Kennedy & Co. could not possibly or properly, either make up 
or close their account against the plantation, without making the 
entry stated. The money was due by them to Williams—abso- 
lutely due—and it was perfectly right and propef he should be 
paid ; but, observe, the entry does not say it was paid on any 
particular day. For aught that appears, it may have been paid 
either before or after the 28th, or never paid at all, as the entry 
made on that date simply informs us that it was “ placed to hia 
credit.” 

There is not an expression from any witness in this record on 


the subject as to when, where and by whom the payment was | 


made, or that, in point of fact, it was ever paid at all, and yet, out 
of this harmless, proper and absolutely necessary. entry, ip the 
books of Kennedy & Co., and upon it entirely as a basis, our 


. 
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learned adversary in his brief has dwelt so long and so often, 
each repetition varying and becoming more pregnant with sus- 
picions, that it presents itself to the reader of his brief, in its am- 
plified and multiform condition, as the principal fact upon which 
his argument, as to the collusion and fraud charged, is made to © 
rest. 

The argument is, that by this means, 7. e, by confessing a 
judgment in favor of Kennedy & Co., Williams was enabled “ to 
collet his salary.” A complete and very simple answer to 
this argument is, that Kennedy & Co. were perfectly solvent at 
the time, and bound by an existing contract to pay, and, therefore, 
Williams’ salary, as stipulated in the original contract, was 
already perfectly assured to him, without the necessity of his 
making a confession of judgment. 


ITT. 


Another point made in the brief, to show a corrupt pecuniary 
motive and so maintain the charge of collusion between Kennedy 
& Co. and Williams, was, that after the purchase by Kennedy & 
Co. there was a pretended sale of one-third of the plantation to the 
latter. (See Bill, R. p. 5.) 

By turning to the answer of the defendants, at page 40 of the — 
Record, a full and complete explanation and refutation of this 
charge will be found. 

It is true, that four years after Kennedy & Co. had purchased 
this plantation, and it had been greatiy improved by Mr. 
Kennedy, he sold to Shaffer and Williams cach an undivided 
third thereof, on a credit of from one to five vears. But this was 
no pretended sale, us is fully shown by the evidence and particu- 
larly by the testimony of complainants’ own witness, Shafler 
himself. On page 173, referring to this subject, Shafler says: 
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“Qe “It is charged * * * that the sale which Kennedy 
made to you on the 25th February, 1881, and to Williams also 


was a pretended sale?” 

A. “No; sir, That was no pretended sale. When I bought 
from Mr. Kennedy, I bought in good faith.” 

Q. “Was it the same to Mr. Williams?” 

A. “The same to Mr. Williams; that was my understanding 
at the time, as far as I know.” 


IV. 

We have thus reviewed the two facts, and they are the only 
facts, which can possibly tend to show a corrupt pecuniary motive 
in Williams, to sign the notarial act of acknowledgment. 

Now, let us pause here and ask this question: If, as we have 
now shown, Williams’ salary was perfectly secured to him by an 
existing contract with Kennedy & Co., who were perfectly 
solvent and already bound to pay him; and if further, as we 
have now also shown, the sale to Williams, like that to Shaffer, 
was not a pretended, but a real sale, at an increased price, then, what 
motive ofa fraudulent charcter can be justly attributed toWilliams, 
for complying with the request of Messrs. Randoph & Browne, 
the Counsel of Kennedy & Co., (as is fully explained in the 
testinony of Mr. Browne) that he should go before a notary 
public and acknowledge in authentic form, the amount due to 
Kennedy & Co. for their advances? The words confession of judq- 
ment in that notarial act, as we will hereafter show, being mere 
surplusage, and of no use or legal signification whatever. 


V. 

But we are told, no account was rendered to the creditors— 
the second mortgagees. Well. whose fault was that?’ The 
creditors could have had it at any time by askiiq for it. Tt was 

ice ‘ a ; 
no part of the contract obligation of Kennedy & Co. to furnish 


them copies of the account. The argreement was, that the ad- 
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vances were “ to be EVIDENCED by the open account to be KEPT by 
the said firm, between them and the said plantation.” (R. 136)! 
Under the terms of this agreement it was the duty of Kennedy 
& Co. simply to keep the account and keep it open on their books, 
s0 that at all times, it could be inspected by these creditors, if 
they chose so to do. This the evidence shows was done. No 
stipulation in the contract provided for the rendition of accounts 
to the creditors. And the testimony of the receiver of this Bank, 
Mr. Casey, shows, that this must have been his construction of 
the contract, as he admits he never demanded an account from 
Kennedy & Co. “at any time.” (Testimony of Casey, p. 164.) 


VI. 


Complaint is made in the brief (p. 12) that “ the opportunity to 
examine the accounts was not afforded.” 

For answer to this, we say first, that the testimony of Mr. 
Kennedy and _ his bookkeeper, Mr. Trufant shows, that the open 
accounts required by the contract were kept and were subject to 
inspection at all times. Second. We say, abundant opportunity 
to examine these accounts was afforded, during the taking of the 
testimony in the clerk’s office, prior to the trial of this cause, 
when the several Exhibits, B to N inclusive. containing these 
accounts, were produced and oflered in evidence by the defend- 
ants, and that the counsel for the complainants objected and 
tried to exclude them from the recofd. (See objection by Mr. 
Grant, counsel for complainants, R. pp. 203, 204 and 205.) 

The objection. of the counsel was fruitless; the accounts are in 
evidence, and taken in connection with otber evideace, show that 
Mr. Kennedy's loss on this plantation for the whole period ending 
June, 1884, was about ONE HUNDRED AND TWENTY. THOUSAND DOL- 
Laks. (See our former brief, pages 15 and 16.) 
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AV ‘ave told “that Kennedy & Co. caused’ the’ ‘aoeounits, to be” 
madé ip on thé 28th of January, 1874,’ and that * no ‘reason ‘can ” 
be tisdigned ‘for a ‘selection of that day, more than any “Other.” oe zs 

Possibly Hot, we-answer, for that particular day. ‘But that was” 
thé “period for’ thie ending of one ‘season for sugar making and 
plantfig:” ‘and for’ taking steps towards another season. And as 
we hive fully Shown in the former brief, Kennedy & Co. had 
to decide ‘then, whether they would stop or continue for another 
year, and as° wé ‘have heretofore shown, they could not con- 
tinaé to’ ‘make advances, because their outlay in another year 
would probably have been double the amount they were required 
to maki; dt Would have been protected in making, under the 
limit stated ‘ti their contract. 

The Hmit ‘of their mortgage security was $35,000, and starting 
with'an indebfediiess of $28,097.26, already due them—at least | 
$335,000 ‘additione! advances would have been required for the 
next yeir’s opérations, which, in the event of the failure of 
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crop, would have left them at the end of the year, with a balance 
of $63,000 due them, and a mortgage security therefor of only 
$35;000. | 


VITT. | 


We are told “ the question was to get the property at the lowest 
price, without competition, * * the price to be only two-thirds of a 


very low appraisement. The plantation might have been sold that day | 
for $350,000 4a the statement of the witness Shaffer {R.d72), and he 
failed, to.bid.that sum becauae.of a statement of Keanedy to him.”t 

These ‘and other Jike complaints: touching: ‘the fairdess‘of the + 
salg, etc, have been cornered; and: .we sabmit fally answered — 
in onr former. brief... : cl yess Wisetg Yd bevotqanl iived 
We repeat here, shat the testimony of cin of wach high ':> 
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social and professional standing, a8 Mesere. R. H. Browne and F. 
N. Butler, of the New, Orleans Bar, and also of Mr. E, M¢Collom, 
one of the appraisers, all of whom were present at the sale, com- 
pletely refute the foregoing and all similar charges. We would 
observe that it is worthy of note that Mr. S. Cragin, one of, cqm- 
plainant’s witnesses, testifies that he was present. at thie place 
when it was sold by the Sheriff, and bought in by Mz. Kennedy, 
but it is a singular fact, that he was, not asked by complainants’ | | 
counsel a single question on the subject of the incidents of, ar . 
what occurred at, the sale, what the attendance was, and whether 
he observed anything to indicate collusion. His examination 
was confined, to bis opinion of the value of the place in 1874, . 
about which he manifestly had no positive knowledge whatever. 
‘He was careful, however, to qualify his estimate of valuation by 
the following significant admission. “He said: “ Jt would be very 
hard to put a value on what a place would bring IF SOLD BY THE 
SHERIFF.” R. p. 170. The disastrous condition of pientation | 
property at that period, is mentioned by Mr. Browne in his testi- . 
mony. R. pp. 231 and 232. 

For further answer to what is said on this branch of the subject, 


we refer to the full presentation already made in our former-brief. - 


SECOND. 
As To THE QUEsTIONs oF Law. 


I. 


Although there is much discussion in the brief before us, con- 
cerning legal propositions, yet we submit that the pofute of ob- 
jection are therein rather indefinitely stated. It may be doabt- 
ful ‘whether their pertiaency.to' the facts of the case, would have - 
been improved by greater perspicuity in their’ etatemont;: but ©. 
certainly, better opportunity for reply would have beén' afforded: 
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‘We say ‘this, of course, with: no intentioir ‘of disrespect: to’ our 
eminent ‘and ‘distinguished adversary, for there may be exigencies 
in a'bad cause which demand obscurity in ati le, as the consuny 
mation of professional skill, ¢ fis ee f 
- However, we understand the main céntention of the com- 
‘plitaie to be, that the. appellees’ debt wag not exigible, therefore 
executory process was not due thereon, and‘as-a legal eonsequence 
the judicial proceedings’ in question: are to: be ‘set snide: as null 
| ‘and void. fie 17, ! agp ines 
From page 5 of the brief, with slight verbal transposition, ive 
take the start oe to be ! 


“Tae Lecat Proposition RELIED oN BY CoMPhaINaNts. 5 


a That the acts of mortgage of April ail eu 1872, so 
other.evidence, exhibited to the District Court, to obtain the executory 
procesy, did: Nor establish an exigible debt, secured by mortgage, and 
sustained with authentic evidence of debt, entitling the plaintiffs t to 
the process sought for.” 

In. reply we contend : | 

The evidence referred to and described, did establish an 1 exigi- 
ble debt, under the statute law of the State of Louisiana. 

The Civil Code of Louisiana declares in Art. 3290 (3257) that: 


* The conventional mortgage is a contract by which a person 
binds the whole of his property, or a portion of it only, in favor 
of another, to secure the execution of some engagement, but 
without divesting himself of the possession.” 


“ . 


Art, 3292 (3259): “ A mortgage may be given for an obligation 
which has not yet Fisen into existence; as when a man grants a 
mortgage by way of security for an endorsement which dnother 
promises to make for him.” 


Art. 3293 (3260): “ Butthe right. of mortgage, ia this’ case, 
shall only be realized in so far as the promise shall be carried 
into effect by the person making it. The fulfilment ‘of the 
promise. however, shall impart. to the ow a —v 
_. effect to. the time of the contract,’ ti istiod 
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<<) Arts 8308 (3277): « “ To render a conventional! mortgage vulid, 
it is necessary that the exact sum:for which it is. given, shall be 
declared in the act.” 


‘Under these four Articles, from time immemorial it has been 
‘customary, for commission merchants to make advances to 
‘planters of sugar and cotton in Louisiana, similar ‘in’ the: form 

and manner to the mortgages in this case, and certainly ever since 
the decision in Pcikersgill vs. Brown, in 1852, and reported in 
4 An. 297, eb seq. _.Fhe jurisprudence of the State of Louisiana 
-has been settied, that mortgages so giveu, wete valid and exigible, 
up to the’ extent of the amount of the advances so made, or 
where there was a debit and credit account kept, then the mortgage 
became geod and exigible for the balance due, ¢ us eV idenced by 
such account. : | 

It will be observed here, that Avficle 3309 (3277), oti. 
‘under pain of nullity, that ‘the exact sum for which it is given 
shall be declared in the act. Therefore in all acts, where advances 
are to bp made, a.certgin sum is named. In the case at. bar-by 
the act,of Dec., 1872, $35,006 was’ named, which thus deeame the 
dimié of. the rhortgage for which’ priority was granted to. Kennedy 
708 ee | jal Le 
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3 ‘So much for the law regulating the rights in the acts of mort- 
gage referred to, as thereby, creating security for a debt which 
‘became due and exigible, precisely in proportion, as it grew into 
existence, t. e., as the advances were made. 

At the end of the planting season of 1873, to-wit: in January, 
41874; when the grinding was over, and the crop sold, the disas- 
trons resalt was realized, that the plantation account showed n 
debit of 628,097.26, and. that to plant and cultivate the next crop, 
‘would require in cash, a sum that would swell the advances, to 
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double the amount agreed upon, for which no mortgage pnemitshy 
was’ ‘provided; the limit as we have seen being $36,000: Bos 
Kennedy & Co. at once put their cage in the hands of: their legal 
advisers, and as the testimony of Mr. Browne shows, followed their 
advice strictly. eae 


ITl. 


Witb the facts and law above recited in mind, we are now pre- 
pared to consider what remedy was provided by the law of Louisi- 
ana for a creditor so circumstanced, with such an indebtedness, 
secured by such a mortgage. 

Judge Pardee approved the legal proceedings herein attacked, 
because, as he says, they “were based upon an exigible debt, se- 
cured by first mortgage on said plantation, and were in accord- 
ance with the forms and modes prescribed by the Louisiana Vode of 
Practice,” etc. 

Our contention is, that the learned Judge of the Circuit Court, 
who will certainly be presumed to be most familiar with the stat- 
utory lawg, of a State in his circuit, in so ruling, and maintaining 
the executory process issued in this case, held correctly, and to 
show that he was right, let usturn to the Articles of the Code of 
Practice regulating this matter. 

We quote such Articles and portions only as are applicable to 
the question under discussion, to-wit., whether executory process 
was due or not, ‘‘on the mortgages and other evidence submitted 
to the District Court,” which as we have shown, is the major pro- 
position denied by our learned adversary. 


Ast. C. P. (32 declares that: “ megernoeiF yrocess can only 
be resorted to in the following cases: 1}. ien the creditor's 
right arises from an act IMPORTING a fe toe of Judgment, sad 
which contains a privilege or mortgage in his favor.” a 


Art. 733: “An act is said to import a confession of judgment 
in matters of privilege and mortgage. when it is pageed before a 
notary public or other officer fulfilling the same functions, in the 


*13 
prdsénee 9H: two! Withesses. dnd - ‘the debtor hay “BEeEARED- -6r 
ACKNOWLEDGHD, the debt fox which he gives, the privilege of, morlgage,’ 


Art. 734: 22. "hep. the ereditor is in possession of, such qaymet, 
he may proceed against | the debtor or his heirs, by causing the 
‘property stibject to thie privilege or mortgige to be seized ind sokt, 
on a simple petition, and without previous citation of; the debtor 
in the manner laid down in the third paragraph, Second Section, 
Third Chapter, of the first part of this Code.” 


Art. 735: “ In obtaining this order of seizure. it shall auffice to 
give three days’ notice TO THE DEBTOR, counting from that on which 
the notice is given, if he resides on the spot? addinga dav‘ for 
every twenty miles. between the place of his: residence: ansh the 
residence of the Judge to whom the petition has been presented.” 


The defendants being in possession of an ‘act of mortgage 
passed before a notary public and two witnesses in which “ * the 
debtor both declared and acknowledged the debt for, which he: gare 
the mortgage”’—the act under the law (Art. 732) * ‘IMPORTED a con- 
fession of judgment.” But under the jurisprudence of Louisiana, 
interpreting this law, it was necessary, in the opinion of Mr. 
Kennedv’s counsel, that the debtor should, by acknowledgment 
before a notary, declare what amount was due for the adv ‘ances, 
in order, simply, that the Judge granting the order might have e- 
fore him, authentic evidence of that fact. We see here, therefore, 
that it was an entirely superfluous matter, for the notary, in the 
act of acknowledgment, to make Williams any, that he confessed 
judgment. (See act, p. 144). sas 

The only essential or necessary requirement of the law, under 
the circumstances, was to fix the amount due upon the account. 
In an act of unnecessary length and repetition, Williams did 
acknowledge that the balance for adrancea, so made to bim by the 
firm of Kennedy & Co., was $28,097.36. Thereupon. Kennedy & 
Ep,; sere, under the laws cf Louisiana, legally entitled go the or- 
idee df wxecutorv: ‘process; which ‘wae’ granted thetn. 

Such has been the jurisprudence of Louisiana for thirty four 
yearécentainly, and : a decision to the contrary,would, unsettle. the 
law, aod: prevurit«the planter from obtaining advances, for cet- 
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tainly'ne merchant would contract to make!such advances, if de- 
prived of the remedy of via executiva, now Liven by the law for 
his reimbursement. t | 

According to the contention of our learned adversarv, Kennedy 
& Co. had only the remedy of the via ordindria. Such, however, 


as we have shown, is not the law of Louisiana. 


IV. 
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We may add here, that even if the propfosition. were correct, 
that Kennedy & Co. should have foreclosed their mortgage, by 
ordinary suit, the result would, apparently, have been precisely 
the same to the complainants, because, not ibeing necessary par- 
ties, they would not have been cited, and Williams, knowing the 
debt to be honest, would have then probably confessed judgment, 
as he had no defence, to make to the suit; hnd the proceedings 
thereafter would have been, so far as relates’ to the time of adver- 
tising, and other formalities of judicial salt, precisely the same, 
whether the proceedings were via ordinaria,br via executira. The 
same delays and formalities being required Jo be observed by the 
Sheriff in. selling, in the one case, as in thé other. The sale of 
the plantation, once under seizure by the Sh¢riff, would have been 
made just as quickly in one wav as the otler, and the creditors 
would have been entitled by law to the game notice (i. ¢. by 


public advertisement), and in ao other way. $ 
‘ 
$ 
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The review we have made of the law andjpractice im the State 
of Louisiana, taken in connection with the Ibgal propositions dis- 
cussed, and authorities cited by us iv the fegmer brief, we respect- 
fully and confidently submit, auswers all {the objections which 
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have been urged by our learned adversary againat the legality or 
the fairness of the sale herein sought to be annulled. . 


VI. 

The essential difference in principle, and also in effect, between 
mortgages given in other States of the Union where the common 
law prevails, where, of course, no. remedy, such as executory pro- 
cess exists, and under which the creditor takes the conveyance of 
an estate, which he holds by way of pledge, for the security of 
his debt ; and mortgages.under the Civil Code of Louisinna,where 
there is no conveyance of title, but simply “a right granted to 
the creditor over the property of a debtor for the security of his debt, 
and gives him the power of having the property seized and seld 
im default of payment ;” C. C. 3278 (3245), must and will be borne 
in mind, in settling several of the questions presented in this 
cause. 


CONCLUSION. 

In concluding our necessarily hasty review of the cage, As pre- 
sented in the brief before us, we submit, that under the evidence 
adduced, it is manifest that the second mortgagees and com- 
plainants herein, who willingly accorded priority of mortgage, 
and all the legal rights and remedies incident thereto, to the de- 
fendants, in order to obtain the adrancea necessary to cultivate 
and render productive the Ardovne Plantation, and without 
| which it would have gone to ruin, would ‘do well to use a little 

philosophy and read the true cause of their losses, in the disasters 
which befell plantation property at the period complained of—a 
cause of disaster by which the gentleman. who has the misfor- 
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have suffered far more than the complainants themselves. In- 
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| tune to figure as the principal defendant in this case, ie shown to 
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‘stead of charging these defendants with fraud, because, by the 


“agency of the courts, under the guidance of respectable and emi- - 


nent counsel, they asserted and obtained bly due judicial process, 
the. rights accorded to them by the law,{complainants should 
accept the fact evidenced by the judicial appraisement, and reaf- 
“firmed by the two appraisers, produced by themselves as truthful 
witnesses, that in March, 1874, the true vale of Ardoyne Planta- 
‘tion was $24,842.76, and no more. That, thbrefore, the plantation 
-on. the day of the sale by the Sheriff, was not worth 
the amount due to the defendants for advances, by the difference 
- between the appraisement and the sum of $28,087.26, and, there- 
‘fore, iti’ all: fairness, there is no real cause for complaint. The 
true valve of the plantation, not being equal to the debt for which, 
priority was given by the complainants. a 
The books ‘are Tull of cases where meftydisappointed in their 
schemes for wealth, have refused to accept the situation, and 
have sought to charge upon innocent people, disasters which were 
inevitable from other or even natural ‘ilies: We are able to 
refer to a care which bears a striking analogy to the one at bar, 
recently decided by the Supreme Court of the State of Louisiana. 
It was a case where a disappointed cx morlgagee complained of 
disaster sustained by him, from the issuance and execution of an 
order of seizure and sale, without notice being given tohim. In 
a suit brought to set aside the sale of the property, it was claimed, 
of course, that the proceedings were both iljegal and fraudulent, 
The similarity between the case referred t and the one at bar. 
iz remarkable in many respects. The Supreme Court, in reject- 
ing the demand of this disappointed litigant, used the following 
_ language: 


a 


“The rule that in judicial sales. the respribed formalities are 
t6 be strictly observed. is rather for the ben —, of the debtor and 
purchaser, than for the creditor.” 
* The charge that defendant intended to defi faud plaintiff is wi 
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sustained by. the evidance ;. nat even by the latter's unsworn alle- 
gations, and it is repelled by the very acts with which he is 


‘Teproached, and ‘by ‘evéry presumption tht’ cin be: légatly 


invoked. Heapplied ton Court of Justice; from that Court heobtained 
an order to which he was entitled, which,no Judge could have refused 
to grant. Under'that order,'a writ was isaued, plared in the hands 
of a public officer, a seizure was effected by that. officer, :the adle-of the 
seized property was advertised ia the Official Journal,.and made.at 
the usual place. However intimate the relations of interested parties 
inay be, the law requires no other notice than-that which waegiven.” 
= . ? “5 His (the plaintiff’s) interest $s. sumperilled,, not 
by his adversary’s fault, but BY THOSE FATAL CAUSES WHICH HAVE 80 
REDUCED THE VALUE OF PROPERTY IN OUR State.” Howard ‘vs. 
Schmidt, 29 An. 129 et seq. fs 


And in the case of Soniat vs. Miles, 32 An. on p. 167, the above 
case is referred to, and quoted from, reiterating, the same views. 


For answer to the other matters, not herein specially referred to, 
we refer to the points made in the brief already filed by us, and 
particularly to the argument therein made, (p. 25) on the su bject of 
the extraordinary laches of the complainants, Their conduct in 
opening a judicial crusade, accompanied with charges of fraud, 
in order to vest this tribunal with jurisdiction ofthis suit, to main- 
tain as valuable, a claim which EIGHT YEARS PREVIOUSLY, when the 
incidents were fresh, they had, after examination, with proper pro- 
fessional aid, found to be of no value, and had OFFICIALLY RE- 
PORTED TO BE WORTHLESS, is a fitting illustration of legislative 
wisdom, in enacting statutes of repose, such as that so properly 
interposed by the defendants, as a shield in this case. 


With an authentic act, importing a confession of judgment in 
their favor. but made executory, simply. by the fiat of a Court, 
the defendants are humorously described in the brief, as having 
“appealed to Cwsar,” with a declaration of “irrepressible conflict” 


- on their part. To this facetious rhetoric we may be permittud to 


reply, that the prégent suit, freighted with its defamatory charges, 
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and scandalous allegations, has distinguished; the complainants’ 
appeal “unto Cesar,” and that the conflict thereby created, must 
be “irrepressible,” until the attack upon character and rights of 
property, made without sustaining proofs, shall be silenced, by 


-the decree of this exalted and impartial tribuyal. 


We respectfully ask, that the judgment of the Circuit Court 
may be affirmed. er 
J. McCONNELL, 
: For Appellees. . 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1886. 


Kate W. Goopwin e al., Appellants, 
v8 {xo 759. 
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ELEANOR Fox et al. 


PO. ag ri a 


Affidavits and Certified Copies of Appeal Bond and Stipulation Filed in 
Opposition to Motion to Dismiss. 


Supreme Court of the United States. October Term, A. D. 1886. 


Kate W. Goopwin et al., Appellants, 
v8. 
ELEANOR Fox, Appellee. 


Appeal from the circuit court of the northern district of Illinois. 


Charles B. Wood, of lawful age, being duly sworn, deposes and 
says that on or about the 18th of April, 1885, he presented, as rep- 
resenting the solicitur for the appellants, the original of the stipula- 
tion, a copy of which is herewith submitted, bearing date April 18th, 
1885, to the solicitor of the appellee, Wm. C. Goudy, Esq., who there- 
upon struck his pen through the words “ bond and,” contained in 
said stipulation, and then signed the same; whereupon deponent 

objected tosaid erasure, upon which said Goudy remarked : “ tt don’t 
make any difference; you have two years in which to file the bond 
any way,” and deponent, supposing that it was all regular and right, 
took the said stipulation immediately to the said court and had the 
order, which appears, entered therein. 

And further deponent saith not. 

| CHARLES B. WOOD. 


Subscribed and sworn to by the said Charles B. Wood before me 
this 11th day of March, A. D. 1887. 


Seal W. B. Cunningham, Notary ™} 
Attorney-at-Law, Cook County, Ills. 


W. B. CUNNINGHAM, 
Notary Public. 
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Supreme Court of the United States. October Term, A. D. 1886. 


Kate W. GoopwIin éé al., Appellants, 
v8. ‘ 
ELEANOR Fox, Appellee. ; 


Appeal from the circuit court of the northern district of Illinois. 


Charles H. Wood, of Jawful age, being duly sworn, deposes and 
says that he is one of the solicitors of the appellants in the above- 
entitled cause, and was the solicitor of the complainant, Kate W. 
Goodwin, in the circuit court from whence this cause is taken. 

Deponent further says that the certificate of évidence in the above- 
entitled cause was prepared by him on or about the first of October, 
1884, and presented to the counsel for appellees; that it was re- 
tained some little time, when objection was made to it by them as 
not being full enough; whereupon deponent: proceeded to prepare 
another, embracing the testimony as written:out by the stenogra- 
phers in full, and presented the same to the ‘counsel for appellees, 
and requested them to examine the same, and present any objections 
they might have thereto preparatory to its being signed by the judge 
of said court; that deponent was put off from time to time by them — 
with the excuse that they had not had time to examine it, and on 
several of such occasions they repeatedly offered to stipulate to give 
further time, which they did, and it was only after repeated urgings 
that deponent was able to get them to examine said certificate of 
evidence, present their objections to the same,:and get it ready to be 
signed by the time it was done. 

Deponent further says that on or about the 20th of June, A. D. 
1885, he presented to W. C. Goudy, Esq., thé solicitor for the ap- 
pellee, the bond giver, upon this appeal, and tasked him to approve 
the same; that, for convenience and for the purpose of avoiding 
going into court to give his assent to such bond, he indorsed at the 
foot of said bond in pencil the words, “ This: bond, as to form and 
surety, Is satisfactory—W. C. Goudy;” deponent then told him that 
he was going to take said bond over and Cael it approved by Judge 
Blodgett and filed, to which no dissent was expressed; that deponent 
did thereupon take said bond to court, and it Was approved by Judge 
Blodgett and the same filed. t. 

And further deponent saith not. 


CHARLES H. WOOD. 


Subscribed and sworn to by the said Charkes H. Wood before me 


this 11th day of March, A. D. 1887. ' 
Seal W. B. Cunningham, Notary Public, ‘ 
{ Attorney-at-La'y, Cook County, Ils. \ 


W. B. CUNNINGHAM, 
, Notary Public. 
[ Endorsed 1 Supreme Court United States. Oct. term, 1886. 
Goodwin vs. Fox. Athdavits on motion to dismiss. Sup. Court U. 
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S. 1886, October term. No. 759. Kate W. Goodwin & al., app’ts, 
vs. Eleanor Fox et al. Affidavit of Charles H. Wood. 
ne :] Office Supreme Court U. S. Filed Mar. 14, 1887. 


James H. McKenney, clerk. 


Know all men by these presents that we, Kate W. Goodwin, for- 
merly Kate W. Fox, and Charles S. Goodwin, of the city of New 
York, and Sarah E. R. Smith and Charles M. Smith, of the city of 
Chicago, as principals, and J. Bradner Smith, as surety, are held 
and firmly bound unto Eleanor Fox, Isaac B. Fox, Flora F. Clark, 
Truman G, Fox, Emily F. Beckley, Eleanor J. Fox, and Gertrude 
R. Fox, heirs and representatives of I. Willard Fox, deceased, in 
the sum of one thousand dollars, to be paid to the said Eleanor Fox, 
Isaac B. Fox, Flora F. Clark, Truman G. Fox, Emily F. Beckley, 
Eleanor J. Fox, and Gertrude R. Fox, their executors or adminis- 
trators; to which payment, well and truly to be made, we bind our- 
selves, and each of us, jointly and severally, and our and each of 
our heirs, executors, and administrators, firmly by these presents. 

Sealed with our seals and dated this 4th day of May, A. D. 1885. 

Whereas the above-named Kate W. Goodwin, Charles S. Good- 
win, Sarah E. R. Smith, and Charles M.Smith have taken an appeal, 
to the Supreme Court of the United States to reverse a decree ren- 
dered in a certain cause, In equity, by the circuit court of the United 
States for the northern district of Illinois, upon an original bill 
wherein the said Kate W. Goodwin, formerly Kate W. Fox, was 
complainant, and I. Willard Fox and Eleanor Fox were defend- 
ants, and upon a cross-bill in the same cause wherein I. Willard 
Fox and Eleanor Fox were complainants and Kate W. Goodwin, 
Charles S. Goodwin, Sarah E. R. Smith, and Charles M. Smith were 
defendants: | : 

Now, therefore, the condition of this obligation is such that if the 
above-named Kate W. Goodwin, Charles 8S. Goodwin, Sarah E. R. 
Smith, and Charles M. Smith shall prosecute their said appeal to 
effect and shall answer all costs that may be adjudged against them, 
or either of them, upon the dismissal of their said appeal or upon 
the affirmance of the said decree, then this obligation shall be void ; 
otherwise to remain in full force and effect. 

KATE W: GOODWIN. = [seat. 
CHAS. 8S. GOODWIN. SEAL. 
CHAS. M. SMITH. SEAL. |. 
SARAH E. R. SMITH... [sean 
J. BRADNER SMITH. [seat. 


Witness{es] : 
BF FREY. 
M. NOYES. 


Approved: Poe 
H. W. BLODGETT, Judge. 


(At the foot of the original bond is the following memorandum 
made in lead pencil. Note by clerk :) 
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“This bond, as to form and surety, is satisfactory. 

“W. C. GOUDY.” 


- (Endorsed :) Filed June 20, 1885. Wm. H. Hradley, clerk. 
¢ 


NORTHERN District OF ILLINOIS, 88: ¢ 


I, William H. Bradley, clerk of the circuit dourt of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and currect copy of the appeal 
bond, and the several indorsements thereon, filed in said court on 
the 20th day of June, A. D. 1885, in the cause wherein Kate W. 
Goodwin is the complainant and I. Willard Fox ef al. are the de- 
fendants, as the same appears from the original thereof now remain- 
ing in my custody and control. 

In testimony whereof I have hereunto set mfy hand and affixed 
the seal of said court, at my office, in Chicago, fn said district, this 
tenth day of March, A. D. 1887. : 


| [Seal of Circuit Court U. 8., Northern Dist. Illinois. 1855.] 
WM. H. BRADLEY, Clerk. 


* [Endorsed:] Supreme Court United States, Oct. term, 1886. 
Kate W. Goodwin e¢ al. vs. Eleanor Fox. Ceptificate of clerk on | 
motion to dismiss. . 
[Endorsed :] Supreme Court U.S. 1886, Octpber term. No. 759. | 
Kate W. Goodwin & al., app’ts, vs. Eleanor Fox é al. Certified copy 


of appeal bond. | 
{Stam 1 ps Supreme Court U. S. Filed Mar. 14, 1887. 
James H. McKenney, clerk. 


Circuit Court of the United States, eattsiisiltlaaetin of Illinois. 
March Term, A. D. 1885. : ° 


Kate W. Fox 
v8. Bill. 
I. WiLtuarRD Fox et al. 
I. WittarD Fox et al. 
v8. 
Kate W. Fox é al. 


It is stipulated that the time in which to file certificate of evidence 
in the above-entitled cause may be extended until May Ist, 1885. 
Chicago, April 18th, 1885. 
W. C. GOUDY. 


CHAS. H. WOOD. 


H. W. B. 
(Endorsed :) Filed April 18, 1885. Wm. H. Bradley, clerk. 


cron ill. 
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NortTHERN: District oF ILLINOIS, 88: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and correct copy of the stipulation 
showing the words “bond and” stricken out, together with the 
memorandum of Hon. H. W. Blodgett, judge (viz., Enter order—H. 
W. B.), filed in said court on the eighteenth day of April, A. D. 1885, 
in the cause wherein Kate W. Fox is complainant in the original 
bill & I. Willard Fox e al. are the defendants, and I. Willard Fox 
et al. are the complainants in the cross-bill and Kate W. Fox ée al. 
are the defendants, as the same 4 a from the original stipulation 
now remaining in my custody and control. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office in Chicago, in said district, this 
tenth day of March, A. D. 1887. 


[Seal of Circuit Court U. 8., Northern Dist. Illinois. 1855.) 
WM. H. BRADLEY, Clerk. 


[Endorsed:] Supreme Court United States. Oct. term, 1886. 
Certificate of clerk on motion to dismiss. 

[ Endorsed :] Supreme Court U.S. 1886, October term. No. 759. 
Kate W. Goodwin & al., app’ts, vs. Eleanor Fox eal. Certified copy 
of stipulation. 

[Stamped :] Office Supreme Court U.S. Filed Mar. 14, 1887. 
James H. McKenney, clerk. 
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in THE 


Supreme Ceurt ef the United States, 


OCTOBER TERM, A. D. 1886. 


Appeal trum the Cir- 
| @coit Court of the 


KATE W. GOODWIN, CHAS. 8S. GOOD. 
WIN, SARAH E. R. SMITH axpn CHAS- ) 


M. SMITH ; Northern District of 
ft. ) Ilinote. 


ELEANOR FOX eT At. 


MOTION TO DISMISS APPBRAL. 


to ee eto <P. 


VW. C. Goupy., 
ROLICTTOR POR APPRLALZEM. 
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IN THE 


Supreme Court of the United States. 


Octoner Term, A. D. 1886. 


Appeal from the Cir- 
cuit Court of the 
Northern District of 
Tiiinoia. 


KATE W. GOODWIN, CHAS- 8. GOOD. 
WIN, SARAH E. R. SMITH asp CHAS. 


M. SMITH 
Ts, 


ELEANOR FOX er At. 


STATEMENT. 


On the 17th of February, 1877, Kate W. Fox filed the 
original bill in this case against I. Willard Fox and 
Eleanor Fox (Rec., 1). Two amendments were made 
and answers filed. 


On the Sth day of December, 1880, a _ cross-bill was 
filed by I. Willard Fox and Eleanor Fox against Kate 
W. Goodwin, Chas. S$. Goodwin, Sarah E. R. Smith and 
Chas. M. Smith (Rec., 61). Answers were filed to the 
cross-bill, and on the issues thus made there was a final 
hearing. 

It appears from the record that I. Willard Fox and 
his wife conveyed by absolute deeds certain property to 
Samuel H. Fox. There was executed at the same time 
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a writing by the parties, showing that these deeds were 
given as a mortgage to secure any amount which might 
be found due on an open account to Fox & Co. 


Subsequently Samuel H. Fox, in a dissolution of the 
partnership, conveyed the property to his partner, 
Henry W. Fox, BE died devising the property and be- 
queathing the indebtedness to his wife, Kate W. Fox, 
who, during the pendency of this suit, married Chas. S. 
Goodwin. 

The final decree was entered July 29, 1884, fixing the 
amount of the debt due, and allowing a redemption up- 
on terms specifed in the decree (Rec., 155). 


During the pendency of the suit Chas. S. Goodwin, 
Sarah E. R. Smith and Chas. M. Smith were made par- 
ties defendant to the cross-bill, Mrs. Smith having ac- 
quired the title to a part of the property included in the 
mortgage, and these persons were all parties at the time 
the final decree was entered, July 29, ISS4, and pro- 
visions are made with reference to each of them. 


On the 6th day of August, ISS4, the following order 
was entered of record: 


* Kate W. Goodwin | 

14,395 9 @. -In Chancery. 

I. Willard Fox.  \ oe 

Now comes complainant and prays an appeal from 
the decree entered herein on the 29th day of July last, 
which is allowed on her filing a bond in the penal sum 
of one thousand within sixty days from this date, with 
surety to be approved by the court, the court reserving 
the right to require a further and larger bond either by 
this court or the Supreme court, if such further and 
larger bond shall be deemed necessary. The time to 
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file certificate of evidence herein is hereby extended to 
the Ist day of October next.” (Rec., 164.) 


I. Willard Fox died testate August 29, ISS4, leaving 
Eleanor Fox, his widow, and Isaac B. Fox, Flora F. 
Clark, Truman G. Fox, Emily F. Beckley, Eleanor ]. 
Fox and Gertrude R. Fox, his heirs at law, and all of 
them were legatees and devisees. 


On September 29, 1SS4, an amendment was made to 
the decree, correcting a clerical error (Rec., 165). 


On the 6th of October, 1884, an order was entered, 
extending the time for filing a certificate of evidence 
and a bond. (Rec., 167.) 


On the 25th of November, ISS4, a further extension 
of the filing of the certificate of evidence and bond was 
entered, and again, on the 30th of December, an order 
extending the time of filing the bond. (Rec., 169.) 


Onthe 13th of January, 1885, a petition was filed, 
suggesting the death of I. Willard Fox, and giving his 
legal representatives, and asking a decree for deeds un- 
der the final decree of July 29, 1884; on the same day 
the court entered an order directing deeds to be made. 
the amount required to be paid in order to redeem hav- 
ing been paid. (Rec., 173, 177.) 


On the 26th of January, ISS5, a further order was cn- 
tered confirming the deeds. (Rec., 177, 179.) 


On January 31, ISS5, a further order was entered ex- 
° . Zt : ; -~ 
tending the time for filing the bond. (Rec., 179.) 


On February 28th a further extension was allowed 
(Rec., ISO), and on March 19th an order was entered in 
pursuance of a stipulation of the parties, allowing until 
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the 19th of April, 1885, to file a certificate of evidence 
and bond. (Rec., 181.) 


On April 18th an order was entered extending the 
time for filing a certificate of evidence to the Ist of 
May. (Rec., 181.) 


No extension of time for filing the bond was allowed 
after that entered on the 19th of March, which time ex- 
pired on the 19th of April, and all efforts to complete 
any prior appeal was then abandoned. 


On May 1, 1885, a certificate of evidence was filed. 
(Rec., 182.) 


On the 20th of June, 1885, an appeal bond was filed, 
bearing date May 4, 1885, which bond is as follows: 


‘ Know all men by these presents, that we, Kate W. 
Goodman, formerly Kate W. Fox, and Charles 5. 
Goodman, of the city of New York, and Sarah E. R. 
Smith and Charles M. Smith, of the city of Chicago, 
‘as principals, and J]. Bradner Smith, as surety, | 


oo 
oe 


o 
ia 


“Are held and firmly bound unto Eleanor Fox, Isaac 
B. Fox, Flora F. Clark, Truman G. Fox, Emily F. 
* Beckley, Eleanor J. Fox and Gertrude R. Fox, heirs 
‘and representatives of I. Willard Fox, deceased, in 
* the sum of $1,000, to be paid to the said Eleanor Fox, 
Isaac B. Fox, Flora F. Clark, Truman G. Fox, Emily 
I’. Beckley, Eleanor J. Fox and Gertrude R. Fox. 
‘ their executors or administrators, 


° 
ad 


* To'which payment well and truly to be made, we 
‘ bind ourself, and each of us jointly and severally, and 
* each of our heirs, executors and administrators, firmly, 
‘ by these presents. 
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‘“ Sealed with our seals and dated the 4th day of May, 
A. D. 1885. 
“WuhuHereas, The above-named Kate W. Goodwin, 
Charles S. Goodwin, Sarah E. R. Smith and Charles 
M. Smith have taken an appeal to the Supreme court 
of the United States to reverse a decree rendered ina 
certain cause in equity by the Circuit court of the 
' United States for Northern district of Illinois, upon 
an original bill wherein the said Kate W. Goodman, 
formerly Kate W. Fox, was complainant, and I. 
Willard Fox and Eleanor -Fox were defendants, and 
upon a cross-bill in the same cause wherein I. Willard 
Fox and Eleanor Fox were complainants, and Kate 
W. Goodwin, Charles S. Goodwin, Sarah E..R. Smith 


and Charles M. Smith were defendants. 


‘“ Now, therefore, the condition of this obligation 
is such that if the above-named Kate W. Goodwin, 
Chas. S. Goodwin, Sarah E. R. Smith and Charles M. 
Smith shall prosecute their said appeal to effect, and 
shall answer all costs that may be adjudged against 
them or either of them upon the dismissal of their 
said appeal, or upon the affirmance of the said decree, 
then this obligation shall be void, otherwise to remain 
in full force and effect. : | 
“ (Signed) Kare W. Goopwin, [SEAL. 
Witness: B. F. Frey, Cas. S. Goopwin,  [ SEAL. 
“ M. Noyes. Cuas. M. Siva, [SEAL. 
“Saran E.R. Sairu, [sear. 
* |. BRADNER Sry. [SEAL.| 


* Approved: H.W. BiropGert, Judge.” 


On the 20th day of October, 1SS5, a transcript of the 
record was filed in this court and docketed as an 
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appeal of Kate W. Goodwin, Charles 5S. Goodwin, 
Sarah E. R. Smith and Charles M. Smith. 


No citation was ever signed or served. 


The time for the terms of the Circuit court for the 
Northern district of Illinois are fixed by act of Con- 
gress, on the first day of July and third Monday of De- 
cember; and there are adjourned terms held on the first 
Monday of October and first Monday of March, in each 
year. | 

There was no order entered of record allowing an 
appeal to the appellants in this case, and it only appears 
that such an appeal was taken by the filing and appro- 
val of the bond. 


PoINTs. 


THE APPEAL SHOULD BE DISMISSED BECAUSE NO CITATION 
HAS BEEN ISSUED OR SERVED, 


This court has held that an appeal may be taken by 
filing a bond and having the same approved without 
any formal order entered of record allowing the appeal. 


Brandtes v. Cochrane, 15 Otto, 262. 

In this case a motion was made to dismiss because the 
appeal was not taken within two years after entry of 
the decree. The decree was entered August 2, 1879; 
the order allowing the appeal was not made till Sth 
October, ISS] (and was made xunc pro tunc as of 
August Ist), but a bond was approved and citation 
signed August 1, ISS. The court said: 
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“ The Circuit judge, by taking the security and signing 
“the citation, allowed an appeal. No formal order was 
“necessary. The appeal was therefore taken !n time. 
“The order of October Sth was not required to give it 
effect.” 


It appeared also from the record in this case that on 
the day the decree was entered—2d August, 1879—the 
appellants prayed an appeal, which was allowed upon 
their giving bond. The court, however, evidently 
looked upon the afterwards approval of the bond as a 
new appeal, because the transcript was not filed in the 
Superior court till the 13th October, 1881, which would 
would not have been in time except upon the theory of 
a new appeal. 

The court saying of this first prayer for appeal: “ No 
‘bond was ever given under this allowance.” 


Sage v. R. R. Co., 6 Otto, 712. 


This case decided (as stated by Watre, C. J.): “ The 
‘acceptance of the security, if followed when necessary 
* by the signing of a citation, is, in legal effect, the allow- 
“ance of an appeal. If the security is taken out of 
“court, and after the term, a citation should be issued 
“to bring in the parties.” 


In this case the bond, which was approved and con- 
sidered as a new appeal, recited that a former appeal 
had been taken and allowed. An appeal had been 
allowed on the day the decree was entered. But the 
court said: 

* This is mere surplusage and does not affect cither 
“the appeal or the validity of the bond.” 
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Draper v. Davts, 12 Otto, 370, lays down precisely the 
same principle. , 


In this way the present appellants have appealed to 
this court. Kate W. Goodwin, Charles S. Goodwin, 
Sarah E. R. Smith and Charles M. Smith, with J. Brad- 
ner Smith as security, gave the appeal bond, which was 
approved by the judge. The original decree was en- 
tered July 29, 1884, at the July term. Subsequent de- 
crees were entered January 13 and 26, 1885, at the De- 
cember term. The bond was presented June 20, 1885, 
which was in the March adjourned term. 


No notice was given of the application for an appeal, 
nor that it had been taken by the filing of a bond. 
This action was not taken at the same term at which 
the main decree was entered; no citation was signed by 
the judge, and, of course, none was served. 


This court has repeatedly decided that upon such a 

state of facts the appeal must be dismissed. 
Veaton v. Lenox, 7 Pet., 220. 
ix parte Crenshaw, 15 Pet., 119. 
I ?Habolos v. United States, 6 How., 90. 
Alevetso v. United States, 5 Wall., 824. 
Garrison Vv. Cass County, 5 Wall., 823. 
Vansant v. Gas Light Co., 99 VU. S., 213. 
Hlaskins v. Ry. Co., 109 U.S., 106. 


In /lewett v. Filbert, 116 U.S., 144, this court reviewed 
the cases on this subject, and reiterated that a citation 
is one of the necessary elements of an appeal taken 
after the term, and if it is not issued and served before 
the end of the term to which it must be made _ returna- 
ble, the appeal becomes inoperative, and that without a 
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citation or its waiver this court cannot take jurisdiction. 
The court reconciles the apparent differences that exist 
between some of the decisions. The facts in that case 
are very similar to those in the case at bar, and there 
can be no doubt that the decision in that case disposes 
of the present appeal. 


1]. 


THE APPEAL ALLOWED ON THE OTH OF AUGUST, ISS4, IF NO1 
ABANDONED, MUST BE DISMISSED FOR FAILURE TO FILE A 
TRANSCRIPT OF RECORD IN TIME. 


There is no connection between the appeal prayed 
and allowed to Kate W. Goodwin, :August 6, 1884, and 
the appeal taken by the four appellants on the 20th 
of June, 1885. Between these dates the parties had 
changed by the death of the principal defendant to the 
original bill and complainant in the cross-bill and sub- 
stitution of his legal representatives; and although all 
four of the present appellants were interested in the 
decree rendered July 29, 1884, only one of them prayed 
an appeal. Sarah E.R. Smith and Chas. M. Smith had 
an interest in a part of the property separate and dis- 
tinct from the other defendants; an appeal by Mrs. 
Goodwin would not afford them any relief. 


The extensions allowed by the court on the stipula- 
tions of parties from time to time for the filing of a 
bond by Mrs. Goodwin did not authorize the filing of 
the bond by the four appellants June 20, 1885, because 
the time which had been allowed by the several exten- 
sions for filing the bond expired April 19, ISS5, and there 


IO 


was no effort to file a bond for the completion of the 
appeal allowed to Mrs. Goodwin. 


The fact that the bond filed refers to an appeal as 
having been taken prior to that time is immaterial. As 
shown in several of the cases above, this court has held 
that such recitals are mere surplusage. But in fact the 
recital is incorrect. The recital is that Kate W. Good- 
win, Chas. S. Goodwin, Sarah E. R. Smith and Charles 
M. Smith have taken an appeal, etc. No such appeal 
was ever taken. Kate W. Goodwin took an appeal, 
which was the only one, until this new appeal was at- 
tempted to be taken by the four parties named. 


If, however, it be assumed that the appeal bond filed 
was in pursuance of the appeal prayed and allowed by 
Kate W. Goodwin, yet there was an entire failure to 
file a transcript of record in. time so as to preserve the 
appeal. That appeal was prayed and allowed on the 
6th of August, ISS4. It was therefore necessary under 
that appeal to file the transcript of record during the 
first six days of the October term, ISS4, of this court, or 
at least before the end of that term. But no transcript 
was filed during that term. 


If there is any rule which this court has strictly ad- 
hered to it is that an appeal must be dismissed: if the 
transcript has not been filed at the term next succeed- 
ing the one at which the appeal is allowed. Reference 
is made to the following cases: 

C. S.v. DePacheco, 2) How., 261. 

Castro y. Untted States, 3 Wall... 46. 

l Wabolos v. Cnutted Scates, 6 How.. 8]. 
lerginia v. West, 19 How., 182. 

Grigshy v. Purcell, 9 Otto, 505. 


The Lucy 8S Wall., 307. 
The Tornado 109 U.S., 110. 
Catllot v. Deetkin, 113 U.S., 215. 


In Afesa v. U.S. 2 Blk., 721, the appellants suffered a 
term to pass without filing a copy of the record in this 
court, but at the second term brought up the transcript 
and had it docketed, but it was decided: 


Per Curtam. “ Let this appeal be dismissed. It has 
‘not been prosecuted in the manner directed, nor within 
the time limited by the act of Congress which requires 
‘that the transcript shall be filed at the next succeed- 
“ing term after the appeal is taken.” 


In Avlltan v. Clark, 111 U.S., 784, it was said, Warre, 
C. J.: “‘ This appeal is dismissed. The decree appealed 
‘from was entered on 20th May, 1878S, and an appeal 
‘allowed these appellants in open court on 22d May. 
‘No bond for the appeal was given until 7th October, 
‘1881, the day on which the cause was for the first time 
‘‘docketed here. The appeal of May 22, 1878, became 
‘inoperative by reason of the failure to give the nec- 
‘essary bond and docket the case here during the Oc- 
“tober term, 1878 (Grigsby v. Purcell, 99 U.S., 505), and 
‘the acceptance of the bond in October, ISS1, cannot 
‘ have the effect of an allowance of a new appeal, be- 
‘cause it was more than two years after the decree had 
‘ been entered.” 


Grigsby v. Purcell, 9 Otto, 5. 
In this case the decree was rendered on the L5th of 
February, 1875. On the 23d of the same month, an 
entry was made in the cause granting an appeal prayed 
by J. Warren Grigsby and Susan P. Grigsby. 
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Qn the I2th of August, IS76, during the recess be- 
iween the October term, IS875, and the October term, 
IS76 (the October term, IS75, having closed by adjourn- 
ment on the Sth of May, I1S76), and before the com- 
mencement of the next term, the Grigsbys tiled the 
transcript and had their appeal docketed; but this court 
held that it was too late, and that the appeal must be 
dismissed for failure to file the transcript during the 
October term, IS75. 


The court in this case reviews the precedents and ad- 
verts to the fact that attempts had been made to adopt 
tless stringent rule, but without success: and that it 
was for the legislature to correct, and not for the court. 


[In conclusion, it may be said that, trom whatever 
pont of view the record in this case ay lye: regarded, 
there is no appeal properly within the cognizance of 


this court. and the same should be dismissed. 
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_win, Saran E. R..Saurris and G@as. 
M. Sarr, 
3 ae Appellants, 


Brief in Opposition to the Motion to Dismiss Appeal. 


we. | CHAS. H, WOOD, cn oy 
JOHN N. JEWETT. ste ee 


IN THE 


Supreme Court of the United States, 


OCTOBER TERM, A. D. 1886. 


Kate W. Goopwin, Cuas. S. Goopn- | 


WIN, SARAH E. R. SmitH and Cuas. 
M. SMITH, Appeal from the Circuit 


Appellants, \ Court of the Northern 
| District of Illinois. 


ELEANOR Fox, 
| Appellee 


Brief in Opposition to the Motion to Dismiss Appeal. 


As the court will not consider the merits of the vari- 
ous questions presented by this record upon this mo- 
tion (118 U. S. 231), we proceed at once to state the 
facts out of which this motion arises. 

On the 6th of August, 1884, an order was entered al- 
lowing an appeal within sixty days and extending the 
time to file a certificate of evidence to the first day of 
October next. (Rec. 164). 

On September 29, 1884, an order was entered which 
was not, as asserted, the correction of a clerical error, 
but was a substantial order sustaining some cxceptions 
to the Master’s report and overruling others 
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On the same day an order was entered extending the 
time for filing the certificate of evidence herein to the 
first Monday in October next. 

October 6th, 1884, on a stipulation this day filed, it 
was ordered by the court that the time to file a bond and 
bill of exceptions be extended 20 days. (Rec. 167). 

October 25th, 1884, the court ordered that the time to 
file bond and bill of exceptions be extended eight days. 

November Ist, 1884, upon stipulation this day filed, 
the time for filing bond and bill of exceptions is ex- 
tended twenty-five days. | 

November 25th, 1884, upon stipulation of the parties, 
ordered that the time for filing certificate of evidence 
and appeal bond herein be extended to the first day of 
January next. 

December 26th, 1884, on motion leave ts given the par- 
ties to file a stipulation herein, which ts done, and there 
upon, as therein stipulated, itis ordered that the time 
for filing appeal bond herein be further postponed until 
thirty days from January Ist, 1885. 

January 12th, 1885. This cause coming on again to 
be heard upon petition of Eleanor Fox, among other 
things, recites the death of I. Willard Fox, and that he 
by his will gave petitioner a life estate in all his prop- 
erty with full power of disposition, names the heirs of 
I. Willard Fox, orders that they be substituted as par- 
ties with Eleanor Fox and further orders a conveyance 
of the part of the property in controversy to petitioner, 
and part to Wm. C. Goudy and Louie P. McDaid. 
(Rec. 173-177). 

January 26th, 1885. The Master reports to the court 
that the several deeds had been made, and the same 
were confirmed 
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January 31st, 1885. Ordered that the time for filing 
the appeal bond and certificate of evidence be extended 
to the 1st day of March next. (Rec. 179). 

February 28th, 1885. On stipulation this day filed, 
it is ordered that the time for filing an appeal bond and 
bill of exceptions be extended to the 20th day of March 
next. (Rec 180). 

March 19th, 1885. Upon stipulation this day filed, it 
is ordered that the time for filing an appeal bond and 
certificate of evidence be extended thirty days. (Rec. 
181). 

April 18th, 1885. Ay stepulation filed, it is ordered 
that the time in which to file certificate of evidence 
herein be continued to the first day of May next. 

In the original stipulation on file the words “and 
bond” after the word “evidence,” appears with a line 
drawn through it. 

On the first of May, 1885, the certificate of evidence 
was signed and filed. 

On June 20, 1885, the appeal bond was filed, bearing 
this endorsement. “This bond as to form and surety is 
satisfactory. ” 

(Signed) W. C. Goupy. 

Upon the authority cf Dakota County v. Glidden, 113 
U. S. 222, we present a certified copy of the stipulation 
of April 18th, 1885, and of the appeal bond filed and 
affidavits showing the facts as to the taking of the 


appeal. 
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I. 


UPON THE FACTS WHICH APPEAR A CITATION WAS 
UNNECESSARY, AND IT WAS WAIVED. 


There appear no less than seven stipulations in this 
record signed by the counsel of the respective parties, 
and upon which the court acted. 

Standing by itself, each of these orders is in effect 
the allowance of an appeal, since the granting of leave 
to file an appeal bond and to file a certificate of evi- 
idence necessarily implies che allowance of the appeal. 
And the appellees having stipulated their consent to 
such orders, they are in no position to deny the neces- 
sary effect of them. 

All of these orders were really a continuation of, 
and a reaffirmance of, the order of August 6th, 1884, 
allowing an appeal. This order was made at the same 
term at which the decree was rendered. 

A prayer for an appeal made in open court, and an 
order allowing it constitute a valid appeal. Under 
such circumstances the allowance becomes the judicial 
act of the court in session, and the bond is not essential 
to the taking of the appeal, though it may be to its 
prosecution. 

kdmonson v. Bloomshire, 7 Wallace, 311. 
Pengh v. Davis, 110 U.S. 228. 

Treating the case as if the only order relative to the 
appeal was made August 6th, 1884, the counsel for the 
appellee seek to apply the rule laid down in Aatlread 
Co. v. biair, 100 U. S. 662, that the appeal being per- 
fected at the same term a citation is necessary. 

But the court in that case state the theory upon 


which the rule ts based to be “that as a party to a suit 


ard 
; oh, _ 2 


Wieieie a 


© ecg a ae 


Yao. 


& 


— 


— 
AURA 2 


Wiis ne PRI nein. 
ae a 


ye tae se etait i P ty ™% “’ - * —- 2» 
) gg ny a ee -- a 
Paes Se ee 


Ye, ‘ 


a 


5 


is constructively present in court during the entire term 
at which his cause is for hearing, and as the doings of the 
court are matter of record at the time, he is chargeable 
with notice of all that is done during the term affect- 
ing his suit; because if actually absent when an order 
is made, he can on his return obtain full information by 
an examination of the minutes.” 

This reasoning does not apply to the present case, 
since what a person consents to he must certainly be 
held to have notice of. And the reason of the rule fail- 
ing, the rule itself should cease as applied to the pres- 
ent case. 

Vansant v. Gaslight Co.,99 U.S 213, relied upon 
by the other side, has no relevancy here, as there the 
court never at any time made an order respecting in ap- 
peal. 

Again it appears that appellee had full notice of what 
was done. 

They stipulated that the certificate of evidence might 
be filed on May Ist, 1885, if not the bond, and hence 
there was notice of that. 

On the bond it is shown that it was endorsed as satis- 
factory as to form and surety, and that this was done for 
the purpose of having it presented for approval and to 
avoid the necessity of the counsel personally appearing 
in court when it was approved. 

That was full notice of the giving of the bond. 

In Ratlroad Co. v. Blair, 100 U. S. 662, it is said 
that “an appeal otherwise regular would not probably be 
dismissed absolutely for want of a citation, if it appeared 
by clear and unmistakable evidence, outside of the rec- 
ord, that the allowance was made in open court at the 
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proper term, and that the appellee had actual notice of 
what had been done.” 

This doctrine was approved in Dodge v. Knowles, 114 
U. S. 438, in which case it is further held that “the cita- 
tion is intended as notice to the appellee that an appeal 
has been taken and will be duly prosecuted. No spec- 
ial form is prescribed. The purpose is notice, so that 
the appellee may appear and be heard. The judicial 
allowance of an appeal in open court at the term in 
which the decree has been rendered is sufficient notice 
of the taking of an appeal. Security is only for the due 
prosecution of the appeal. 

“The citation, if security is taken out of court, or af- 
ter the term, is only necessary to show that the appeal 
which was allowed in term has not been abandoned by 
the failure to furnish the security before the adjourment. 
It is not jurisdictional. Its only purpose ts notice. 

“If by accident it has been omitted, « motion to dis- 
miss an appeal allowed in open court and at the proper 
term, will never be granted until an opportunity to give 
the requisite notice has been furnished, and _ this, 
whether the motion was made after the expiration of 
two years from the rendition of the decree, or before.” 

We respectfully submit that the appellants are brought 
within the principle of this case and that sufficient ap- 
pears to show that the appellee had full notice of every 
step that was taken, and that the facts justified’ the ap- 
pellants in relying upon a waiver of the issuance and 
service of citation; or at all events, that they were so 
far misled by the action of the other side, as to require 
the court to apply the rule held in Cayton v. Lash, 94 
U.S. 112 and Railroad Company v. Blair, 100 Id. 661, 


if it does not wholly deny the motion. 
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IT. 


THE APPELLEE CANNOT BE HEARD TO ALLEGE THAT 
THE TRANSCRIPT OF THE RECORD WAS NOT FILED 
IN TIME. 

Sarah E. R. Smith and Charles M. Smith purchased 
a part of the property in controversy and paid $6,625 
in cash for it, and claim to be in this record bona fide 
purchasers for full value paid, without notice. 

They were made defendants to the cross-bill of the 
appellee, and set up the above state of facts. 

So it is incorrect to say thit they had an interest in 
part of the property distinct fram the others; or that an 
appeal by Mrs. Goodwin would not afford them any re- 
lief. 

Mrs. Goodwin claimed to hold that part of the property 
by an absolute, indefeasible conveyance; if it shall be 
decided that she did so hold it, then Mrs. Smith acquired 
a good title when she purchased the property; and so 
relief to Mrs. Goodwin would operate as relief to ‘Mrs 
Smith. Even if the joining of Mr. and Mrs. Smith in 


the appeal was not technically regular, the other side 
ee. are in no position to take advantage of it, because the 
stipulations covered all the parties and recognized the 
right of all the parties to join in the appeal. 


a. 

Neither can the other side be heard to urge here that 

the transcript of the record was not filed to the October 

he Term, 1884, of this court, because they prevented it 
~— — themselves. 


This being an equity cause, it must come up on the 


evidence. The certificate embodying the evidence was 


prepared and presented to the other side, who 


claimed they did not have time to examine it, and hence 
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stipulations were made from time to time, extending 
the matter until they could have time to examine it, 
and present any objections they might have to it. 


[It would not only be inequitable but unjust to require 


a party to file his record at the term claimed, when he 


was prevented by the other side from getting the evi- 
dence in shape to be placed in the record. We do not 
see that the cases cited upon the other side upon this 
point have much relevancy to the facts of this case 

As to the point that the parties had changed, that was 
not done until January 12th, 1885, and if this be of any 
significance, then the final decree was not entered till 
that time, and in such case the appeal could only be 
returnable to the October Term, 1885. 

We claim that the appeal was taken by virtue of the 
proceedings had to the October Term, 1885, of this 
court. 

The record was regularly filed at the October Term, 
P8835, and in proper time of the term, and within two 
vears of the entry of the decree. 

hrandtes v. Cochrane, 105 US. 262 
Grigsby Vv. Purcell, 99 1d. 307 
lor these reasons we respectfully submit that the 
motion to dismiss should be denied 
CHAS. H. WOOD and 
JOHN N. JEWETT, 
Selicitors for Appellants 
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‘LEATHER MANUFACTURERS NATIONAL BANK VS. W. FE. COOPER, JR. 1 


1 UnitTep STATES OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States for the southern district of New 
York, Greeting : 

Because in the record and proceedings, as also in the making and 
entering of a certain order, dated the 22nd day of October, 1886, 
and filed on the 13th day of November, 1886, in the said circuit 
court, before you, or some of you, in a suit or action therein pend- 
ing between William B. Cooper, Jr., plaintiff, and The Leather 
Manufacturers’ National Bank, defendant, remanding the said suit 
or action from and out of the said circuit court to the supreme 
court of the State of New York for the county of New York, a 
manifest error hath happened, to the great damage of the said de- 
fendant, The Leather Manufacturers’ National Bank, as is said and 
as — by its no we, being willing that such error, if 
any hath been, should be duly corrected and full and speedy justice 
done to the parties aforesaid in this behalf, do command you, if 
judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the justices of the Supreme Court of 
the United States, at the Capitol, in the city.of Washington, together 
with this writ, so that you-have the same there at the said place, 

before the justices thereof, on Monday, the 20th day of De- 


2 cem ber, 1856, that, the record and proceedings aforesaid being 


inspected, the said justices of the Supreme Court may cause 
further to be done therein to correct that error what of right and 
according to the laws and custom of the United States ought to be 
done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 23d day of November, in 
the year of our Lord one thousand eight hundred and eighty-six, and 
of the Independence of the United States the one bundred and 
eleventh. 

{Seal of the U. 8. Circuit Court, South. Dist. New York.] 


TIMOTHY GRIFFITH, 
Clerk of the Circuit Court of the United States of America for the 
Southern District of New York, in the Second Circuit. 


The foregoing writ of error is allowed this 23rd day of November, 


1886. 
ADDISON BROWN. 


3 [Endorsed :] Supreme Court of the United States. The 
Leather Manufacturers’ Nat. Bank, pl’ff in error, ve. Wim. B. 
Cooper, Jr., def’t in error. Writ of error. N. B. Sanborn, att'y for 
pl'ff in error, 29 Wall St., N. Y. city. : 
[Stamped :] U. S. circuit court, Nov. 23, 1886. Timothy Griffith, 
clerk. 
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2 THE LEATHER MANUFACTURERS NATIONAL BANK VS: 

Due serviced of a copy of the within writ of error and of a copy 
of the bond thereon 1s hereby admitted. 

Dated New ‘York, November 23d, 1886. 

PLATT & BOWERS, 
For D’f’t in Error. 
$1.45 p’d. | 
UNITED Srarks oF AMERICA, ls. 
Southern 'District of New York, 


! 
I, Timothy Griffith, clerk of the circuit court of the United 
4 States ti America for the southern district of New York, in 

the segond circuit, by virtue of the foregoing writ of error, 
and in obedience thereto, do hereby certify that the following pages, 
numbered from five to forty-six, inclusive, contain a true and com- 
plete transcript of the records and proceedings had in said court in 
the case of The Leather Manufacturers’ National Bank, plaintiff in 
error, vs. William B. Cooper, Jr., defendant in error, as the same 
remain of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern dis- 
trict of New York, in the second circuit, this 18th day of December, 
in the year ofjour Lord one thousand eight hundred and eighty-six, 
and of the Independence of the United States the one hundred and 
eleventh. 

[Seal of U. k Circuit Court, South. Dist. New York. ] 


TIMOTHY GRIFFITH, Clerk. 


1 
D Sratelor New York, City and County of New York: 
' 
Supreme Court. 
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Witi1aM B. Cooper, Junior, Plaintiff, 
| against 


THe LEATHER MANUFACTURERS NATIONAL Bank, Defendant. 


To the supreme court of the State of New York in and for the 
county of New York: 

The petitidn of The Leather Manufacturers’ National Bank, the 
defendant abpve named, respectfully showeth : 

I. The abowe-entitled suit, which is now pending in this honorable 
court, was brbught by the service of a summons on your petitioner 
on the first iday of June, 1886. Your petitioner duly ‘served its 
notice of appearance therein, with a demand for a copy of the com- 
plaint, on sot twenty-first day of June, 1886. <A copy of the com- 
plaint was served on your petitioner's att’'y on the sixteenth day of 
August, 18S 

No Answer or demurrer has vet been served. 
6 The time to serve either will expire on the twenty-cighLt- 
day of September, 1886. Annexed hereto are copies of the 
summons, a and complaint in said suit. 


WILLIAM E. COOPER, JR. : 3 


II. The above-entitled suit has not yet been tried, and the term 
at which it could be first tried has not yet begun. 

III. The above-named plaintiff was, at the time of the commence- 
ment of the said suit, and still is, a citizen of the State of New York. 
Your petitioner was, at the time of the commencement of the 
said suit, and still is, a corporation duly created by and existing 
under and by virtue of an act of Congress entitled “An act to pro- 
vide a national currency secured by a pledge of United States bonds, 
and to provide for the circulation and redemption thereof,” approved 
June 3rd, 1864, and the acts amendatory thereof and extending the 
same, and having its place of and doing its business in the city, 
county, and State of New York. 

IV. The above-entitled suit is one of a civil nature, where the 
matter in dispute exceeds, exclusive of costs, the sum or value of 
five hundred dollars, and arises under the Constitution of law of the 
United States. 

V. Your petitioner offers’ herewith a bond, with good and sufli- 

cient surety, for its entering in the circuit court of the United 
7 States for the southern district of New York, on the first day 

of its next session, a copy of the record in this suit, and for 
paying all costs that may be awarded by the said circuit court if the 
said circuit court shall hold that such suit was wrongfully or im- 
properly removed thereto, and also for its appearing in said circuit 
court in said suit. 

Wherefore your petitioner prays this honorable court to except 
this its said petition and its said bond, and to proceed no further in 
this suit, as by law required. 

And your petitioner will ever pray, &c. 

Dated September 23d, 1886. : 

THE LEATHER MANUFACTURERS’ 
NATIONAL BANK, 
By N. F. PALMER, Pres't. 


N. B. SANBORN, 
Attorney for Petitioner. 


Office and P. O. address, 29 Wall St., New York city. 


City, County, AND STaTE oF New York, as: 


Nicholas F. Palmer, being duly sworn, says: I am president of 
The Leather Manufacturers’ National Bank, the petitioner named in 
the foregoing petition. I have read the said petition and know 

8 the contents thereof, and the same is true to my own knowl- 
edge, except as to the matters therein stated to be alleged on 
information and belief, and as to those matters I believe it to be 
true. Deponent further says that the reason this verification is not 
made by the above-named petitioner is that the said petitioner is a 


corporation and therefore incapable of making the same. 
N. F. PALMER. 
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Sworn to 5 a me this 23rd day of September, 1886. 
CHARLES F. ANHAMP, 
: Notary Public, Kings Co. 
Cert. filed in New York Co. 


9 Summons, with Notice. 
New York Chunty: 
New York Supreme Court. 
WitiiAM B. Cooper, Jr., Plaintiff, 
against 


Tue Leatier Manuracturers’ Natrona Bank, Defendant. 
; Trial desired in N. Y. Co. 


To the above-hamed defendant: | 
You are hereby summoned to answer the complaint in this action, 
and to serve afcopy of your answer on the plaintiff's attorneys within 
twenty days after the service of this summons, exclusive of the day 
of service, ang in case of your failure to appear or answer judgment 
will be taken Against vou by default for the relief demanded in the 
complaint. 
Dated New Y ork, June Ist, 1886. 
| PLATT anp BOWERS, 
| PUff’s Att’ys. 
Post-office 4ddress and office, No. 54 William St., New York city. 


Notice. 
10 Take notice that upon your default to appear or answer the 
above summons judgment will be taken against vou for the 
sun. of ten thousand three hundred and twenty seven jy dollars, 
with interest from April 8, 1881, and with costs of this action. 
PLATT axp BOWERS, 
' PUff's Att’ys, 54 William St., N. Y., City. 


v 
[Endorsed J New York supreme court, N. Y. county. William 
B. Cooper, Jr{ plaintiff, against The Leather Manufacturers’ National 
Bank, defendant. Summons and notice. Platt and Bowers, pl’ff’s 
att’y-, 54 William St., New York. To the Leather Manufacturers’ 
National Bank. 
11 Notice of Appearance. 
Supreme Court. 


Wititram B. Coorer, Jr., 
against 
THE} LEATHER MANUFACTURERS’ NATIONAL BAnkK. 


PERE  epemngs ee oe Gag 


Sirs: Pleaje to take notice that the defendant appears in this ac- 
tion, and ~~ I am retained as attorney for it therein, and demand 


¢ 
$ 
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WILLIAM E. COOPER, JR. D 


that a copy of the complaint and all papers in this action be served 
on me, at my office, number 29 Wall street, New York city, New 
York. 
Yours, &c., N. B. SANBORN, 
Attorney for Defendant, No. 29 Wall St., New York City. 


June 21st, 1886. 


To Platt and Bowers, Esq., plaintiff's attorney-; office and post- 
office address, —. 


12 [Endorsed q Supreme court. William B. Cooper, Jr.,against 
The Leather Manufacturers’ National Bank. Notice of appear- 
ag of defendant. N. B. Sanborn, att’y for defend., 29 Wall St., 


Service of a notice of which the within is a copy admitted this 21 
day of June, 1886. 


(S’g’d) PLATT ann BOWERS, 
PUif’- Attorney-. 
is. New York Supreme Court. 
WILLIAM B. Cooper, Jr., 
v8. 


THe LEATHER MANUFACTURERS’ NATIONAL Bank, Defendant. 
Trial desired [in] N. Y. county. 


The complaint of the above-named plaintiff respectfully shows: 
First. That the defendant is a domestic corporation doing busi- 
ness as a bank at the city of New York. | 
Second. That during all the times hereinafter mentioned Edward 
Charles Morgan, William Thomas Berness, and Thomas Percy Fox 
were and still are copartners carrying on business under the firm 
name of Ashburner and Co., and that prior to the eight- day of 
April, 1881, they opened a bank account with the defendant, which 
account was kept in the name of William J. Cooper, Jr., agent for 
Ashburner and Co., and in the usual course of business they de- 
posited money with the defendant, and drew on the same by checks 
in the usual form; that after deducting all payments made 
14 by the defendants to the said Edward Charles Morgan, Wil- 
liam Thomas Berness, and Thomas Percy Fox, or for their 
use, and all the charges which it was entitled to charge against 
them, there remained a balance of the moneys of the said Morgan, 
Berness and Fox in hands of the said defendant, which it had re- 
ceived and keld to their use,on the eight- day of April, 1581, 
$10,146.38, in which sum the said defendant was, on the day last 
mentioned, indebted to the said Morgan, Berness and Fox. | 
That on the said 8 day of April, 1881, the said Morgan, Berness 
and Fox, under their said firm name, duly drew and presented a 
check for the aforesaid balance to the said defendant ad demanded 
payment thereof, which the said defendant wholly refused. — 
That thereafter, and before the commencement of this action, the 
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$ 
8 THE LEATHER MANUFACTURERS NATIONAL BANK YS. 


f 
21 Know all men by these presents that we, The Leather Manu- 
facturers! National Bank, as principal,and Nicholas F. Palmer, 
of the city of New York, as surety, are held and firmly bound unto 
William B. Cooper, Junior, in the penal sum of five hundred dol- 
lars, lawful money of the United States of America; for which pay- 
ment, well and truly to be made, we bind ourselves, our successors, 
heirs, executors; and administrators, jointly and severally, firmly by 
these presents. | 
Sealed with our seals [and] dated this twenty-third day of Sep- 
tember, 1886. | 
Whereas the labove-named The Leather Manufacturers’ National 
Bank has petitibned the supreme court of the State of New York for 
the city and county of New York for the removal of a suit therein 
pending, wherein the said William B. Cooper, Junior, is plaintiff, 
and the said The Leather Manufacturers’ National Bank is defend- 
ant, into the citcuit court of the United States for the southern dis- 
trict of New York: 
Now, therefote, the condition of the of the above obligation is that 
if the said The Leather Manufacturers’ National Bank shall 
22 enter injthe said circuit court of the United States for the 
southern district of New York on the first day of its next 
session a copy of the record in such suit,and shall pay all costs that 
may be awarded by said circuit court for the southern district of 
New York if sdid court shall hold that said suit was wrongfully or 
improperly removed thereto, and shall also appear in said circuit 
court of the Uhited States for the southern district of New York in 
said suit, then! this obligation to be void; otherwise to remain in 
full force and ¢tirtue. 
Witness our hands and seals this twenty-third day of September, 


1886. 

THE LEATHER MANUFACTURERS’ 
NATIONAL BANK, 
' By N. F. PALMER, Pres't. [1. i. 
N. F. PALMER. [SEAL. 
Witness : 


CHARLES F. ANHAMP. 


23 


CITY AND Coukty AND STATE OF NEw YORK, 88: 

Nicholas F./Palmer, being duly sworn, says that he is a resident 
and freeholder within the State of New York, and is worth the sum 
of one thousand dollars over all debts and liabilities which he owes 
or has incurred, and exclusive of property exempt by law from levy 
and sale under an execution. 

N.- F. PALMER. 


Sworn to béfore me this 24th day of September, 1886. 
' CHARLES F. ANHAMP, 
; Notary Public, Kings Co. 
Cert. filed in NY. Co. 


! 


WILLIAM E. COOPER, JR. 


State oF New YORK, a 
City and County of New York, j ~° 


On the twenty-fourth day of September, in the year eighteen 
hundred an- eighty-six, before me personally came Nicholas F. 
Palmer, president of the Leather Manufacturers’ National 

24 Bank, to me known, who, being by me duly sworn, did de- 
pose and say that he resided in the city of New York; that 

he was the president of the Leather Manufacturers’ National Bank ; 
that he knew the corporate seal of the said bank; that the seal 
affixed to the foregoing instrument was such co-porate seal ; that it 
was so affixed by order of the board of directors of the said bank, 
and that he signed his name thereto by the like order as president 


of the said bank. 
CHARLES F. ANHAMP, 
Notary Public, Kings Co. 
Cert. filed in N. Y. Co. 


STATE oF New YORK, 
City and County of New York, bas: 

On this twenty-fourth day of September, 1886, before me person- 
ally came and appeared Nicholas F. Palmer, to me known and 
known to me to be the same person described in and who executed 
the foregoing instrument, and he to me acknowledged that he exe- 


cuted the same. | 
CHARLES F. ANHAMP, 


Notary Public, Kings Co. 
Cert. filed in N. Y. Co. 


25 [Endorsed :}] Supreme court. William B. Cooper, Jr., against 
The Leather Manufacturers’ National Bank. Bond of re- 
moval. S. N. Sanborn, att’y for def’t, No. 29 Wall St. N.Y. Co. 
Filed Sept. 25, 1886. : | 
The within bond and sureties are hereby accepted and approved. 


Dated Sept. 25, 1886. 
GEORGE P. ANDREWS, ..S. €. 


26 At a special term of the supreme court of the State of New 
York, held in & for the city and county of New York, at the 
court-house in the city of New York, on the 25th day of September, 


1886. : 
Present: The Honorable George P. Andrews, justice. 


Wituiam B. Cooper, Jr., 
against 
THE LEATHER MANUFACTURERS NATIONAL Bank. 


On reading and filing the petition of The Leather Manufacturers’ 
National Bank, the above-named defendant, and on motion of N. B. 
Sanborn, Esq., attorney for said defendant, it is ordered that the 
above-entitled action be, and the same is hereby, remnoved into the 


2—1313 
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10 THE LEATHER MANUFACTURERS NATIONAL BANK VS. 


circuit court of the United States for the southern district of New 
York; that this court do approve and except the bond and surety 
tendered by the said petitioner on its application for removal and 
herewith filed, and that a copy of the record herein be duly 

27 certified into [the] circuit court of the United States for the 
southern district of New York, and that this court proceed no 
further herein; 
Entered. | 
G. P; A.,, J. 


StaTE oF New YorK, \ sas 
City and County of New York, {°° 


I, James A. ‘Flack, clerk of. the said city and county and clerk of 
supreme court of said State for said county, do certify that I have 
compared the preceeding with the original petition for removal, 
bond on removal, [and] order of removal [in the case of ] William 
B. Cooper, Jr.,'ag’st The Leather Manufacturers’ National Bank, filed 
Sept. 25, ’86, on file in my office, and that the same is a correct tran- 
script therefrdm and the whole of such originals. 

In witness ijwhereof I have hereunto subscribed my name and 
affixed my official seal this 27 day of September, 1886. 

[L. | | JAMES A. FLACK, Clerk. 


28 [Endorsed:] Supreme court. William B. Cooper, Jr., ag’st 

The Leather Manufacturers’ National Bank. Order of re- 
moval. N. B. Sanborn, att’y for def’t, No. 29 Wall St. N. Y. city. 
Filed Sept. 25, 1886. U.S. circuit court. Filed Oct. 4,1886. Tim- 
othy Griffith,'cl’k. 


29 U.S. Circuit Court, Southern District of New York. 


Witi1am B. Coorer, Plaintiff, 
: v3. 
THe LEATHER MANUFACTURERS’ NATIONAL Bank, Defendant. 


The above-entitled action having been removed to this court from 
the N. Y.supreme court by an order of said court entered the twenty- 
fifth day of September, 1886, and the record of said action having 
been duly filéd herein with the clerk of this court, it is ordered that 
this cause do;proceed in this court as if the same had been originally 
commenced or brought herein, and that the appearance of N. B. 
Sanborn, Esq., as attorney for defendant, be, and it hereby is, 


noted.’ 
30 Dated N. Y., Oct. 4, 1886. 
31 U. S. Circuit Court for the Southern District of New York. 
? 
| Wittram B. Cooper, Jr., Complainant, 


; va. 
THs LEATHER MaNvuFActurRErS’ NATIONAL BANK. 


Sir: Takd notice that on the record herein at equity term of the 
circuit court of the United States for the southern district of New 


, 
{ 
e 
} 
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‘ 


WILLIAM E. COOPER, JR. 11 


York, to be held at the court-room in the post-office building, in the 
city of New York, on the 15th day of October, 1886, at 10 o’clock 
a. m., or as soon thereafter as counsel can be heard, the complainant 
herein will move that this action be remanded to the supreme court 
of the State of New York. : 


Dated New York, October 9th, 1886. 
PLATT axnpn BOWERS, 


Solicitors for Complainants. 
To N. B. Sanborn, Esq., def’t’s att’y. 


32 [Endorsed :] U.S. circuit court. William B. Cooper, Jr., 
against The Leather Manufacturers’ National Bank. Notice 
of motion to remand. Platt and Bowers, att’ys for compl’t, 54 Wil- 
liam [street,] N. Y.city. Filed in court Oct. 22, 1886. T.G. 
Due and timely service of a copy of the within notice of motion 
to remand is hereby admitted. 
Dated New York, Oct. 11, ’S6. 
N. B. SANBORN, 
Def't’s Att'y. 


33 United States Circuit Court, Southern District of New York. 


Wituram B. Cooren, Jr., Plaintiff, 
vs. 
THE LEATHER MANUFACTURERS’ NATIONAL BANK. 


It is hereby stipulated that on the argument of the motion herein 
to remand it was admitted as a fact that the defendant was originally 
incorporated on the 27th day of May, 1865, under an act of Con- 
gress entitled “An act to provide a national currency, secured by a 
pledge of United States bonds, and to provide for the circulation 
and thereof,” approved June 3, 1864, and that its corporate existence 
was extended on the 23d day of May, 1885, under an act of Con- 
gress entitled “An act to enable national banking associations to 
extend their corporate existence, and for other purposes,” approved 


July 12th, 1882. 
N. B. SANBORN, 
Def't's Att'y. 
PLATT & BOWERS, 
PUG's Altya. 


of United States Circuit Court, Northern District of New York. 


Coorer vs. THe LEATHER MANUFACTURING NATIONAL BANK. 


WALLACE, J.: ; 

Section 4 of the act of Congress of July 12, 1882 (22 Statutes at 
Large, 162), declares that the jurisdiction for suits thereafter brought 
by or against any national banking association, except suits between 
them and the United States, or its officers and agents, “ shall be the 
same as and not other than the jurisdiction for suits by or against 
banks not organized under any law of the United States which do 
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12 THE LEATHER MANUFACTURERS NATIONAL BANK VS. 
: | 

or might do banking business where such national banking 
35 association may be doing business when such suits may be 

begun,” and repeals all laws and parts of laws of the United 
States inconsistent with that enactment. This language is so ex- 
plicit as to seem to leave no room for reasonable doubt that Congress 
intended to prohibit national banks from invoking any jurisdiction 


in suits in which they are either plaintiff or defendant not open to | 
banks not organized under any lawof the United States. | 
The defendant has sought to remove this suit from the State court - 
upon the sole ground that it is a corporation organized under the 
laws of the United States, and that, therefore, the suit is one arising . 
under the laws of the United States. If its position is cor- V 
36 rect the section referred to is practically nugatory legislation 


by Congress, because in all cases a national bank can resort 
to the jurisdiction of the circuit courts where it is plaintiff by bring- 
ing its action in the State court and then removing it to the circuit 
court, and when it is defendant by removal merely. 


(Endorsed :) United States circuit court, southern dist. of N. Y. f 4 
Cooper vs. The Leather Manufacturers’ National Bank. Opinion [of ] i oF 
Wallace, J.: U.S. circuit court. Filed Nov. 5th, 1886. Timothy 
Griffith, clerk. i! 
o7 At a stated term of the circuit court of the United States 1 

ay 


for the southern district of New York, held at the court-rooms 

in the postioffice, in the city of New York, on the 22d day of Octo- 
ber, eighteen hundred and eighty-srx. te 
Present ; Hon. William J. Wallace, Justice. fe 


Witi1am B. Cooper, Jr., 
against i‘ 
THe LEATHER MANUFACTURERS’ NATIONAL BANK. 


a A motion having been made upon the record herein that this : 
2 action be femanded from this court to the supreme court of the State .e 
2 of New York, after hearing Mr. John M. Bowers, of counsel for com- i 4 
| plainant, In support of said motion and Mr. Charles M. Dacosta, of 1 3 
| counsel for the defendant, in opposition, it is— 


Ordered, That the said motion be, and the same hereby 1s, granted, 
and that this action be, and the same hereby is, remanded to the | 
supreme court of the State of New York for the county of New ' 


York, as 8 which it was removed. 
WM. J. WALLACE. 


38 {Endorsed :] U.S. circuit court, southern district of New 
York. William B. Cooper, Jr., against The Leather Manu- 
facturers’ National Bank. Order remanding action to State court. 
Platt and Bowers, compl't’s solic’rs, 54 William St., N.Y. city. U.S. 
circuit court. Filed Nov. 13, 1886. - Timothy Griffith, clerk. 


ci 
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WILLIAM E. COOPER, JR. 13 


39 Circuit Court of the United States for the Southern District 
of New York. 


Wiit1aM B. Cooper, Jr., Plaintiff, 
v8. 
THE LEATHER MANUFACTURERS’ Nationat Bank, Defendant. 


Know all men by these presents that we, William H. Macy and 
Isaac H. Walker, both of the city of New York, are held and firmly 
bound unto the above-named William. B. Cooper, Jr., in the sum of 
five hundred dollars ($500), to be paid to the said William B. Cooper, 
Jr.; for the payment of which, well and truly to be made, we bind 

ourselves and each of us, our and each of our heirs, executors, 
40 and administrators, severally firmly by these presents. 
Sealed with our seals [and] dated the 22d day of Novem- 
ber, in the year of our Lord one thousand eight hundred and eighty- 
six. 

Whereas the above-named The Leather Manufacturers’ National 
Bank has prosecuted a writ of error to the circuit court of the United 
States for the southern district of New York from the Supreme Court 
of the United States to reverse the order made in the above-entitled 
suit by said circuit court, dated the 22d day of October, 1886, and 
filed therein on the 13th day of November, 1886, remanding this 
cause to the supreme court of the State of New York for the county 

of New York: 
41 Now, therefore, the condition of this obligation is such that 
if the above-named The Leather Manvufactureis’ National 
Bank shall prosecute said writ of error to effect and answer all dain- 
ages and costs if it fail to make its plea good, then this obligation 
shall be void ; otherwise the same shall be and remain in full force 
and virtue. 
WM. H. MACY. L. 8. 
ISAAC H. WALKER. tt 8. 


Unitep States OF AMERICA, iat 
Southern District of New York, 


William H. Macy, being duly affirmed, deposes and says that he 
is a resident of the city of New York and a freeholder within the 
southern district of New York, and is worth the sum of one thou- 

sand dollars ($1,000) over and above all his just debts and 
42 liabilities and exclusive of property exempt by law from ex- 


ecution. : 
WM. H. MACY. 


Affirmed to before me this 22d day of November, 1586. 
[. s.] CHARLES F. ANKAMP, 
Notary Public, Kings Co. 
Cert. filed in N. Y. Co. 


14 THE LEATHER MANUFACTURERS NATIONAL BANK ‘VS. 


UNITED States OF AMERICA, - 
Southern District of New York, 


On this 22d day of November, 1886, before me personally came 
and appeared William H. Macy and [saac H. Walker, to me person- 
ally known to be the persons described in and who executed the 
foregoing bond, and severally acknowledged to me that they executed 


the same. 
CHARLES F. ANKAMP, 
Notary Public, Kings Co. 
Cert. filed in N. Y. Co. 


43 UniTEp STATES OF AMERICA, \ as: 
Southern District of New York, 


Isaac H. Walker, being duly sworn, deposes and says that he isa 
resident of the city of New York and a freeholder within the 
southern district of New York, and is worth the sum of one thou- 
sand dollars ($1,000) over and above all his just debts and liabilities 


and exclusive of property exempt by law from execution. 
ISAAC H. WALKER. 


Sworn to before me this 22d day of November, 1886. . 


[u. s.] CHARLES F. ANKAMP, 
Notary Public, Kings Co. 
Cert. filed in N. Y. Co. 


(Endorsed:) U. S. circuit court, southern dist. of New York. W. 
B. Cooper, Jr., pl’ff, vs. The Leather Manufacturers’ National 

44 Bank, d’f’t. Bond on writ of error. N. B. Sanborn, att’y 
for defendant, 29 Wall St., N. Y. city. Approved: Addison 
Brown, U. S. judge. U. S. circuit court. Filed Nov. 23d, 1886. 
Timothy Griffith, clerk. 


45 Unitep STaTes OF AMERICA, 88: 


To William B. Cooper, Jr., Greeting: 


You are cited and admonished to be and appear at a term of the 
Supreme Court of the United States to be holden before the justices 
thereof, at the Capitol, in the city of Washington, on Monday, the 


20th day of December, 1886, pursuant to a writ of error filed in the 


clerk’s office of the circuit court of the United States for the southern 
district of New York, in an action wherein The Leather Manu- 
facturers’ National Bank, defendant, is plaintiff in error, and you 
are the defendant in error, to show cause, if any there be, why the 
order of the said circuit court in said writ of error mentioned should 
not be corrected and speedy justice done to the parties in that behalf. 

Given under my hand, at the city of New York, in the southern 
district of New York, in the second circuit, the 23rd day of Novem- 


ber, 1886. 
ADDISON BROWN. 
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WILLIAM E. COOPER, JR. 15 
46 [Endorsed:] Supreme Court of the United States. The 
Leather Manufacturers’ National B’k, ~~ in error, vs. Wm. 
B. Cooper, Jr., def’t in error. Citation. N. B. Sanborn, att’y for 
pl’ff in error, 29 Wall St., N. Y. city. 
ores U.S. circuit court. Filed Nov. 23, 1886. Timothy 
Griffith, clerk. 


Service of a copy of the within citation is hereby admitted. 
Dated N. Y. city, Nov’r 23, 1886. 
PLATT & BOWERS, 


For D’f’t in Error. 
25 pd. 
Endorsed on cover: S. New York C. C. U.S. No. 1313. The 


Leather Manufacturers’ National Bank, plaintiff in error, vs. William 
E. Cooper, Jr. Filed December 20, 1886. 
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OCTOBER TERM, 1886.—N0O. 1,313. 


THE LEATHER MANUFACTURERS’ 
NATIONAL Bank, 
Plaintiff in Error, 


WiLuiiaM B. Cooper, JR. 


a BRIEF FOR PLAINTIFF IN ERROR. 
L 
: The Case. 


The mandate of this Court in Leather Manufacturers’ 
Nat. Bank vs. Morgan ef al., 117 U. S., 96, having been 
filed in the Court below, the plaintiffs in such Court, instead 
of there retrying the case, voluntarily discontinued the 
action and paid thecosts. Immediately thereafter, William 
B. Cooper, Jr. (being the person by the same name referred 
to in Bank vrs. Morgan), as assignee of Morgan ef ai. (trading 
as Ashburner & Co.), commenced this action against the 
bank in the Supreme Court of the State of New York for 
the identical causes of action on which the action so discon- 
tinued was based. . ‘ 
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The bank, before pleading and in due time, removed the 
cause into the Circuit Court of the United States for the 
Southern District of New York, the grounds of removal 
being (Record, folio 6) that ‘‘the above suit is one of a civil 
nature, where the matter in dispute exceeds, exclusive of 
costs, the sum or value of five hundred dollars, and arises 
under the Constitution and laws of the United States.”’ 

Cooper thereupon moved to remand the cause to the State 
Court. 7 

The Circuit Court granted the motion on the ground that, 
by the fourth section of the Act of July 12th, 1882 (22 
Stats. at Large, p. 162), it was inhibited to entertain juris- 
diction of the suit (Record, fols. 34 to 38). 

The bank thereupon sued out its writ of error to the 
order of remand. 


Assignment of Error. 


The Circuit Court erred in remanding the cause to the 
State Court. 


Point I. 


The cause was removable under Section 2 of the Act of 
March 3d, 1875, because it is a ‘‘suit of a civil nature at 
law * * * where the matter in dispute exceeds, exclu- 
sive of costs, the sum of five hundred dollars, and arising 
under the * * * lawsof the United States.’’ 


1. No question was made below, as none could well be, that 
the proceedings for removal were not regular in form, or 


bh Ee ie 


taken in due time, or that the suit was not an action at 
law in which the matter in dispute exceeded the 
statutory requirement. 


2. The suit also fulfilled the other requirement of the stat- 
ute, of its “arising under the laws of the United 
States,’’ because the defendant is a National Bank, 
i. €., a corporation created under and by virtue of cer- 
tain acts of Congress. As was tersely said by Mr. 
Justice Bradley in Provident Savings Society rs. Ford, 
114 U. S., 635, 642: ‘‘ Which latter” (7. ¢., a suit by or 
against a United States corporation), ‘‘ according to the 
masterly analysis of Chief Justice Marshall in Osborn 
vs. Bank of the United States, 9 Wheat., 738, is per- 
vaded from its origin to its close by United States law 
and United States authority.”’ 

And since the decision of the Pacific Removal Cases, 

115 U. S., 1, it is no longer debatable that corporations 

of the United States, created by and organized under 
acts of Congress, are entitled under the Act of March 

3d, 1875, to remove into the Circuit Court suits brought 
against them in State Courts, on the ground that such 
suits are suits ‘“‘arising under the laws of the United 

States.”’ 


Point II. 


Suggestions in aid of, or challenging Federal jurisdiction 
may be made at any time and in any court. 

In another and totally distinct view, too, is this a suit 
arising under the laws of the United States. _ 

Cases arising under the laws of the United States are such 
as grow out of the legislation of Congress, whether they 
constitute the right or privilege, or claim or protection, or 
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defense of the party, in whole or in part, by whom they 
are asserted. 


Tennessee vs. Davis, 100 U. 8., 257, 264. 
Railroad Co. vs. Mississippi, 102 U. 8., 141. 
Starin vs. Mayor, 115 U. S., 248, 257. 


And this rule includes within its operation all cases 
where the due or operative effect of a judgment of a Court 
of the United States is drawn in question. 


Dupasseur 7s Rochereau, 21 Wall., 130. 

Factors, &c., Ins. Co. vs. Murphy, 111 U. S., 
738. 

New Orleans, &c., R.R. Co. vs. Delemore, 114 
U. S., 501. 

The Slaughter House Cases, Oct. Term, 1886 
(decided January 24th, 1887). 7 


Now, Ashburner & Co., the principals and assignors of 
Cooper, the present plaintiff, have had their day in Court. 
This Court has adjudged the principles of law applicable 
to their alleged causes of action, and has issued its judg- 
ment or mandate, remanding the cause ‘for a new trial, 
and for further proceedings in conformity with this 
opinion.” 

The law so pronounced in the opinion is the law of the 
case, whether thereafter continued by Ashburner & Co. in 
the suit then pending in their own name in a Federal 
Court, or in this suit, commenced in a State Court, subse- 
quent to such decision, for the same alleged causes of 
action, in the name of Cooper, their agent or assignee, real 
or pretended. In other words, Cooper’s rights in either 
capacity must be determined by and are subject to the 
decision and mandate of this Court in the case of his prin- 
cipals. 

The proper interpretation and due operative effect to be 
given to the opinion and to the mandate of this Court ‘‘/or 
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Jurther proceedings in conformity with this opinion”’ 
presents the underlying legal question in this case. 

A case involving such a question is, within the authorities 
above cited, one arising under the laws of the United 
States. 


Point ITI. 


It may be suggested that banking corporations are, how- 
ever, excluded from the rights of such removal by reason 
of Section 640 of the Revised Statutes (a re-enactment of 
Sec. 2 of the Act of July 27th,-1868, 15 Statutes at Large, 
p. 227), which reads: 


‘* Any suitcommenced inany court other thana Circuit 
Court or District Court of the United States against 
any corporation other than a banking corporation, 
organized under a law of the United States, or aguinst 
any member thereof as such member for any alleged 
liability of such corporation, or of such member as a 
member thereof, may be removed, for trial, in the Cir- 
cuit Court for the district where such suit is pending, 
upon the petition of such defendant, verified by oath, 
stating that such defendant has a defense arising under 
or by virtue of the Constitution or of any treaty or law 
of the United States.”’ 


The answer to the suggestion is two-fold : 


1. The section cited has been superseded and repealed by 
the second section of the Act of March 3d, 1875. 

In the Pacific Railroad Removal Cases (supra) this 
Court deemed it unnecessary then to decide this point 
(115 U. S., 23). 

Its solution would not, however, seem difficult. 
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Section 640 permits the removal by certain corpora- 

tions and in certain contingencies, 7. e.: 

a. The corporation must be a Federal corporation other 
than a banking one. 

6. Such corporation must be party defendant. 

c. It must present a verified petition stating that it 
has a defense under the Constitution, treaties or laws 
of the United States. 


W hereas— 
Section Second of the Act of March 3d, 1875, author- 
izes the removal : 

a. By all Federal corporations (The Pacifie Railroad 
Removal Cases, supra). 

6. Whether party plaintiff or defendant. 

c. The petition need only state that the suit arises 
under the Constitution, treaties or laws of the United 
States. 

d. The petition need not be verified (The Removal 
Cases, 100 U. S., 407; Houser rs. Clayton, 3 Woods, 
273; Conner os. Scott, 4 Dillon, 242). 

e. If there be a separable controversy with such corpor- 
ation, it may remove the entire suit. 


Having regard to this comparison, and bearing in 
mind the thorough revision Congress gave to the sub- 
ject of removal by the enactment of the Act of March 
3d, 1875, the rule of law applicable to such a state of 
facts is well settled. It was stated by Mr. Justice 
Field, in speaking for the Court in U. S. vs. Tynen, 11 
Wall., 88, 92, to be as follows : 

‘* Where two acts are not in express terms repug- 
nant, yet if the latter act covers the whole subject of 
the first and embraces new provisions, plainly show- 
ing that it was intended as a substitute. for the first 
act, it will operate as a repeal of that act.’’ 


7 


It was in this light that this Court held in Kinges. 
Cornell, 106 U. S., 395, that Subdivisions 1 and 2 of Sec. 
639 had been superseded and repealed by the second 
section of the Act of March 8d, 18765. 

The peculiar object of Subdivision 3 of Section 639 
(the local prejudice act) only has saved it from the same 
fate. 

Hess vs. Reynolds, 113 U. S., 73. 
Baltimore & O. R. Co. vs. Bates, 119 U. S., 464. 


2. If, however, Section 640 of the Revised Statutes be still 
in existence, it surely does not prevent a banking cor- 
poration, which is excluded from its operation, from 
removing a cause by virtue of the later statute of March 
3d, 1875, if by such later act it be authorized so to do, 
as claimed under the first poimt of this brief. 


Point IV. 


The Court below (Record, fol. 34) justified ita action, in 
remanding the cause, under Section 4 of the Act of July 
12th, 1882 (22 Stat. at Large, 162), which reads as follows, 
viz.: : 

‘Sec. 4. That any association so extending the 
period of its succession shall continue to enjoy all the 
rights and privileges and immunities granted, and shall 
continue to be subject to all the duties, liabilities, and 
restrictions imposed by the Revised Statutes of the 
United States and other acts having reference to national 
banking associations, and it shall continue to be in all 
respects the identical association it was before the 
extension of its period of succession: Provided, how- 
ever, that the jurisdiction for suits hereafter brought 
by or against any association established under any 
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law providing for national banking associations, except 
suits between them and the United States, or its officers 
and agents, shall be the same as, and not other than, 
the jurisdiction for suits by or against banks not organ- 
ized under any law of the United States which do or 
might do banking business where such national bank- 
ing associations may be doing business when such suits 
may be begun: And all laws and parts of laws of the 
United States inconsistent with this proviso be and 
the same are hereby repealed.”’ 

This proviso is inapplicable, for the reasons suggested in 

the following points. 


Point V. 


The proviso in question merits a strict and not a liberal 
construction. 

Its well-known origin, 7. e., hostility to Federal courts, 
its doubtful constitutionality, in that, if the Court below 
be right, it practically inhibits inferior Courts of the United 
States from exercising in some cases arising under the laws 
of the United States the constitutional grant of the judicial 
power, which extend to ali such cases, and the history of 
prior legislation alike call for a strict construction. 


Point VI. 


The language of the Act when read in the light of prior 
legislation would seem to indicate that the inhibition was 
against original and not against removal jurisdiction. 
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a. The language used is very significant. It is ‘‘ the juris- 
diction for suits hereafter brought by or against’’ na- 
tional banks * * ‘‘shall be the same as and not other 
than the jurisdiction for suits by or against’ State 
banks, which do or might do business where the na- 
tional bank is doing business * * * ‘‘2hen such 
suits may be begun.”’ 

Language not including in terms jurisdiction by re- 
moval, and on the contrary excluding it by fair intend- 
ment. | 

6. The proviso also repealed all laws ‘inconsistent with 
this proviso.”’ 

_ All prior legislation referred only to original juris- 
diction in suits by or against national banks. 

By Section 59 of the'origina] Banking Act of Febru- 
ary 25th, 1863 (12 Statutes at Large, p. 681), it was pro- 
vided that suits by or against national banks were re- 
quired to be brought in the Federal courts. 

By Section 57 of the amendatory Act of June 34d, 
1864 (13 Statutes at Large, p. 116), such exclusive 
original jurisdiction was abolished, and concurrent 
original jurisdiction was conferred on State courts. 

The jurisdiction thus conferred on the Federal courts 
was re-enacted by paragraph 15 of Section 563 and para- 
graph 10 of Section 629 of the Revised Statutes ; but in 
such re-enactment the portion of Section 57 of the Act 
of June 3d, 1864, conferring concurrent jurisdiction on 
the State courts, was accidentally omitted. Such over- 
sight was corrected by the ‘ Act to correct errors and 
supply omissions in the Revised Statutes of the United 
States,’’ passed February 18th, 1875 (1 Supplement to 
R. S., p. 136), which provided in paragraph 60 ¢p. 141) 
that Section 5198 of the Revised Statutes should be 
amended by adding thereto, in totidem verbis, the 57th 
section of the Act of June 3d, 1864, accidentally 


omitted. 
The effect of this amendment is to make Section 
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5198 of the Revised Statutes read as thus amended from 
the date the Revised Statutes took effect, 7. e., Decem- 
ber 1st, 1873 (Luddington vs. U. S., 15 Ct. of Claims | df 
Rep., 453). . 

All legislation, prior to the Act of 1882, referred 
therefore exclusively to the grant of original jurisdic- 
tion, and not to jurisdiction acquired by removal. Hence 
it would seem to follow that the proviso limiting juris- 
diction and repealing inconsistent prior laws had re- 
ference only to, and affected only the original jurisdic- 
tion theretofore conferred. 

Again, jurisdiction by removal to be acquired under 
the second section of the Act of March 3d, 1875, on 
the ground that a suit by or against a national bank | 
was ipso facto a suit arising under the laws of the hipek ty 
United States, could not have been within the purview . 
of Congress in 1882 to prevent or to repeal, because it 
was not until the Pacific Railroad Removal Cases (115 
U. S., 1, October Term, 1885), that this Court an- we 
nounced the law to be that any suit against a Federal 
corporation could be removed into the Circuit Court 
under the Act of March 3d, 1875, because such suit 
necessarily arose under the laws of the United States. 

Nor is it novel doctrine that a Circuit Court may 
acquire jurisdiction by removal, which it is inhibited 
from exercising originally. 

In Erwin os. Walsh (23 Blatch., 536) the Court said: 

‘** But this Court has jurisdiction ina removal case 

which it could not exercise in cases originally brought 

before it. The Court obtains jurisdiction of a cause 

because, under the statutes, it can be and has been 

removed, and not because it is a case of which the 

Court had original jurisdiction.”’ | 

And to the same effect were the rulings in 

Sayles os. N. W. Ins. Co., 2 Curtis, 212. 

Barney rs. Globe Bank, 5 Blatchf., 107. 
Warner vs. Penn. R.R. Co., 13 Blatchf., 231. 
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This distinction is further aptly illustrated by ref- 
erence to suits by an assignee of a chose in action. 

By the 11th section of the Judiciary Act and by the 
1st section of the Act of March 3d, 1875, the Circuit 
Court is inhibited from exercising original jurisdiction 
over suits ‘‘ to recover the contents of any promissory 
note or other chose in action in favor of an assignee, 
unless a suit might have been prosecuted in such court 
to recover the said contents if no assignment had been 
made, except in cases of foreign bills of exchange.’’ 

The 12th section of the Judiciary Act and the 2d 
section of the Act of March 3d, 1875 (the removal 
sections), do not contain the above exception as to 
assignees of notes or other choses of action. 

This court has uniformly held that the _ restric- 
tion as to original jurisdiction contained in the 11th 
section of the Judiciary Act and in the 1st section of 
the Act of March, 1875, did not apply to jurisdiction 
by removal under the 12th section of the former and 
the 2d section of the latter act—in other words, 
that a Circuit Court could acquire by removal jurisdic- 
tion which it was inhibited from exercising originally. 

Green vs. Custard, 23 How., £86. 

Bushnell cs. Kennedy, 9 Wall. 387. 

City of Lexington vs. Butler, 14 Wall., 282 
Claflin cs. Commonwealth Ins. Co., 110 U. S., 81. 


Point VII. 


Again, this suit is within the exception contained in the 
proviso; and hence the jurisdiction of the Federal courts 
remains unimpaired. 

Concededly, a suit brought in a State Court against a 
State bank and arising under the laws of the United States, 
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i. €., congressional legislation or a judgment of a Court of 
the United States (see Point II., supra), may be removed 
into the Circuit Court of the United States under the second 
section of the Act of March 3d, 1875. 

A suit brought in a State Court against a national bank 
in every instance involves and arises under the laws of 
the United States, for the reason that such bank is incor- 
porated under the National Banking Act (see Point LI., 
supra). It may also soarise for the further reason that 
the interpretation and due legal effect to be given to a 
judgment or mandate of a Court of the United States are 
involved (see Point II., supra), and on either of such 
grounds the suit may be similarly removed. 

Jurisdiction by removal of a suit against a State bank 
therefore exists in both of the former instances under the 
Act of 1875; it is not taken away, but is expressly 
retained, under these circumstances, in suits against national 


banks by the very language of the proviso of the Act of 


1882. 
Otherwise, nativnal banks would not be placed as to 


jurisdiction upon the same footing as State banks are. 


Point VIII. 


But even if all the above views be incorrect, the proviso 
in question should not be given a retroactive effect, so far 
as to hold it applicable to alleged causes of action arising 
before its passage. 

The causes of action set forth in the declaration (Record, 
fols. 13 to 19) are stated to have arisen in April, 1881. At 
that time the bank had a legal vested and substantial right 
to have any alleged cause of action by or against it sub- 
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mitted to a Federal tribunal, in the exercise of either its 
original or removal jurisdiction. 

If it be within the constitutional power of Congress ¢ to 
deprive the bank of this substantial right it certainly must 
do so by plain and unambiguons language. Whatever it 
may have done with reference to original jurisdiction, it has 
failed (as has been already claimed) to express itself with 
regard to removal jurisdiction. 

It must in this connection be also borne in mind that the 
bank did not avail itself until May, 1885 (Record. fol. 123), 
of the privilege conferred by the 4th section of the act 
already cited of extending its corporate existence, at which 
time the writ of error in Bank os. Morgan (117 U. 8., 96) 
had been pending in this Court for more than two years and 
a half. -* 


Point IX. 


a the following general remarks are sub- 
waar 

The firm of Ashburner & Co., the principals and assignors 
of Cooper, commenced in April, 1881, an action in the Cir- 
cuit Court of the United States, for the Southern District 
of New York, on the identical causes of action in declara- 
tion herein set forth. Judgment went in their favor, which, 
however, this Court reversed, ‘‘and remanded the cause for 
a new trial and for further proceeditigs in conformity with 
this opinion *’ (117 U. S., 96, 122). On the mandate coming 
down, Ashburner & Co. voluntarily discontinued the action 
and paid the costs. Immediately thereafter this action was 
commenced by Cooper, the present plaintiff. 

All these facts appear by the record herein, the records of 
this Court and of the Courts below, of both of which 
judicial notice will be taken. Each of the two causes of 
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action set forth in the Ashburner suit are twice repeated in 
the declaration in this action (Record, fols. 13 to 18), the 
plaintiff claiming to recover in the first instance, as assignee 
of Ashburner & Co., and in the second in his own name, as 
agent of Ashburner, the account with the bank having 
been opened in the name of ‘‘ W. B. Cooper, Jr., agent for 
Ashburner & Co.”’ 

Section 449 of the New York Code of Civil Procedure 
(copied verbatim from Sections 111 and 113 of the preceding 
Code of Procedure), enacts that: ‘‘ Every action must be 
prosecuted in the name of the real party in interest, except 
that an executor or administrator, a trustee of an express 
trust, or a person expressly authorized by statute, may sue 
without joining with him the person for whose benefit the 
action is prosecuted. A person with whom or in whose 
name a contract is made for the benefit of another is a 
trustee of an express trust within the meaning of this 
section.”’ 

There never was a balder attempt than this to oust Fed- 
eral jurisdiction, and to circumvent, if possible, the result 
of the decision of this Court by resorting to a jurisdiction 
whose decisions are supposed to be in hostility to that of 
this Court. | 

In fact, on the argument below, this reason was frankly 
avowed. While it may not be repeated in this Court, it 
will not be gainsaid. 

Admonished by what this Court held in Provident Sav- 
ings Bank Society cs. Ford, 114 U. S., 635, and reiterated 
in Oakly cs. Goodwin, 118 U.S., 43, to the effect that a 
colorable assignment made to deprive Federal courts of 
jurisdiction furnishes no ground for removal, the plaintiff 
in error did not seek to remove the case on that ground. 
But it may not be inappropriate to say that the remedy 
there suggested by this Court, i. ¢., a defense to the action 
in the State Court would, as to the State of New York, be 
illusory. | 
It is true, as was pointed out by Mr. Justice Bradley in 
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Providence Savings Soc. vs. Ford (supra, p. 645), that in 
New York a statutory rule exists ‘‘ that every action must 
be prosecuted in the name of the real party in interest’’; 
from which the conclusion was drawn that, if the assignee 
was a mere tool of the assignor, and if the latter was the 
person really interested in the cause, the action could not 
be maintained in the State Court. 

Such undoubtedly would be the result had not the Courts 
of the State of New York, be it said with respect, frittered 
away the plain meaning of such statutory rule, as under- 
stood by this Court. For it is settled Jaw in New York 
that a person to whom a cause of action is transferred by 
assignment absolute on its face is the real party in interest 
| within the meaning of the Code, although it may conclu- 
i « sively appear that the assignment was founded on no, or 
only ona nominal consideration, and that the recovery in the 
suit is to be for the sole benefit of the assignor (Allen es. 
Brown, 44 N. Y., 231; Stone cs. Frost, 61 N. Y., 614; Sheri- 
dan vs. "ne Mayor, 68 N. Y., 30). 

It weuld seem, therefore, that Federal jurisdiction, 
dependent only on party character, no longer prevails in 
the State of New York, for it may there be successfully 
prevented from attaching in every case by a nomiaal 
assignment of the cause of action to a citizen of New 
York. 


Point xX. 


The order of the Circuit Court should be reversed. 


CHAS. M. DA COSTA, 
NOEL B. SANBORN, 
For Plaintiff in Error. 
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SUPREME COURT 


OF THE UNITED STATES, 


OcToBER TERM, 1886. 


THE LEATHER MANUFACTURERS’ 
NATIONAL BANK, 
Plaintiff in Error, 
No. 1313. 
vs. -° 
WILLIAM B. Cooper, JR. 
Defendant in Error. 
/ 


Brief for Defendant in error in support 
of order remanding cause. 


The statement of the case by the plaintiff in error is based 
so much on matter foreign to the record that we recall the 
attention of the Court to the single point at. issue here. 

This suit was brought in the Supreme Court of the 
State of New York by a resident of the State of New 
York against the plaintiff in error, «a national bank 
doing business in the City of New York. The bank, 
ex parte, removed the cause into the United States Circuit 
Court for the Southern District of New York, on a petition, 
alleging as the sole ground for the removal that it was 4 cor- 
poration duly created by and existing under and by virtue 
of an Act of Congress, entitled ‘*An Act to provide a 
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national currency, secured by a pledge of United States 
bonds, and to provide for the circulation and redemption 
thereof,’’ approved June 3d, 1864, and the acts amendatory 
thereof, and extending the same, and having its place of 
and doing its business in the City, County and State of New 
York. 

See third paragraph of the petition, page 3 of the 
record. 

It was stipulated on the argument that the plaintiff in 
error was originally incorporated on May 27th, 1865, under 
the Act of Congress of June 3d, 1864, and that its corpo- 
rate existence was extended on the 23d of May, 1885, under 
the Act of Congress of July 12th, 1882, entitled An Act to 
enable national banking associations to extend their cor- 
porate existence and for other purposes. 

See Stipulation, page 11. 


The sole ground on which the removal was claimed was 
that the plaintiff in error, being a corporation created 
under the laws of the United States, a question arose under 
the Constitution and Laws of the United States which, 
under the provisions of Section 27, Act of March 3d, 1875, 
justified jurisdiction being asserted by the United States 


Circuit Court. 
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FIRST POINT. 


Section 4 of Chapter 290, Laws of 1882, 22 
United States Statutes, 103, is apparently 
decisive of this case. 


That section is in these words: 


Sec. 4. ‘‘ That any association so extending the period of its succession 
shall continue to enjoy all the rights and privileges and immunities granted, 
and shall continue to be subject to all the duties, liabilities and restrictions 
imposed by the Revised Statutes of the United States and other acts having 
reference to national banking associations, and it shall continue to be in all 
respects the identical association it was before the extension of its period of 
succession; provided, however, that the jurisdiction for euita hereafter brought by 
or aguinst any association established under any law providing for national bank 
ing associations, except suita between them and the United Statea, or ita officers and 
agents, shall be the same as, and not other than, the jurisdiction for auita by or 
against banks not organized under any lav of the United States which do or might 
do banking busineas where such national banking aasociatwna may be doing bum. 
ness then auch suits may be begun; and all laws and parta of lawa of the United 
States inconsistent with this proviso be, and the same are hereby, repeated.” 


‘This act is the latest statute on the subject. It has been 
passed upon in Union National Bank rs. Miller, 15 
Federal Reporter, 703, and Price 7s. Abbot, 17 Federal 
Reporter, 506 ; and in both instances it was held that a 

national bank ‘merely by virtue of its corporate rights could 
not prosecute in the Courts of the United States. 

It is no answer to the force of this claim that although 
there is no original jurisdiction in the Circuit Court in a 
suit against a national bank, yet it may acquire such juris- 
diction by removal, for the language of the Act is very plain 
that the jurisdiction shall be the same and not other than 
the jurisdiction for suits by or against State banks. 

Jurisdiction is acquired quite as much by removal as it 
is by the institution of original action, and it would only be 
necessary completely to nullify the force of this Act for the 
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national banks acquiring their existence under its provisions 
to institute as plaintiffs their suits in the State Courts and 
immediately remove them. Whatever was the reason that 
led to the passage of the law it is either constitutional or 
unconstitutional. And if constitutional this Court will en- 
force its provisions. Under the privileges conferred by 
that Act the Leather Manufacturers’ Bank, the plaintiff in 
error, continued its existence and it cannot complain that 
a proviso of the Act prevents it from availing of other 
statutes which are claimed to give it the right of removal. 
Nor was there any vested right in that bank at the time 
the cause of action herein is said to have accrued to have 
its case tried in the Federal tribunal. Modes of procedure, 
Statutes of Limitations and all other rights of this 
nature granted by the Legislature are to a great extent 
revocable at its will, and unless there be saving clauses in 
the repealing statute it has uniformly been held that any 
rights conferred by the original statute are destroyed by the 


repealing act. 
Cooly’s Constitutional Law, 272. 
Insurance Co. vs. Ritchie, 5 Wall., 541. 
Gut vs. The State, 9 Wall., 35. 
Ex parte McCardle, 7 Wall., 506. 
Norris os. Crocher, 13 How., 429. 
Terry vs. Anderson, 95 U. S., 628. 


SECOND POINT. 


Even under the Act of 1875, construed in 
connection with the Act of 1868, a national 
bank merely as such has not the right of 
removal. 


The Act of 1868 is in these words: 


‘* Any suit commenced in any Court other than a Circuit or District Court 
of the United States against any corporation other than a banking corporation 
organized under a law of the United States or against any member thercof, as 
such memher, for any alleged liability of such corporation or of such member, 
as «1 member thereof, may be removed for trial in the Circuit Court for the 
district where such suit is pending upon the petition of said defendant, verified 
by oath, stating that said defendant has a defense arising under or by virtue of 
the statutes or of any treaty of law of the United States.” 


The part of the Act of 1875 which is claimed to be 
applicable reads as follows : 

Sec. 2. ‘‘ That any suit of a civil nature at law or in equity now pending or 
hereafter brought in any State Court where the matter in dispute exceeds, 
exclusive of costs, the sum or value of five hundred dollars and arising under 
the Constitution or laws of the United States or treaties made or which sball 
be made under their authority,” &c., 
may be removed by either party into the Circuit Court of 
the United States for the proper district. 


Prior to the decision of the Supreme Court of the United 
States in the Pacific Railroad Removal Cases, 115 United 
States, 23, it was uniformly held that a national bank 
could not remove a case because of the fact of its being 
created under a law of the United States. 

Jones vs. Oceanic Steam Navigation Co., 11 
Blatchford, 406. 

Pettilow vs. Noble, 7 Bis., 449. 

Texas vs. Texas and Pacific Railroad Company, 
3 Woods, 308. 

Cook os. State National Bank, 52 N. Y., 96. 
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The Pacific Railroad Removal Cases above unquestionably 
held that under the Act of March 3d, 1875, an action 
against a corporation created under a law of the United 
States creates a suit arising under the laws of the United 
States and is therefore a removable case. 

But there ure two expressions in the opinion in these 
cases which are to be borne in mind on the decision of the 
present question. 

The first is at page 9, averring that the petition con- 
tained among others this statement, that it was not a bank- 
ing but a railroad corporation. : | 

The second is part of the opinion of the Court at page 11: 

‘* We are of the opinion that corporations of the United States, created by 


and organized under acts of Congress like the plaintiff in error in these cases, 
are entitled to a removal &c.” 


The use of the expression ‘‘ like the plaintiffs’ indicates 
that there are some classes of corporations that could not 
so remove. | 

Especially if taken in connection with the concluding 
portion of the opinion holding that it is unnecessary to 
consider whether Section 640 of the Revised Statutes still 
remains in force. 

We therefore respectfully submit that the Court had in 
mind the very question now before this Court, to wit, the 
right of a national bank to remove when it used the expres- 
sion ‘‘like these plaintiffs,’ and that therefore the Court 
expressly avoided deciding the present question even as 
governed by the statutes of 1868 and 1875 alone. 

The question, therefore, that arises at this time is 
whether or not Section 640 of the Revised Statutes still 
remains in force. If so, the bank, the plaintiff in error, 
was expressly cut off from asking for an order of removal. 

This Court has not passed upon the question as tu whether 
it still remains in force. We submit that it is not in con- 
flict with the act of 1875, and can exist in perfect accord 
with the latter. It has not been repealed by any express 
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act, and will not be considered as repealed by implication 
where not inconsistent with the new act. 
The act of 1868 is special in its application to banks. 
The act of 1875 is general. 
McKenna vs. Edmonston, 91 N. Y., 231, and 
cases cited. 


And the original National Banking Act, of June 3d, 
1864, expressly provided, Section 57, that a suit of this 


- nature could be prosecuted against a national bank in any 


State, County or municipal court in the county in which 
said association is located. 
Under this Act it was held that a national bank could be 
sued in any State Court where it was located. 
Bank of Bethel vs. Pahquiquoque Bank, 14 Wal- 
lace, 383. 


And in Kain os. Texas and Pacific Railroad, 3 
Central Law Journal, 12. 
And in Eby os. Northern Pacific Railroad Com- 


pany, 36 Leg. Inst., 164. 

It was expressly held that the ‘above section of the Act of 
1868, which prohibited national banks from removing cases, 
was not repealed by the Act of 1875. 

While, therefore, this Court has not expressly decided 


_whether Section 640 of the Revised Statutes, preventing 


national banks from removing a case of this kind, is still in 
force, it has not decided the other way, and the few 
decisions that there are upon the subject sustain the 
contention that that Act is still in force, 


LAST POINT. 


The order remanding the cause should be affirmed. 


JOHN M. BOWERS, 
For Defendant in Error. 


IN THE 


Supreme Court of the United States of America, 


—_— a 


a 
In THE MatTrer oF THE APPLICATION OF 


THOMAS H. HARDING . Petition Sor Writ. 


FOR A WRIT OF Hasegas Corpvs. 


Lo the Honorable the Supreme Court of 
the United States of America: 

The petition of Thomas H. Harding respectfully shows : 
That your petitioner is unlawfully imprisoned, detained, 
confined, and restrained of his liberty, and is about to be 
deprived of his life by Thomas E. Jones, sheriff in and for 
the county of Beaverhead, in the Territory of Montana, and 
warder of the jail of said Beaverhead county, and that he¢ is 
thus held in custody, as hereinabove set forth, by said sheriff 
and warder by color of the authority of the Territory of 
Montana, contrary to the Constitution and laws of the 
United States, and upon a pretended judgment of convic- 
tion of the crime of murder made and entered by the dis- 
trict court of the second judicial district of the Territory of 
Montana in and for the county of Beaverhead ; that on thix 
pretended judgment of conviction your petitioner was sen- 
tenced by said court to be deprived of his life, and by vir- 
tue of which said judgment the said sheriff and warden now 
holds vour petitioner. 
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Your petitioner avers and charges that-the acts of the 
Territory of Montana, under which this pretended convic- 
tion has taken place, are unconstitutional and void, and 
confer no jurisdiction on the said district court of the Ter- 
ritory of Montana over your petitioner on the subject-mat- 
ter with which the said court attempted to deal, and that 
the said court was wholly without jurisdiction in the prem- 
ises, and that, therefore, all its proceedings therein are null 
and void. 

That the grounds and facts upon which your petitioner 
relies, and did rely, upon the trial of the said cause, are : 

First. That vour petitioner is deprived of his liberty, 
and is about to be deprived of his life, without due _ pro- 
cess of law, as guaranteed by Article V, Amendments to 
the Constitution of the United States, in this: That the 
indictment upon which defendant was prosecuted, tried, 
convicted, and sentenced was not found by a legal grand 
jury of the Territory and District wherein the said crime 
was alleged to have been committed ; that said grand jury 
was not composed wholly of citizens of the United States— 
the peers of your petitioner ; that one of the grand jurors 
of the grand jury, which found and returned the said pre- 
tended indictment, was an alien; therefore the said in- 
dictment was and is absolutely null and void. 

Second. That the act of the Territory of Montana en- 
titled “An Act Defining the Qualifications of Jurors,” 
Session Laws Montana Territory, page 57, 1881, under 
and by virtue of which said grand jury was selected and 
impanelled, is in derogation of Article VI of the Amend- 
ments to the Constitution of the United States and of the 
laws of the United States ‘in such case provided, in this - 
That said act authorized any male person of lawful age, 
other than a citizen of the United States, as competent to 
serve on said grand jury. | 
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Third. That, atthe pretended trial of your petitioner, 
he, said petitioner, was denied by said court his nights 
under Article VI of the Amendments to the Constitution 
of the United States in this: He was by said court denied 
of his right to have compulsory process for obtaining 
witnesses in his favor. 

Wherefore your petitioner prays that this honorable 
court do forthwith order the writ of habeas corpus to issue 
from this court to the said Thomas E. Jones, sheriff in and 
for the county of Beaverhead, Territory of Montana, as 
aforesaid, requiring him to produce the body of your 
petitioner before this court at some time to be designated 
in said writ, there to abide what shall be awarded in the 
premises. And, at the same time, he prays that this court 
will direct the writ of certiorari to issue from this court 
to the said district court of the Territory of Montana, or- 
dering and requiring said district court forthwith to certify 
to this court true copies of all the proceedings, indict- 
wents, trials, verdicts, minutes, judgments, and sentences 
which have been had, found, tried, and entered of record 
and passed by said district court in the premises against 
your petitioner, and under which he is now deprived of 
his liberty by judgment of said district court. 

And, as in duty bound, your petitioner will ever pray. 

THOMAS H. HARDING, 
By his attorneys, CAMPBELL & DUFFY. 


TERRITORY OF MONTANA, epee 

County of Silver Bow, $”° 
John H. Duffy, being duly sworn, on oath says : That 
he is one of the attorneys of the petitioner, and is a duly 
licensed attorney at law, practising before the Supreme 
Court of the Territory of Montana, and as such attorney 
makes this affidavit to the foregoing petition in place and 
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stead of Thomas H. Harding, petitioner. That he has 
read the said petition and knows the contents thereof, and 
that the same is true of his own knowledge. 


Subscribed and sworn to before me this fourth day of 
March, A. D. 1887. 
[ SEAL. | THOMPSON CAMPBELL, 
Notary Public. 
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In tHe Marrer or 


THOMAS H. HARDING, Peririonzn. 
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Now comes the petitioner, by his counsel, and moves this 
honorable court for leave to file petition praying for the 
issue of the writ of habeas corpus and for certiorari, and 
submits thereon the accompanying brief. 

And it appearing that said petitioner is now under sen- 
tence of death, and his counsel being advised that execu- 
tion of such sentence is fixed for the 25th day of March, 
instant, the speedy action of this honorable court in the 
premises is earnestly prayed. 


Respectfully submitted. 
A. T. BRITTON, 


A. B. BROWNE, 
J. K. TOOLE, 
Counsel for Petitioner. 
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stead of Thomas H. Harding, petitioner. That he has 
read the said petition and knows the contents thereof, and 
that the same is true of his own knowledge. 


Subscribed and sworn to before me this fourth day of 
March, A. D. 1887. 
[ SEAL. | THOMPSON CAMPBELL, 
Notary Public. 
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In tHe Marrer or 


THOMAS H. HARDING, Petitioner. 
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Now comes the petitioner, by his counsel, and moves this 
honorable court for leave to file petition praying for the 
issue of the writ of habeas corpus and for certiorari, and 
submits thereon the accompanying brief. 

And it appearing that said petitioner is now under sen- 
tence of death, and his counsel being advised that execu- 
tion of such sentence is fixed for the 25th day of March, 
instant, the speedy action of this honorable court in the 
premises is earnestly prayed. 

Respectfully submitted. 
A. T. BRITTON, 
A. B. BROWNE, 
J. K. TOOLE, 
Counsel for Petitioner. 


IN THE 


Supreme Court of the Anited States. 


Octosrr Term, 1886. 


In THE MarTrer or 


THOMAS H. HARDING, Petitioner. 


—_ 
@Q]~- 


Brief for Petitioner. 


a 
> 


This is a petition for the writ of habeas corpus. ‘The 
petitioner avers that he is imprisoned and about to be de- 
prived of his life by the sheriff of Beaverhead County, in 
Montana Territory, under the pretended judgment of con- 
viction of the crime of murder, made and entered by the 
district court in and for said county, and the sentence of 
said court imposed thereunder. He avers his indictment, 
judgment, and sentence to be “ contrary to the Constitu- 
‘‘ tion and laws of the United States,” and the laws of said 
Territory, under which these acts are done, to be uncon- 
stitutional and void : 

First. Because the indictment under which he was 
prosecuted, tried, convicted, and sentenced was not found 


by a legal grand jury, one of the members thereof being 


an alien. 
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SeconD. That an act of the Territorial Legislature, where- 
under said grand jury was selected and impanelled (Session 
Laws of Montana Legislature, 1881, p. 57), is in conflict 
with Article Six of the Amendments to the Federal Constitu- 
tion and the laws of the United States, in that such act 
makes any male person of lawful age, other than a citizen 
of the United States, competent to serve on said grand jury. 

Tuirp. Because said court denied his night to have com- 
pulsory process for obtaining witnesses in his favor, in 
derogation of his Constitutional right under said Article 
Six. | 
Wherefore he prays the issuance of the writ of habeas 
corpus, and also the writ of certiorari, addressed to said 
district court, whereby the entire record of his indict- 
ment, trial, and conviction may be brought before this 
court. oe 


ARGUMENT. 
I. 
JURISDICTION. 


This court has jurisdiction under section 751, R. 8., 
which provides that— 


“ The Supreme Court and the circuit and district courts 
‘shall have power to issue writs of Aaheas corpus,” 


and section 753 (/d.) which permits the writ where the 
prisoner — | 


“is in custody in violation of the Constitution or of a 
“ law or treaty of the United States.” 


This court hag sole and therefore original jurisdiction 
herein, because by section 1912 (R. 8.) the courts of Mon- 
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tana and Idaho are in terms inhibited from granting such 
writs. 


IT. 


THE GRAND JURY. 


The petitioner avers that one of the grand jury by whom 
he was indicted was an alien. 

That portion of Article Five of the Amendments to the 
Constitution pertinent thereto, provides— 


‘No person shall be held to answer for a capital or 
‘“‘ otherwise infamous crime, unless on a presentment or in- 
“ dictment of agrand jury; * * * nor be deprived of 
“ life, liberty, or property without due process of law.” 


This averment of the petition is broad and unqualified. 
Thereunder it is manifest that the grand jury, by whose 
inquisition and presentment this petitioner was tried, pro- 
ceeded without authority, and its action was a nullity. In 
such cases, Federal and State laws prescribing the selection 
and qualification of jurors proceed upon the settled principle 
that no man can lawfully exercise the powers nor perform 
the duties of jury service who is not a citizen of the Govern- 
ment under whose jurisdiction he essays to act. Both in 
theory and practice the administration of justice in this 
country in criminal cases is governed by the same ancient 
rule of procedure, which is declared by Blackstone thus : 


‘“ But the founders of the English law have, with excel- 
“ lent forecast, contrived that no man should be called to 
“answer to the King for any capital crime, unless upon 
‘ the preparatory accusation of twelve or more of his fe/- 
* low-subjects, the grand jury ; and that the truth of every 
“ accusation, whether preferred in the shape of indictment, 
‘“ information, or appeal, should afterwards be confirmed 
‘ by the unanimous suffrage of twelve of his equals and 
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“ neighbors, indifferently chosen, and superior to all sus- 
‘* picion.” 
4 Bl. Com., 349-350. 


The presence of one disqualified person upon the panel, 
of a grand jury vitiates the indictments found by it. | 
United States v. Hammond, 2 Woods, 197. 


The indictment failing, subsequent trial, conviction, and 
sentence thereunder cannot be termed “due process of 


“ law.” 
III. 
TERRITORIAL LAW. 


An act of Montana Territory, approved February 9, 
1881 (Session Laws of 1881, p. 57 ), provides : 


“ Section 1. That section 780, of the fifth division of 
“ the Revised Statutes be amended so as to read as follows : 

“ Section 780. Any male person of lawful age, who is a 
“ citizen of the United States, or has declared his inten- 
“ tion to become such, and who is a taxpayer and dona 
“ fide resident of the county, shall be competent to serve 
‘‘ as a grand or trial juror.’ 


The question raised herein is, whether a mere declara- 
tion of intention satisfies the Federal law and qualifies the 
declarant for jury service ? 

By section 1851, R. S., the legislative power of the Ter- 
ritories extends “to all rightful subjects of legislation not 
“ inconsistent with the Constitution and laws of the United 
“ States.” 

The Federal statutes are silent upon the qualifications 
of jurors in the Territories. By Sec. $00, R. 8S., in the 
exercise of Federal judicial powers in the States, the com- 
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petency of jurors is made dependent upon the provisions 
of the State laws. Unless, therefore, the same rule is to be 
applied by analogy in the Territories, it remains to be 
considered whether the Montana act here in question is a 
rightful exercise of legislative power not inconsistent with 
the Federal Constitution and laws. 

As a general rule, the powers and privileges conferred 
by Federal statute upon citizens are not extended to those 
who have merely declared their intention to become such 
except by express language. Unless, therefore, it be held 
that such mere declaration in intendment and _ result 
does confer upon the declarat all the mghts enjoyed 
by actual citizens in property-—suffrage and all other 
incidents which attend full citizenship even when not so 
affirmatively expressed——it may well be urged that the rule 
express unius exclusio alterius would apply, and withhold 
from such class of persons all rights which are not given 
in express terms. Manifestly, the Constitution itself ex- 
cludes from the legislative office such character of persons, 
by prescribing a qualification of citzenship inconsistent 
therewith. And, as naturalization in the territories cannot 
be affected except by Federal law, we respectfully suggest 
the inquiry whether, in the absence of legislation by Con- 
gress, in terms admitting to the exercise of office and 
citizenship therein those who have merely declared their 
intention to become citizens, the Territorial Legislature may 
affirmatively extend to such persons privileges not sanc- 
tioned by express Federal enactment? Otherwise stated, 
if the Federal law withholds from such declarants all 
privileges enjoyed by citizens, ercept where given in ex- 
press terms, is not a territorial law extending such privi- 
leges bevond the point reached by Congressional enactment 
‘‘ inconsistent ” with the laws of the United States? If 
so, the territonal act here in question does exceed the 
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powers conferred upon the Legislature of Montana, and is 
therefore void. 


IV. 


By Article Six of the Amendments to the Constitution, 
in all criminal prosecutions, the accused is guaranteed the 
right (inter alia) “to have compulsory process for obtain- 
“ing witnesses in his favor.” The petitioner avers in 
terms that such right was denied him. 

If, upon the return to the writ here prayed, this aver- 
ment is not disproven, or if it be found, on inspection of 
the record when brought* before this court, that such 
right was denied him, then, we submit, that upon this 
ground alone the petitioner would be entitled to the re- . 
lief prayed. The guarantee is direct and positive. The 
allegation of its denial here is eqyglly broad. The con- 
clusion, therefrom, is certain, and the duty to afford relief 
plain. 

V. 


In the few hours afforded counsel for the preparation 
of a brief upon this petition, it is found impossible 
to enter upon either an elaborate discussion of the 
points involved, or to present an array of authorities 
in support of the positions taken. The petitioner 
is about to suffer the extreme penalty of the law. If, upon 
the return to the writ here prayed, this court shall find no 
authority to interpose its strong hand, the sentence of the 
law will be executed with but little delay. In such a case, 
and with all respect, we submit all doubts should run in 
favor of the petitioner, and ample opportunity given him 
to be heard in the tribunal of last resort. Hence, while it 
may be true that opportunity was given below, by plea in. 
abatement or otherwise, to challenge the validity of the 
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indictment, and to raise the question as to the regularity 
or competency of the grand jury by whom such indictment 
was found, it may also be true that knowledge of the facts 
whereon such objection could have been made was not | 
then within his reach. If so, the power of this court to 
afford relief still exists. And certainly, if the allegation 
made that he was denied the privilege of securing wit- 
nesses in his favor, and prima facie established by his 
petition be sustained, his right thereto is guaranteed him 
by the Constitution, Equally certain is it that it cannot 
be made available to him if in meantime the sentence of 
death is executed. 

Wherefore we ask that his petition be received, and 
that the writs of habeas corpus and certiorari issue as 
prayed. 


Respectfully submitted. 
A. T. BRITTON, 


A. B. BROWNE, 
'. J. K. TOOLE, 
of Counsel for Petitioner. 
Marca 16, 1887. 


